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iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COURTS, 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
Is  elected  In  each  district. 

BEPOBTERS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clark,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albert  C.  Barnes,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C** 
Warren  W.  Duncan,  Presiding  Justice,  Marlon. 
James  S.  Baume,  Justice,  Galena. 
Emert  C.  Graves,  Justice,  Geneseo. 


BRANCH  D** 
Martin  M.  Gbidlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  McSurely,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

Dorrance  Dibell,  Presiding  Justice,  Jollet 
DuANE  J.  Cabnes,  Justice,  Sycamore. 
Charles  Whitney,  Justice,  Waukegan. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,   Coles,   Cumberland,   DeWitt.   Douglas. 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan.  Macon! 
Macoupin,  Mason,  McDonough,   McLean,  Menard,  Montgomery. 
Morgan,    Moultrie.    Piatt,    Pike,    Sangamon,    Schuyler,    Scott. 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk— W.  C.  Hippard,  Springfield. 

Geoboe  W.  Thompson.  Presiding  Justice,  Galesburg. 
Jacob  R.  Cbeighton,  Justice,  Fairfield. 
Solon  Philbbick,  Justice,  Champaign. 

•  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  judges  of  the  Circuit  Court,  designated  anJ  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly  ao- 
proved  June  2.   1897.     Hurd's  Statutes.   1897,  508,   Laws  of  1897,   185. 

••  Established  under  act  of  June  6,  1911. 


vi  Circuit  Courts. 


Seventh  Circuit. — ^The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville.   ' 
Eighth  Circuit, — The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harrt  Higbee,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit, — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 
Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

JUDGES. 

Lesub  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
.Nicholas  E.  Worthington,  Peoria. 
Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomlngton. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 
Twelfth  Circuit, — The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCE  DiBELL,  JoHot 

Charles  B.  Campbell,  Kankakee. 
Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit. — The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit, — The  counties  of  Rock  Island,  Mercer,  White- 
side  and  Henry. 

JUDGES. 

Robebt  W.  Olmsted,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 
Fifteenth  Circuit, — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport. 

Sixteenth  Circuit, — The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Clinton  F.  Irwin,  Elgin. 
DuANE  J.  Carnes,   Sycamore. 
Mazzini  Slusser.  Downers  Grove. 


viii  City  Courts. 


THE  CITY  COURT   OF  CANTON. 
H.  G.  MoBAN,  Judge.  Erxest  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Alb£Bt  D.  Rodenbebo,  Judge.  Guy  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chables  a.  Shuet,  Judge.  Abtuub  C.  Shbiveb,  Clerk. 

THE   CITY   COURT   OF   CHICAGO   HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd   H.  Kibqis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killl^ln,  Clerk. 

THE  CITY  COURT   OF   DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robebt  H.  Flannioan, 
W.  M.  Vandeventeb,         Judges.  Wuxiam  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edwabd  M.  Mangan,  Judge.  Chables  S.   Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITfi  CITY. 
M.  R.  Sullivan,  Judge.  Chables   Ritchie,   Clerk. 

THE   CITY   COURT   OF   HARRISBURG% 
Albebt  E.  Sokebs,  Judge.  Chables  P.  Skaoos,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robebt  T.  Cook,  Judge.  David   Bakeb,   Clerk. 

THE  CITY  COURT  OF  KEWANBE. 
H.   Steblino   Poheboy,   Judge.  Chables  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge.  Laubetta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbanklin,   Judge.  Wm.    H.    Wilson,    Clerk. 

THE   CITY   COURT   OF   MARION. 
Wm.  W.  Clemens,  Judge.  Habby  Holland,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John    McNutt,   Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  p.  Hodge,  Judge.  G.  W.  Mabsland,  Clerk. 

THE   CITY  COURT  OF   STERLING. 
Henbt  C.  Wabd.  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthobne,  Judge.  William  H.  Bubnell,  Clerk. 

THE  CITY  COURT  OF  ZION   CITY. 
V.   V.   Babnes,   Judge.  O.    L.    Spbecheb,    Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

Fbank  p.  Danisch,  Clerk. 
chief  justice, 
Habby  Olson. 

associate  judges. 

Habbt  M.  Fisheb  Hugh  J.  Keabns        John  J.  Rooniy 

Bdwahd  T.  Wade  Joseph  S.  LaBut       Henby  C.   Beitleb 

John  K.  Pbixdiville  John  R.  Newcomeb    Joseph  E.  Ryan 

Joseph  P.  Raffebty  John  R.  Cavebly      Fbedebick  L.  Fake,  Jb. 

John  Coubtney  Chas.  A.  Williams  Chables   N.   Qoodnow 

John  J.  Sullivan  Jacob  H.  Hopkins      Oscab  M.  Tobbison 

John  A.  Mahoney  Habby  P.  Dolan         Hosea   W.    Wells 

William  N.  Gem  mill  Joseph  Sabath  Shebidan  E.  Fby 

Fbank  H.  Gbaham  James  C.  Mabtin       Hugh  R.  Stewabt 

David  Suij.ivan  Thomas  F.  Scully  Joseph  Z.  Uhlib 


County  and  Probate  Courts. 


JUDGES.  COUNTIES.  COUNTY     SEATS. 

Albert  T.  Lardin,  Pro.  J. . .  La  Salle .Ottawa. 

Jasper   A.    Benson Lawrence Lawrenceville. 

Robert   H.   Scott Lee Dixon. 

W.  C.  Graves Livingston Pontiac 

Charles  J.  Gehi^ach ^Logan Lincoln. 

Orpheus   W.   Smith Macon Decatur. 

Truman  A.  Snell Macoupin CarlinviUe. 

John   E.   Hillskotter Madison Edwardsville. 

Joseph  P.  Streuber,  Pro.  J.. Madison Edwardsville. 

Chas.  E.  Jennings Marion Salem. 

Daniel   H.    Gregg Marshall Lacon. 

James   A.   McComas Mason Havana. 

William  F.  Smith Massac Metropolis. 

Conrad  G.  Gumbart McDonough Macomb. 

David    T.    Smilet McHenry Woodstock. 

Homer  W.   Hall McLean Bloomington. 

G.  E.  Nelson Menard Petersburg. 

Henrt  E.  Burgess Mercer Aledo. 

Frank  Durfeb  Monroe Waterloo. 

John   L.    Dryer Montgomery Hillsboro. 

Edward  P.  Brockhouse Morgan Jacksonville. 

Isaac  Hudson Moultrie .Sullivan. 

Frank    E.    Reed Ogle. Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Arthur  M.  Ottman,  Pro.  J. .  Peoria Peoria. 

Marion   C.   Cook Perry Pincknejrville. 

Elim    J.    Hawbaker Piatt Monticello. 

Paul  F.  Grote Pike Pittsfleld. 

WiLUAM    A.    Whiteside Pope Golconda. 

Wm.   a.   Wall Pulaski Mound  City. 

WiLUAM  H.  Wescott Putnam Hennepin. 

Wm.  M.  Schuwerk Randolph Chester. 

Stephen  C.  Lewis Richland Olney. 

RoBT.  W.   Olmsted Rock    Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Kenneth  C.  Ronalds Saline Harrisburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.  Funk Scott Winchester. 

J.  K.  P.  Grider Shelby Shelbyville. 

Frank   Thomas Stark Toulon. 

John    B.    Hay St.   Clair Belleville. 

Frank    Perrin,   Pro.   J St.   Clair Belleville. 

Anthony   J.  Clarity Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

Monroe   C.    Crawford Union Jonesboro. 

Lawrence    T.    Allen Vermilion Danville. 

Clinton  Abernathy,  Pro.  J.. Vermilion Danville. 

Milburn  J.  White Wabash Mt.   Carmel. 

L.  E.  Murphy Warren Monmouth. 

W.  P.  Green Washington Nashville. 

Virgil  W.  Mills Wayne Fairfield. 

Julius   C.   Kern White Carmi. 

Wm.  a.  Blodgett Whiteside Morrison. 

George    J.    Cowing Will Jollet 

John  B.  Fithian,  Pro.  J Will Jollet. 

W.    F.    Slater Williamson Marion. 

Louis   M.   Reckhow Winnebago Rockford. 

Arthur  C.  Fort Woodford Eureka. 


xii  Appellate  Courts  of  Illinois. 

Chandler  ads.  Bylngton 432 

Chandler  v.  Illinois  Central  R.  R.  Co 240 

Checkley  v.  Illinoia  Central  R.  R.  Co 203 

Checkley  v.  Lay  Co 252 

Chicago  City  R.  Co.  ads.  Devine 349 

Chicago  City  R.  Co.  ads.  Lyons 374 

Chicago  City  Ry.  Co.  ads.  Ovens 647 

Chicago  City  R.  Co.  ads.  Withers , 460 

Chicago  Home  for  Convalescent  Women  and  Children  ads.  Beard  268 

Chicago   Screw   Co.   ads.    Maxant... 481 

Chicago,  Rock  laland  &  Pacific  R.  Co.  ads.    New 488 

Chicago  &  Alton  R.  R.  Co.  ads.  Jorte 179 

Chicago  &  Alton  R.  Co.  ads.  Laudicino 396 

Chicago  &  Erie  R.  Co.  v.  Berwind-White  Coal  Mining  Co 302 

Chicago  &  Southern  Traction  Co.  ads.  Heideman 490 

Chicago  &  Western  Indiana  R.  Co.  ads.  Fischer 347 

City  of  Jacksonville  ads.  Ayer 129 

Clark  V.  National  Union  Fire  Insurance  Co 51 

Cleveland   Grain  Co.   v.   Vant 104 

Cohen  ads.  People 612 

Coleman  v.  Rowley  Co 459 

Cooke  Co.  ads.  Heger  Malt  &  Brewing  Co 594 

Corrington  ads.   Shaw 232 

Cort  V.  Massie 123 

Crowe  V.  Northwestern  Malt  &  Grain  Co 285 

D. 

Danville  Collieries  Coal  Co.  ads.  Wilson 65 

Danville,  Urbana  &  Champaign  Ry.  Co.  ads.  Beeler 258 

Davenport  v.   Roberts 196 

Davidson  v.  Montgomery  Ward  &  Co 355 

Delta  &  Pine  Land  Co.  v.  Benton 635 

Devine  v.  Chicago  City  Ry.  Co 349 

Devine  v.  Modern  Woodmen  of  America 592 

Driza  V.  Jones  &  Adams  Coal  Co 139 

B. 

Eastman  v.  Blackledge 404 

Erickson  v.  Sherwood 426 

Eversz  ads.  Manhattan  Co 449 

F. 

Falcon  Engineering  Co.  v.  Wright 519,  521 

Farris  v.   Alfred 172 

Feldman    ads.    Grant 473 

Finch  V.  Mcintosh 120 

Fischer  v.  Chicago  &  Western  Indiana  R.  Co 347 

Fisher  ads.  Swanson 445 
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Jiles  ads.  Fosnaugh 187 
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Jorte  V.  Chicago  &  Alton  R.  R.  Co 179 

K. 

Keefe  v.  Armour  &  Co 573 

Kincald  v.  Overshiner 37 

Kline  V.   Marty 495 

Knol  V.  Knol 412 

Knol  ads.  Knol 412 

Koester   ads.   Buehlman 476 

Kosiba  v.  Gallnski 643 

Kozminski  ads.  Zentner 570 

Krauss  v.  Ballinger 534 

Kuhn  V.  Kuhn 298 

Kuhn  ads.  Kuhn 298 

L. 

Lantry  Contracting  Co.  ads.  American  Trust  &  Savings  Bank..  626 

Laudicino  v.  Chicago  &  Alton  R.  Co 396 

Lay  Co.  ads.  Checkley 252 

Leonard  v.  Heavner 188 

Lewis  Mfg.  Co.  ads.  Rosenberg 454 

Leyhan  ads.  People 607 

Longley  v.  Wilk 419 

Lucas  V.  Peoria  &  Eastern  Ry.  Co 1 

Lyons  v.  Chicago  City  Ry.  Co 374 

M. 

Maloney  v.  Grahams 409 

Manhattan  Co.  v.  Eversz 449 

Mardis  v.  St.  Louis  &  Springfield  Ry.  Co 23 

Martin  ads.  People 153 

Marty   ads.   Kline 495 

Massachusetts  Bonding  &  Insurance  Co.  v.  Binnie 609 

Massie  ads.  Court 123 

Masure  ads.   Masure 438 

Masure  v.  Masure 438 
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Plew  ads.  Smith 222 

Prather  ads.  Griffith 90 

Purington  Paving  Brick  Co.  ads.  Brennan 276 
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Radtke  v.  People 462 
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Reiss  V.  Neimes 479 

Renehan  v.  Mohr  &  Sons 386 

Roberts  ads.  Davenport 196 
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Rowley  Co.  ads.  Coleman 459 
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S. 

St.  Louis  &  Springfield  Ry.  Co.  ads.  Hoxsey 76,  109 

St.  Louis  &  Springfield  Ry.  Co.  ads.  Mardis 23 

St.  Mary's  Academy  of  Benedictine  Sisters  ads.  Hennessey  Bros. 

Co 470 

Bailee  v.  Werner 96 

Sanitary  District  of  Chicago  ads.  Perkins 582 

Scharlaw  ads.  Sparks 155 

Schillinger  Bros.  Co.  v.  Thompson-Starrett  Co 319 

Se3rmour  v.  Mutual  Protective  League 114 

Shaw  V.  Corrington 232 

Sherwood  ads.  Erickson 426 

Sloss  y.  Brockman 465 

Smith  V.  Hunter 30 

Smith  V.  Plew 222 

Sobra  ads.  HoUister 616 

Southwick  ads.  Barton 217 

Sparks  v.  Scharlaw 155 

Spencer  ads.  People 237 

Sperry  ads.  American  Surety  Co 56 

Stead  V.  Fortuer. 161 

Strassheim  v.  Perfect  Knitting  Mills 601 

Suderwski  ads.  Hunter 529 

Supreme  Court  of  Independent  Order  of  Foresters  ads.  Sutterlate  339 
Sutterlute  v.  The  Supreme  Court  of  Independent  Order  of  For- 
esters    339 

Swanson  v.  Fisher 445 

T. 

Thoele  v.  Illinois  Traction  Co '- 198 

Thompson-Starrett  Co.  ads.  Schillinger  Bros.  Co 319 

Toledo,  St.  Louis  &  Western  R.  Co.  ads.  Baldwin 137 

Tremont  ads.  Carey 604 


XX  Table  of  Appellate  Coubt  Cases. 

Ballah  v.  Peoria  Life  Association 168  111.  App.  603 

Certiorari  denied  (making  opinion  final). 

Ballinger  et  al.  v.  Krauss 171  111.  App.  534 

Certiorari  denied  (making  opinion  final). 

Barnes  ads.  People 170  HI.  App.  539 

Affirmed,  255  111.  379. 

Barren  ads.  Hughes 167  HI.  App.  100 

Certiorari  denied  (making  opinion  final). 

Bartley  v.  Pleasure  Driveway  &  Park  Dist 

168  lU.  App.  262 

Affirmed,  257  111.  363. 

Beatty  ads.  Miller 171  111.  App.  72 
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6.  Pedebal  Safety  Appliance  Act — when  violation  established. 
A  violation  of  the  Federal  Safety  Appliance  Act  is  established  where 
a  finding  by  the  jury  that  a  car  was  equipped  with  defective  auto- 
matic couplers  was  warranted. 

7.  EviDEj^CE — when  admission  proper.  In  an  action  for  violation 
of  the  Federal  Safety  Appliance  Act,  evidence  Is  properly  admitted 
which  tends  to  show  that  an  examination  of  the  alleged  defective 
coupler  two  days  after  the  accident  disclosed  defects. 

8.  Evidence — when  exclusion  immateriah  Whether  the  exclu- 
sion of  testimony  Is  proper  Is  Immaterial  after  dismissal  of  counts 
to  which  It  solely  pertains. 

9.  Federal  Safety  Applianoe  Act — when  exclusion  of  evidence 
thereunder  proper.  In  an  action  under  the  Federal  Safety  Appli- 
ance Act  for  injuries  caused  by  an  alleged  defective  coupling,  evi- 
dence of  the  method  of  uncoupling  cars  without  going  between  them 
was  not  improperly  excluded  since  the  duty  of  the  company  to 
maintain  Its  safety  appliances  In  good  repair  is  absolute. 

10.  Argument — when  improper  and  unprofessional.  It  is  Im- 
proper and  unprofessional  for  counsel  in  argument  to  state  that 
while  the  evidence  did  not  show  exactly  how  deceased  was  killed 
that  he  knew  what  deceased  told  his  wife  as  to  the  accident,  and 
such  statement  will  work  reversal  if  the  verdict  was  affected 
thereby. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Vermilion  county;  the  Hon.  Morton  W. 
Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Affirmed.  Opinion  filed  March  16,  1912.  Rehearing 
denied  April  18,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Beabice  &  Meees  and  Geo.  B.  Gillespie,  for  appel- 
lant. 

Thomas  A.  Graham  and  C.  W.  Fleming,  for  appel- 
lee. 

Me.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  for  the  recovery  of  dam- 
ages resulting  from  the  death  of  James  F.  Lucas,  which 
it  is  alleged  was  caused  by  the  negligence  of  the  de- 
fendant. A  trial  resulted  in  a  verdict  aud  judgment 
for  the  plaintiff  for  $5,000. 

The  first  and  second  counts  of  the  declaration  charge 
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for  violation  of  the  statute  by  its  lessee  merely  be- 
cause of  its  ownership  of  the  railway.  This  court  is 
committed  to  the  doctrine  that  where  a  railroad  is  op- 
erated by  a  lessee,  the  employes  of  the  lessee  are  to  be 
regarded  as  in  the  employ  of  the  lessor  company ;  that 
the  lessor  is  liable  for  the  actionable  negligence  of  the 
lessee  company  to  the  same  extent.  (Wabash  E.  R. 
Co.  V.  Keeler,  127  111.  App.  265.)  We  believe  such  view 
to  be  fully  sustained  by  the  reasons  given  and  the  con- 
clusions reached  by  the  court  in  Railway  Co.  v.  Hart, 
209  111.  414,  and  R.  R.  Co.  v.  Weber,  219  111.  372 

It  is  further  urged  that  the  plaintiflp  has  failed  to 
prove  by  the  greater  weight  of  the  evidence,  that  the 
deceased  was  at  the  time  he  was  injured,  in  the  exer- 
cise of  due  care  and  caution  for  his  own  safety.  They 
insist  that  neither  the  State  nor  Federal  act  relieves 
the  plaintiff  of  alleging  and  proving  due  care  on  the 
part  of  the  deceased.  We  think  such  contention  is 
fully  and  decisively  answered  by  the  amendments  to 
section  3  of  the  Federal  statute  which  provides  that 
**no  employe  of  a  common  carrier  by  railroad,  who 
may  be  injured  or  killed,  shall  be  held  to  have  been 
guilty  of  contributory  negligence,  in  any  case  where  the 
violation  by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes,  contributed  to  the 
injury  or  death  of  such  employe.''  We  think  it  is 
equally  clear  that  under  the  express  provisions  of  the 
Federal  act,  neither  the  defense  of  contributory  negli- 
gence nor  assumed  risk  is  available  in  actions  based 
upon  violations  of  the  act,  and  to  recover  under  the 
counts  of  the  declaration  predicated  upon  the  Federal 
act,  it  was  unnecessary  for  the  plaintiff  to  either  aver 
or  prove  that  the  deceased  was  in  the  exercise  of  due 
care  and  caution  at  the  time  he  was  injured.  Such 
averments  in  the  first  additional  count  may  therefore 
properly  be  treated  as  surplusage. 

At  the  time  Lucas  received  the  injuries  which  caused 
his  death  he  was  in  the  employ  of  the  lessee  railroad 
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be  uncoupled  without  the  necessity  of  men  going  be- 
tween it  and  the  connecting  car.  A  violation  of  the 
Federal  statute  was  thus  established.  The  jury  was 
also  warranted  in  finding  that  such  violation  was  the 
proximate  cause  of  the  death  of  Lucas. 

The  defenses  of  assumed  risk  and  contributory  neg- 
ligence being  unavailing,  the  verdict  of  guilty  was 
justified.  It  is  urged  however  that  error  intervened 
upon  the  trial  which  was  prejudicial  to  the  de- 
fendant ;  that  the  trial  court  erred  in  its  rulings  upon 
the  evidence  and  instructions,  and  that  counsel  for  the 
plaintiff  made  improper  statements  to  the  jury  in  the 
closing  argument.  We  have  examined  the  instruc- 
tions offered  and  find  that  those  given  are  in  accord 
with  the  law  as  herein  expressed,  and  that  those  not 
given  were  properly  refused.  The  court  properly  ad- 
mitted evidence  tending  to  show  that  an  examination 
of  the  coupler  in  question  two  days  after  the  accident, 
disclosed  that  the  inner  parts  were  in  a  battered  con- 
dition and  that  the  chain  attached  to  the  knuckle-lock 
was  defective.  (By.  Co.  v.  Dorsey,  89  HI.  App.  555; 
S.  C.  189  lU.  251.) 

The  testimony  of  the  witness  Marvel,  excluded  by 
the  court,  pertained  solely  to  the  common  law  counts  of 
the  declaration,  which  were  dismissed  by  the  plaintiff 
at  the  close  of  all  the  evidence,  and  whether  or  not  it 
was  properly  excluded  became  thereafter  immaterial. 
The  contention  that  evidence  as  to  the  method  of  un- 
coupling cars  without  going  between  them  was  improp- 
erly excluded,  and  that  plaintiff's  tenth  instruction 
should  not  have  been  given,  is  answered  by  the  cases 
of  U.  S.  V.  D.  &  E.  G.  E.  Co.,  163  Fed.  Eep.  519  and  N. 
&  W.  E.  Co.  V.  U.  S.,  177  Fed.  Eep.  623,  which  hold 
that  the  duty  of  a  railroad  company  to  maintain  its 
safety  appliances  in  good  repair  is  absolute. 

During  his  closing  argument  counsel  for  the  plaint- 
iff stated  to  the  jury  that  while  the  evidence  did  not 
show  exactly  the  manner  in  which  the  deceased  was 
killed,  yet  that  he  (counsel)  knew  what  the  deceased 
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premises  known  as  the  Bloomington  Opera  House, 
Bloomington,  Illinois ;  the  lease  was  for  a  stated  term 
of  five  years,  with  a  monthly  rental  of  sixty-five  dollars 
per  month,  payable  in  advance,  the  premises  were 
leased  for  the  purpose  of  operating  a  saloon. 

The  lease  contains  this  provision : 

**It  is  further  agreed  and  understood  that  in  the 
event  there  be  no  license  granted  for  the  conduct  of  a 
dram  shop  in  the  above  described  premises  at  any  time 
during  the  life  of  this  lease,  then  the  same  may  be 
declared  null  and  void  at  the  option  of  the  party  of  the 
second  part. ' ' 

Appellee  was  party  of  the  second  part. 

A  license  was  granted  by  the  city  of  Bloomington  to 
conduct  a  dram  shop  in  these  premises,  and  a  dram 
shop  was  conducted  therein  by  one  Fred  Dilkey  as  the 
agent  of  appellee,  up  to  and  through  the  month  of 
January,  1911,  when  he  ceased  to  operate  it,  no  appli- 
cation for  a  renewal  or  continuance  of  his  license  was 
made ;  he  had  been  arrested  and  convicted  for  violation 
of  the  ordinances  of  the  city  of  Bloomington  for  har- 
boring prostitutes  in  this  place  of  business.  On  Feb- 
ruary 16, 1911,  application  was  made  to  the  city  council 
by  one  Harry  J.  Smith,  as  the  agent  of  appellee,  to 
conduct  a  dram  shop  in  these  premises.  The  records 
of  the  City  Clerk  of  the  city  of  Bloomington  show  that 
the  report  of  the  license  committee  to  whom  this  appli- 
cation was  referred  recommended  to  the  council  that 
the  application  be  denied,  and  on  February  24,  1911, 
the  application  for  a  license  by  Harry  J.  Smith  to  con- 
duct a  dram  shop  in  these  premises  was  acted  upon  by 
the  city  council.  On  February  25,  appellee  exercised 
the  option  contained  in  the  lease  and  elected  to  declare 
the  same  null  and  void,  and  so  notified  appellant. 

On  April  12,  appellant  brought  this  action  for  the 
recovery  of  rent,  under  and  by  virtue  of  the  terms  of 
the  lease,  for  the  months  of  February,  March  and 
April. 

Appellee  filed  its  plea  setting  forth  the  refusal  of 
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cate  that  appellant  ^s  position  is  correct,  the  lease  itself 
must  be  held  to  be  the  contract  and  not  the  correspond- 
ence or  conversations  that  took  place  prior  to  its  execu- 
tion. The  optional  clause  in  the  lease  does  not  contain 
the  condition  or  provision  contended  for  by  appellant, 
but  is  broad  enough  to  authorize  its  avoidance  by  ap- 
pellee upon  the  refusal  of  the  city  council,  at  any  time 
during  its  term,  to  grant  a  license  to  conduct  a  dram 
shop  in  these  premises.  The  application  for  a  license 
by  Harry  J.  Smith  was  for  this  purpose  and  was  de- 
nied. There  is  no  contention  made  by  appellant  that 
the  application  for  a  license  in  the  name  of  Harry  J. 
Smith  was  not  made  in  good  faith,  and  having  been 
made  in  good  faith  and  with  the  intention  of  carrying 
out  the  terms  and  conditions  of  the  lease,  and  having 
been  denied  by  the  city  council,  the  condition  was 
created  under  and  by  virtue  of  which  appellee  had  the 
right  to  declare  this  lease  null  and  void. 

The  propositions  of  law  submitted  to  the  court  and 
held  or  refused  by  it  are  in  accordance  with  its  find- 
ings and  judgment,  and  we  find  no  error  of  the  trial 
court  in  holding  or  refusing  the  propositions  of  law; 
and  there  being  no  error  in  the  record,  the  judgment 
is  affirmed. 

Affirmed. 


Edward  D.  Henry,  Appellee,  y.  Joseph  B.  Hodge  and 

Etta  G.  Hodge,  Appellants. 

1.  Negotiable  instruments — when  demand  not  necessary.  De- 
mand is  not  necessary  before  suit  on  a  note  due  and  for  interest 
on  others  nor  before  filing  a  bill  to  foreclose  a  mortgage  as  security 
therefor. 

2.  MoBTOAGES — when  may  foreclose.  Where  a  mortgage  pro- 
vides that  in  case  of  failure  to  pay  any  note  when  due  the  legal 
holder  may  at  his  option  declare  the  principal  note  and  interest 
payable  and  foreclose,  on  default  such  holder  may  so  elect  and  to 
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other  notes  became  due  March  7,  1911,  they  were  not 
then  paid.    The  mortgage  contains  this  recital: 

^^  *  *  *  mortgage  and  warrant  to  LaRue  Vreden- 
burgh  *  *  *  to  secure  payment  on  six  promissory  notes 
of  even  date  herewith,  executed  by  J.  B.  and  E.  C. 
Hodge,  and  payable  to  the  order  of  LaRue  Vreden- 
burgh,  five  notes  of  the  principal  sum  of  fifty  dollars, 
each,  payable,  respectively,  six,  twelve,  eighteen,  twen- 
ty-four and  thirty  months  after  date,  and  one  of  the 
principal  sum  of  thirty-five  dollars,  payable  thirty-six 
months  after  date,  *  *  *  provided  that  in  case  of  neglect 
or  refusal  to  pay  any  of  the  said  notes  when  due  *  *  * 
then  it  is  hereby  agreed  the  principal  note  with  all  ac- 
crued interest  thereon  shall  immediately  become  due 
and  payable  at  the  option  of  the  legal  holder  of  said 
notes,  and  this  mortgage  may  then  be  foreclosed.'' 

On  March  13,  appellee  brought  suit  before  a  Justice 
of  the  Peace  on  the  note  due  on  the  7th  of  March,  and 
also  for  the  first  installment  of  interest  on  each  of  the 
other  notes ;  on  the  same  day  appellee  filed  this  bill  to 
foreclose  the  mortgage,  setting  forth  default  in  the 
payment  of  the  first  note  and  in  the  payment  of  inter- 
est on  the  other  notes,  and  alleging  that  under  and  by 
virtue  of  the  conditions  of  the  mortgage  securing  said 
notes  appellee  had  elected  and  did  declare  all  of  the 
said  sums,  together  with  the  interest,  except  for  unex- 
pired time,  immediately  due  and  payable,  and  prayed 
for  the  foreclosure  of  the  said  mortgage.  No  demand 
had  been  made  upon  appellants  for  the  payment  of 
these  notes  or  any  part  thereof  by  appellee  either  prior 
to  the  commencement  of  the  action  before  the  Justice 
of  the  Peace  or  before  the  filing  of  the  bill  in  chancery 
to  foreclose  the  mortgage,  and  none  was  necessary. 

After  the  bill  to  foreclose  the  mortgage  was  filed 
appellants  paid  to  appellee  the  first  note,  and  all  in- 
terest due  on  the  other  notes,  which  was  accepted  l)y 
him,  and  the  suit  before  the  Justice  of  the  Peace  was 
dismissed. 

Appellants  by  their  answer  allege  payment  of  the 
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appellee  was  to  discontinue  all  action  and  included  dis- 
missal of  this  chancery  proceeding  can  not  be  main- 
tained when  the  evidence  of  J.  B.  Hodge,  one  of  the 
appellants,  is  considered.  He  testified  that  at  the  time 
he  made  this  payment  he  did  not  know  that  the  chan- 
cery suit  had  been  begun  or  that  any  such  proceeding 
was  pending ;  he  did  not  know  it  until  some  time  after 
he  had  paid  the  money  to  appellee.  While  appellants 
may  have  supposed  that  upon  payment  of  that  amount 
of  money  they  were  stopping  all  proceedings,  the  ac- 
ceptance of  this  payment  did  not  bar  appellee  from 
continuing  with  his  election  he  had  made  to  declare  all 
notes  due  upon  the  failure  to  pay  the  notes  when  they 
became  due.  Payment  of  an  existing  obligation  is  not 
a  consideration  on  which  to  base  a  new  premise.  David- 
son V.  Burke,  143  111.  139 ;  Stuber  v.  Schack,  83  111.  191. 
The  claim  that  appellee  agreed  to  dismiss  both  pro- 
ceedings is  supported  only  by  the  testimony  of  appel- 
lant J.  B.  Hodge,  and  is  denied  by  appellee.  We  can 
not  say  that  the  finding  of  the  chancellor  is  wrong,  but 
if  such  agreement  was  made  no  consideration  therefor 
is  shown ;  and  under  the  rule  which  requires  this  court 
to  affirm  the  decree  unless  it  is  against  the  weight  of 
the  evidence,  we  are  compelled  to  affirm  the  decree. 

Decree  affirmed. 


B.  F.  Wilson^  Appellant,  t.  Bayard  OrifBth,  Appellee. 

1.  Negotiable  instruments — when  assignee  not  innocent  pur- 
chaser. Where  notes  are  assigned  before  maturity  and  paid  while 
owned  by  the  assignee,  his  assignee  taking  with  notice  of  payment 
is  not  an  innocent  purchaser. 

2.  Evidence — when  testimony  of  maker  of  note  of  payment  to 
payee  competent.  Conceding  that  on  action  on  a  note  where  pay- 
ment is  alleged,  evidence  of  the  maker  that  he  paid  the  payee  la 
not  evidence  of  payment  without  a  showing  that  the  payee  owned 
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Pay  to  0.  0.  Storm  without  recourse,  W.  J.  Curry. 

Pay  to  B.  F.  Wilson  without  recourse,  0.  0.  Storm. 

The  five  hundred  dollar  note  bears  the  following  en- 
dorsements : 

Pay  to  W.  J.  Curry,  Savilla  Curry. 

Pay  to  0.  0.  Storm,  without  recourse,  W.  J.  Curry. 

Pay  to  B.  F.  Wilson  without  recourse,  0.  0.  Storm. 

This  cause  of  action  has  been  tried  four  times,  with 
three  verdicts  for  the  defendant  in  the  trial  court,  and 
one  verdict  directed  for  the  plaintiff,  which  was  re- 
versed in  this  court.  In  each  of  the  other  trials  another 
note  was  involved,  but  it  was  not  offered  in  evidence  in 
the  last  trial.  The  payee  of  the  notes  is  the  wife  of 
W.  J.  Curry,  the  first  endorsee. 

There  were  only  two  questions  involved  in  this  con- 
troversy, one  whether  the  notes  in  question  were  paid 
by  the  maker  to  the  endorsee,  W.  J.  Curry,  or  his  agent 
while  the  notes  were  owned  by  him,  the  other  whether 
plaintiff  is  an  innocent  purchaser  of  these  notes. 

These  notes  were  given  September  1,  1896,  for  the 
rent  of  a  farm  which  Savilla  Curry  leased  to  her  son. 
Bayard  GriflSth;  the  record  discloses  that  the  notes 
were  assigned  to  W.  J.  Curry  before  maturity,  the 
exact  date  of  their  assignment  not  being  shown. 

It  is  conceded  that  the  payment  of  two  hundred 
dollars  endorsed  on  the  three  hundred  dollar  note  of 
date  September  17,  1897,  was  paid  on  that  date  by 
Savilla  Curry  to  W.  J.  Curry  and  that  W.  J.  Curry 
was  then  the  owner  of  the  note.  No  payments  were 
made  by  Bayard  GriflSth  to  W.  J.  Curry,  but  payments 
on  these  notes,  which  were  for  the  rent  of  the  farm  of 
Savilla  Curry,  were  made  direct  to  her,  without  in- 
quiry as  to  whether  or  not  she  was  then  the  owner  of 
the  note  and  without  seeing  that  any  endorsements 
were  made  upon  the  notes ;  Savilla  Curry  testifies  that 
she  paid  W.  J.  Curry  the  amounts  which  Bayard  Grif- 
fith paid  to  her  on  account  of  these  notes ;  these  pay- 
ments, except  the  one  of  two  hundred  dollars,  Septem- 
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were  questions  of  fact,  and  if  the  cause  was  submitted 
to  the  jury  without  error  in  the  rulings  of  the  trial 
court  in  the  admission  and  rejection  of  evidence  and 
the  giving  of  instructions,  and  the  verdict  is  not  clearly 
and  manifestly  against  the  weight  of  the  evidence,  then 
the  verdict  of  the  jury  will  not  be  disturbed  by  this 
court.  The  jury  by  their  verdict  have  found  all  ques- 
tions of  fact  against  the  contention  of  the  appellant, 
and  there  is  sufficient  evidence  in  this  record  to  sup- 
port their  verdict. 

It  is  insisted  by  appellant  that  the  court  erred  in 
sustaining  a  motion  to  exclude  the  statement  by  Bay- 
ard Griffith,  one  of  the  makers  of  the  notes,  that  he 
had  paid  them,  this  statement  was  held  to  be  a  con- 
clusion by  the  court  and  excluded  from  the  jury.  De- 
fendant Griffith  was  entitled  to  show  that  he  had  paid 
the  money  to  his  mother,  the  payee  of  the  note,  and 
while  this  was  not  evidence  of  the  payment  of  the  note 
without  showing  that  she  at  that  time  owned  the  notes, 
the  evidence  was  competent  as  a  matter  of  corrobora- 
tion of  her  evidence  that  she  had  paid  W.  J.  Curry  the 
amount  due  on  these  notes. 

Appellant  also  insists  that  the  court  erred  in  refus- 
ing to  permit  him  to  show  that  certain  moneys  paid 
or  left  by  W.  J.  Curry  with  Mort.  L.  Herron  was  left 
at  the  time  of  and  is  a  part  of  the  transaction  con- 
cerning which  defendant  offered  exhibit  number  one. 
Defendant's  exhibit  number  one  related  to  a  separa- 
tion agreement  between  W.  J.  Curry  and  Savilla 
Curry,  and  was  refused  admission  in  evidence  on  ac- 
count of  the  objection  of  appellant ;  this  agreement  not 
being  before  the  jury  by  reason  of  the  objection  of 
appellant,  appellant  cannot  now  complain  that  he  was 
not  permitted  to  show  the  transaction  relating  to  it. 

All  the  facts  which  were  relied  on  to  constitute  pay- 
ment were  before  the  jury,  the  fact  that  defendant  or 
Mrs.  Curry  were  permitted  to  answer  that  the  notes 
were  paid  was  not  prejudicial  to  the  appellant. 
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Mb.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

On  the  7th  day  of  May,  1904,  one  W.  C.  Watkins, 
and  Eliza  A.  Watkins,  his  wife,  borrowed  from  T.  J. 
Howser,  the  defendant  in  error,  five  hundred  and  fifty 
dollars,  and  as  efvidence  of  this  indebtedness  made  their 
note  of  that  date,  payable  three  years  after  date;  to 
secure  this  note  Watkins  and  his  wife  executed  and 
delivered  to  Howser  a  mortgage  upon  part  of  lot  3, 
block  42,  original  town  of  Atlanta,  Logan  county,  Illi- 
nois. Watkins  was  indebted  to  the  First  National 
Bank  of  Lincoln  of  which  Frank  Hoblit  was  cashier 
in  order  to  secure  the  indebtedness  due  the  bank  from 
Watkins,  Hoblit  entered  into  correspondence  with  Wat- 
kins, who  had  moved  to  the  state  of  California,  and 
obtained  from  Watkins  a  deed  to  the  premises  which 
Watkins  and  his  wife  had  mortgaged  to  Howser,  this 
deed  was  dated  August  30, 1904,  and  was  duly  recorded 
in  Logan  county.  After  the  deed  from  Watkins  and 
wife  to  Hoblit  was  placed  upon  record,  Howser,  in 
October,  1904,  placed  his  mortgage  of  record,  the  mort- 
gage was  not  recorded  until  after  the  deed  from  Wat- 
kins and  wife  to  Hoblit.  About  one  year  after  the 
making  of  the  deed  from  Watkins  and  wife  to  Hoblit^ 
Howser  filed  the  bill  in  this  cause  to  foreclose  his 
mortgage. 

The  bill  of  foreclosure  alleges  that  at  the  time  Hoblit 
took  the  conveyance  of  this  property  from  Watkins 
and  wife  he  knew  of  the  mortgage  from  Watkins  and 
wife  to  Howser,  and  had  actual  knowledge  of  the  exist- 
ence of  this  mortgage  and  the  amount  thereof.  Hoblit 
in  his  answer  denies  all  knowledge  of  the  existence 
or  execution  of  the  mortgage  from  Watkins  and  wife 
to  Howser,  and  insists  that  he  took  the  title  to  this  lot 
in  fee  simple,  free  of  all  encumbrances  whatsoever. 
The  Mastei  in  Chancery  to  whom  this  cause  of  action 
was  originally  referred  died  during  his  term  of  oflSce, 
the  taking  of  evidence  was  completed  by  his  successor ; 
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was  given  him  by  Watkins.  The  deposition  of  Watkins 
was  taken  in  California  and  read  in  the  trial,  and  in 
that  deposition  the  contents,  or  substance  of  the  con- 
tents, of  the  letters  which  passed  between  Watkins  and 
Hoblit  was  testified  to  by  Watkins;  and  it  is  insisted 
by  appellant  that  no  sufficient  foundation  was  laid  for 
the  introduction  of  this  testimony  on  the  part  of  Wat- 
kins. The  record  discloses,  however,  that  Watkins 
had  either  destroyed  or  had  mislaid  all  of  these  letters, 
that  he  never  had  any  supposition  or  knowledge  that 
they  would  ever  be  of  any  value  or  that  there  would 
ever  be  any  necessity  for  their  use,  and  that  they  were 
destroyed  in  the  natural  course  of  business  after  the 
transaction  was  closed,  that  he  had  made  diligent 
search  in  the  places  where  such  letters  were  usually 
kept  or  would  usually  be  found,  that  he  has  no  knowl- 
edge of  the  existence  or  whereabouts  of  the  letters 
now,  and  that  he  is  unable  to  find  or  produce  them. 
This  preliminary  proof  made  by  complainant  was  suf- 
ficient to  authorize  the  admission  of  secondary  evi- 
dence of  the  contents  of  these  letters,  and  the  court 
did  not  err  in  admitting  it.  We  are  also  satisfied  that 
the  Chancellor  properly  found  upon  this  record  that 
Frank  Hoblit  had  due  and  actual  notice  of  the  exist- 
ence of  this  mortgage  prior  to  the  time  that  he  accepted 
or  received  the  conveyance  of  these  premises,  and  that 
whatever  rights  said  Frank  Hoblit  has  in  and  to  said 
premises  are  subject  and  subservient  to  the  rights  of 
the  complainant  Howser,  and  that  complainant  is  en- 
titled to  the  foreclosure  of  this  mortgage. 

From  a  careful  examination  of  this  entire  record, 
we  are  satisfied  that  the  trial  court  committed  no  error 
therein  which  was  prejudicial  to  the  appellant,  and  the 
decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed. 
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was  caused  to  strike  against  her,  and  her  knee  was 
injured  in  such  a  maimer  as  to  cause  the  damage  for 
which  this  action  is  brought. 

The  only  ground  urged  by  defendant  for  reversal  is 
that  the  damages  are  excessive ;  and  it  being  conceded 
in  the  argument  of  counsel  for  defendant  that  plaintiff 
is  entitled  to  recover,  the  only  question  for  this  court 
to  determine  is  whether  or  not,  upon  this  record,  the 
damages  are  excessive. 

While  it  is  the  general  rule  that  this  court  will  not 
substitute  its  judgment  for  that -of  a  jury  upon  ques- 
tions of  fact,  this  rule  must  be  subject  to  the  limitation 
that  where  the  court,  from  the  record,  must  hold  that 
plaintiff  has  not  sustained  injuries  which  will  justify 
rendering  judgment  for  the  amount  of  damages  re- 
turned by  the  jury. 

Upon  this  record,  this  court  is  compelled  to  arrive 
at  the  conclusion  that  the  damages  alleged  to  have 
been  sustained  by  plaintiff  have  been  more  or  less 
exaggerated  by  plaintiff  and  witnesses  who  have  tes- 
tified to  the  extent  of  this  injury.  In  order  to  affirm 
this  judgment,  it  would  be  necessary  to  rely  almost 
wholly  upon  the  testimony  of  the  plaintiff  and  one 
Crum,  by  whom  plaintiff  had  been  employed  as  house- 
keeper for  several  years.  There  was  no  eye  witness 
other  than  the  plaintiff  to  this  injury,  and  the  state- 
ments made  by  her  as  to  how  or  in  what  manner  the 
injury  occurred  are  so  conflicting  that  it  leaves  con- 
siderable question  as  to  whether  or  not  she  was  injured 
in  the  manner  in  which  she  claims. 

The  record  discloses  that  plaintiff  had  for  a  consid- 
erable length  of  time  prior  to  this  time  been  suffering 
from  and  receiving  medical  treatment  for  a  nervous 
disposition  and  condition  which  would  have,  according 
to  the  testimony  of  the  physicians,  a  great  tendency  to 
cause  her  to  exaggerate  the  injuries  received  by  her; 
and  the  record  discloses  that  the  witness  Crum  had 
taken  a  very  active  interest  in  this  case,  was  endeavor- 
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prevent  legal  action  on  a  subsisting  claim  is  a  voluntary  payment. 

3.  Pleading — fraud  and  deceit.  In  pleading  fraud  and  deceit 
the  acts  which  constitute  it  must  be  set  forth. 

4.  Pleading — concltisions.  It  is  not  sufficient  to  state  conclu- 
sions but  the  pleader  must  set  forth  such  facts  that  the  court  may 
determine  therefrom  whether  the  conclusions  are  justified. 

5.  Usury — recovery  hack.  Usurious  interest  once  paid  cannot 
be  recovered. 

6.  Fraud  and  deceit  and  duress — threats  to  foreclose  mortgage. 
Threats  to  begin  foreclosure  proceeding!  on  a  mortgage  given  to 
secure  notes  alleged  to  carry  usurious  interest  do  not  amount  to 
fraud  and  deceit  or  duress. 

7.  Pleading — when  error  in  sustaining  demurrer  not  shown. 
Error  in  sustaining  a  demurrer  to  a  special  count  setting  up  usury 
and  fraud  and  deceit  Is  not  shown  where  the  count  does  not  state 
the  term  of  the  loan,  the  date  of  its  execution,  or  the  time  when 
it  became  due  but  merely  states  that  the  loan  was  to  draw  five 
per  cent,  interest,  and  that  $1,000  in  addition  was  paid  and  no  pay- 
ment is  averred  except  the  $1,000  which  is  sought  to  be  recovered. 

Action  in  assumpsit.  Appeal  from  the  Circuit  Court  of  DeWitt 
county;  the  Hon.  W.  G.  Cochran,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March  15, 
1912. 

Stone  &  Gray,  for  appellant. 
Herrick  &  Herrick,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  George  W.  Helmick, 
plaintiff,  against  William  J.  Carter,  defendant. 

To  the  original  declaration,  consisting  of  one  count, 
the  court  sustained  a  demurrer;  leave  was  taken  by 
plaintiff  to  amend  the  declaration  and  file  additional 
counts,  an  amended  declaration  was  then  filed,  contain- 
ing two  special  counts  with  the  common  counts  added, 
defendant  filed  a  general  demurrer  to  this  amended 
declaration  and  each  count,  this  demurrer  was  also 
sustained.  Plaintiff  took  leave  to  again  amend  this 
declaration,  the  second  amended  declaration  contains 
two  special  counts,  in  this  amendment  the  common 
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the  purpose  of  avoiding  foreclosure  proceedings  and  a 
sale  of  his  land,  entered  into  negotiations  with  the 
defendant  to  secure  a  loan  of  ten  thousand  dollars, 
that  defendant  agreed  to  loan  plaintiff  ten  thousand 
dollars  on  his  said  lands  at  five  per  cent,  interest  per 
annum;  and  plaintiff,  relying  upon  the  promise  of  de- 
fendant to  so  furnish  him  said  money,  did  not  under- 
take or  attempt  to  secure  said  sum  of  ten  thousand 
dollars  from  any  other  source;  that  when  the  time 
came  to  complete  the  negotiations  and  defendant  fur- 
nish the  money,  and  at  a  time  when  it  was  necessary 
that  the  ten  thousand  dollars  loan  thus  due  should  be 
liquidated,  defendant  informed  plaintiff  that  he  would 
not  furnish  said  ten  thousand  dollars  to  the  plaintiff  ex- 
cept upon  the  condition  that  plaintiff  pay  to  the  defend- 
ant the  sum  of  one  thousand  dollars  as  additional  inter- 
est upon  the  said  loan.  Plaintiff  further  avers  that 
said  representations  made  by  defendant  that  the  said 
ten  thousand  dollars  mortgage  upon  his  said  farm 
would  be  immediately  foreclosed  was  false  and  fraudu- 
lent and  known  by  defendant  to  be  false  and  made  for 
the  purpose  of  compelling  plaintiff  to  enter  into  nego- 
tiations with  the  defendant,  and  that  plaintiff  believed 
said  representations  to  be  true  and  desiring  to  avert 
and  prevent  the  sale  of  his  said  premises,  as  defendant 
represented  they  would  be  sold,  agreed  to  and  did 
make  and  execute  to  the  defendant  his  notes  in  the 
amount  of  one  thousand  dollars,  and  that  by  reason 
thereof  he  was  compelled  to  and  did  pay  the  sum  of 
one  thousand  dollars  to  the  defendant,  that  the  same 
was  usurious  interest  and  was  obtained  by  defendant 
by  fraud  and  false  representations.  That  these  notes 
before  maturity  were  assigned  by  defendant  to  one 
E.  G.  Argo,  and  that  before  the  time  of  maturity  of 
said  notes  representing  said  sum  of  one  thousand  dol- 
lars, defendant,  by  means  of  letters  written  to  him, 
threatened  to  sue  plaintiff  and  his  securities  upon  said 
notes  unless  they  were  immediately  paid,  and  that  by 
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the  court  to  determine  whether  or  not  the  payment  of 
one  thousand  dollars  in  addition  to  the  five  per  cent, 
was  usurious  or  not,  the  law  of  this  state  permitting  a 
party  to  contract  for  the  payment  of  seven  per  cent, 
interest  without  making  the  contract  usurious ;  and  the 
court  could  not  determine  from  the  facts  set  forth  that 
even  if  the  additional  one  thousand  dollars  was  paid 
would  make  the  whole  contract  usurious,  and  plaintiff 
does  not  aver  in  his  declaration  that  he  has  paid  the 
ten  thousand  dollars  or  any  interest  thereon  whatever 
except  the  one  thousand  dollars  which  it  is  sought  to 
recover  back;  but  conceding  that  the  entire  indebted- 
ness had  been  paid,  it  is  a  rule  too  well  established  to 
admit  of  argument  that  usurious  interest  once  paid 
cannot  be  recovered  back. 

Plaintiff  does  not  in  his  declaration  set  forth  any 
acts  done  by  defendant  or  any  threats  made  by  him 
aside  from  the  threat  that  foreclosure  proceedings 
would  be  immediately  commenced  unless  payment  was 
made,  and  these  do  not  constitute  fraud  and  deceit  or 
duress. 

The  third  amended  declaration  filed  by  plaintiff  does 
not  state  a  cause  of  action,  and  the  trial  court  did  not 
err  in  sustaining  a  demurrer  thereto. 

The  judgment  of  that  court  is  affirmed. 

Affirmed, 


Frank  T.  Smith,  Appellee,  y.  Peter  J.  Hunter, 

Appellant. 

1.  Motion  fob  new  TRiAii — what  rulings  need  not  he  assigned  as 
error  therein.  Trial  court  rulings  which,  appear  upon  the  record 
need  not  be  assigned  as  error  on  motion  for  new  trial,  since  such 
errors  save  themselves  unless  waived  by  the  party  insisting  thereon. 

2.  Bill  of  exceptions — when  not  necessary,    A  bill  of  exceptions 
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that  piece  and  parcel  of  real  estate,  situated  in  the 
County  of  Sangamon,  State  of  Illinois,  and  described 

as  follows,  to-wit: 

•  ••••••• 

*'And  the  party  of  the  second  part  in  consideration 
of  the  agreements  of  the  party  of  the  first  part  herein- 
after set  forth,  agrees  to  execute  and  deliver  imto  the 
party  of  the  first  part  on  the  execution  of  these  pres- 
ents, his  promissory  note  with  Nellie  Hunter  as  surety 
therein  due  March  2nd,  1908,  in  the  sum  of  one  thou- 
sand dollars  ($1,000)  with  seven  per  cent,  interest 
thereon  after  due,  and  to  pay  the  further  sum  of  seven 
thousand  dollars  ($7,000)  upon  the  second  day  of 
March,  A.  D.  1908,  upon  the  execution  and  delivery  of 
a  Warranty  Deed  by  the  party  of  the  first  part,  convey- 
ing the  said  premises  imto  the  party  of  the  second  part. 

•  ••••••• 

"And  the  party  of  the  first  part  agrees  to  fur- 
nish imto  the  party  of  the  second  part  an  ab- 
stract of  title  to  said  lands,  showing  a  good,  mer- 
chantable title  in  the  said  party  of  the  first  part  to 
said  lands.  In  case  the  party  of  the  first  part  shall 
not  furnish  an  abstract  of  title  showing  a  good,  mer- 
chantable title,  then  the  said  note  for  the  sum  of  one 
thousand  dollars  ($1,000)  shall  be  returned  by  the 
party  of  the  first  part  unto  the  party  of  the  second 
part,  and  in  such  case  this  contract  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect." 

The  time  for  performance  was  extended  to  March 
11,  1908,  when  appellant  refused  to  comply  with  the 
trade,  alleging  as  his  ground  for  refusal  that  the  ab- 
stract of  title  furnished  did  not  show  a  merchantable 
title.  His  contention  in  this  regard  was  upheld  on  a 
bill  for  specific  performance  filed  by  appellee  against 
appellant,  and  finally  determined  in  the  Supreme 
Court  in  Smith  v.  Hunter,  241  HI.  514. 

Pending  the  determination  of  the  question  as  to 
whether  the  title  was  merchantable,  appellant  and  ap- 
pellee entered  into  another  contract,  which  is  as  fol- 
lows : 
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lars  per  acre  per  ammm  for  said  lands  up  to  and  in- 
cluding March  2nd,  1909,  and  in  case  the  controversy 
herein  shall  be  finally  determined  on  said  second  day 
of  March,  1909,  a  new  arrangement  shall  be  then  made 
as  to  the  possession  of  said  lands  pending  litigation 
and  determination  of  said  controversy. 

*'It  is  agreed  that  said  Hunter  may  make  such  im- 
provements on  said  premises  as  he  shall  see  fit,  and 
shall  have  the  right  to  remove  the  same  in  case  upon 
the  final  determination  of  the  controversy  it  shall  be 
held  that  said  Smith  cannot  make  such  title  to  said 
lands  as  is  contemplated  in  said  contract,  of  date  Jan- 
uary 4th,  1908.  It  being  expressly  understood  that 
nothing  herein  contained  shall  be  construed  as  an  ad- 
mission on  the  part  of  said  Smith  that  he  is  still  the 
owner  of  said  lands,  but  this  form  of  lease  is  attached 
for  the  purpose  of  providing  for  the  contingencies  men- 
tioned in  the  attached  stipulation  and  agreement.  It 
is  agreed  that  the  lands  referred  to  herein  are  the 
lands  described  in  said  contract,  which  is  hereby  re- 
ferred to  for  such  description.''    •    #    • 

Appellant  was  in  possession  of  the  premises  at  the 
time  of  the  execution  of  the  second  contract  and  re- 
mained in  such  possession  until  February,  1910,  when 
he  surrendered  them  to  appellee.  Appellant  paid  to 
appellee  the  rent  due  for  the  ^ear  commencing  March, 
1908,  but  denies  liability  to  pay  any  rent  for  the  year 
commencing  March,  1909. 

This  action  is  brought  to  recover  rent  for  the  year 
:^909.  The  declaration  consisted  of  one  special  count 
on  the  second  contract  or  lease  and  the  common  counts ; 
appellant  pleaded  two  special  pleas  and  the  general 
issue.  In  the  special  pleas  appellant  avers  that  the 
lease  contract  expired  by  its  own  terms  on  the  second 
day  of  March,  1909,  and  that  no  new  arrangement  was 
made  by  virtue  of  which  appellant  was  to  retain  pos- 
session of  the  premises,  and  that  he  entered  the  prem- 
ises under  the  contract  of  purchase,  the  essential  parts 
of  which  have  been  hereinbefore  set  out,  and  after 
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ises  entered  into  between  appellant  and  appellee,  was, 
so  far  as  possession  of  the  premises  is  concerned,  modi- 
fied by  the  contract  of  date  March  25,  known  as  the 
lease  contract,  and  this  contract  having  been  made 
subsequent  to  the  one  of  date  January  4,  1908,  super- 
sedes that  contract  in  regard  to  occupation  and  pos- 
session of  the  premises,  and  thereafter  appellant  was  in 
possession  of  these  premises  under  and  by  virtue  of  the 
contract  of  date  March  25,  1908,  and  the  declaration 
having  declared  upon  that  contract,  and  the  special 
pleas  filed  by  appellant,  to  which  demurrers  were  sus- 
tained, pleaded  the  contract  of  January  4,  this  con- 
tract could  not  be  made  a  defense  to  an  action  on  the 
contract  of  March  25,  and  the  pleas  failed  to  answer 
the  allegations  of  the  declaration,  and  the  demurrer 
was  properly  sustained  to  them. 

Upon  the  contention  that  appellant  was  entitled  to 
set  off  against  this  cause  of  action  any  damage  oc- 
casioned to  him  by  reason  of  failure  on  the  part  of 
appellee  to  fulfil  the  contract  of  sale;  that  contract 
provided  that  if  the  title  offered  by  appellee  was  not 
a  merchantable  title,  then  the  contract  should  be  void 
and  the  $1,000  note  should  be  returned.  The  title  was 
by  the  Supreme  Court  held  not  to  be  merchantable; 
the  contract,  thereupon,  became  void  under  and  by 
virtue  of  its  own  conditions  and  terms  agreed  to  by 
appellant  and  appellee  and  the  $1,000  note  was  re- 
turned. Where  a  contract  is  void  ab  initio,  or  where 
it  becomes  void  by  the  terms  and  conditions  therein 
expressed  and  agreed  to  by  the  parties,  no  action  can 
be  maintained  thereon  by  either  party;  and  appellant 
cannot  maintain  his  plea  of  set-off. 

While  errors  are  assigned  upon  the  rulings  of  the 
court  in  holding  and  refusing  propositions  of  law,  no 
argument  is  presented  by  appellant  in  support  of  the 
same,  they  are  therefore  waived  and  are  not  before 
this  court  for  consideration. 

We  find  no  error  in  this  record,  and  the  judgment 
is  affirmed. 

Affirmed. 
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8.  Peactice — courVs  discretion  cu  to  filing  of  additional  count. 
The  court  may  In  its  discretion  allow  plaintiff  to  file  an  additional 
count  after  the  close  of  the  evidence. 

9.  Tender — what  is  sufficient.  On  refusal  to  perform  an  agree- 
ment to  purchase  stock  at  the  price  paid  and  denial  of  liability, 
the  plaintiff  need  only  bring  the  certificates  of  stock  into  court  for 
delivery  to  defendant. 

10.  CovTSLAcrs — what  is  not  a  defense  to  action  on  an  agree- 
ment. On  action  on  an  agreement  by  promoters  to  purchase  stock 
at  any  time  for  the  price  paid,  recovery  cannot  be  defeated  on  the 
ground  of  unreasonable  delay  because  the  plaintiff  held  it  for  two 
years  when  it  was  at  par,  and  then  for  more  than  five  when  the 
corporation  was   insolvent,   before  compelling  performance. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the  Hon.  Guy 
R.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Affirmed.  Opinion  filed  March  15,  1912.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

* 

Watkins  &  Golden,  for  appellants. 

Babbbe  &  Babbeb  and  G.  E.  Nelson,  for  appellee. 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

On  September  15,  1905,  defendants  were  promoting 
and  selling  stock  of  the  Petersburg  Telephone  Com- 
pany; Lee  Kincaid  purchased,  at  the  solicitation  of 
defendants,  forty  shares  of  the  stock  and  paid  the 
treasurer  of  the  corporation  $1,000,  that  being  the 
par  value  of  the  forty  shares. 

In  order  to  induce  Kincaid  to  buy  this  stock,  the  de- 
fendants signed  the  following  agreement: 

**We,  the  undersigned,  agree  to  purchase  from  Lee 
Kincaid  at  any  time  he  should  desire  to  sell  to  them 
his  stock  in  the  Petersburg  Telephone  Company,  sub- 
scribed by  him  this  day,  at  the  price  at  which  he  pays 
for  same,  namely,  $1,000  for  forty  shares. 

**Dated,  this  15th  day  of  September,  1905. 

**e.  b.  ovebshineb, 
*'john  s.  hubie, 
*'Henby  H.  Colby." 

In  the  fore  part  of  1909,  Kincaid  became  indebted  to 
the  Illinois  National  Bank  of  Springfield,  beneficiary 
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and  trial  had  by  the  court,  and  a  judgment  was  ren- 
dered against  defendants  for  ten  hundred  thirty-seven 
and  50-100  ($1,037.50)  dollars  and  costs  of  the  suit. 

Defendants  contend  that  the  written  agreement  of 
September  15,  1905,  was  without  consideration ;  that  it 
is  imilateral;  that  action  thereon  is  barred  by  the  five 
year  statute  of  limitations;  that  the  agreement  was 
a  personal  one  to  Kincaid,  and  was  not  a  matter  of 
assignment,  and  no  recovery  can  be  had  thereon  for 
the  use  of  any  other  person;  and  that  before  bring- 
ing this  action  it  was  necessary  that  the  shares  of 
stock  be  tendered  by  the  plaintiff  on  demand  for  pay- 
ment. Upon  all  of  these  contentions,  propositions  of 
law  were  submitted  by  defendants  to  the  trial  court 
and  refused  by  it. 

Upon  the  contention  that  the  agreement  was  with- 
out consideration.  It  was  unnecessary  that  any  con- 
sideration for  the  imdertaMng  should  pass,  or  be  a 
benefit  to,  the  defendants;  they  were  officers  or  di- 
rectors in  the  corporation  and  promoting  it,  and  the 
promise  to  purchase  this  stock  by  defendants  was 
part  of  the  original  undertaking  by  Kincaid  and  the 
consideration  therefor  was  received  by  and  passed 
to  the  corporation  which  defendants  were  then  pro- 
moting, and  this  was  sufficient  consideration  for  their 
agreement  to  purchase  of  date  September  15. 

On  the  contention  that  the  agreement  is  unilateral 
and  lacks  mutuality.  If  this  agreement  was  the  sole 
transaction  between  plaintiff  and  defendants  this  con- 
tention might  be  well  founded,  but  the  original  pur- 
chase of  the  stock  by  Kincaid  and  the  written  agree- 
ment by  defendants  were  part  of  one  transaction,  and 
even  though  the  written  agreement  considered  alone 
lacks  mutuality,  this  will  not  necessarily  defeat  an 
action  thereon.  Where  a  unilateral  contract  has  been 
performed  by  one  party  and  the  consideration  for  its 
execution  has  been  received  by  the  other  party,  the 
party  who  has  performed  may  insist  on  the  fulfiUment 
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of  the  contract.  Plmnb  v.  Campbell,  129  111.  101 ;  Sey- 
ferth  V.  0.  &  S.  B.  E.  Co.,  217  111.  487. 

The  contention  that  the  agreement  of  September 
15,  1905,  is  a  parole  agreement  because  it  is  not  com- 
plete in  itself  but  requires  oral  proof  to  show  its 
acceptance  by  plaintiff  before  recovery  can  be  had; 
and  under  the  rule  of  law  that  where  an  oral  agree- 
ment rests  partly  in  writing  and  partly  in  parole  it 
must  be  held  to  be  a  parole  agreement  and  be  con- 
trolled by  the  five  year's  statute  of  limitations,  can- 
not be  maintained  where  the  agreement  in  writing  is 
so  complete  in  itself  that  in  order  to  enforce  its  exe- 
cution nothing  remains  but  to  show  acceptance  on  the 
part  of  the  party  seeking  to  enforce  it,  but  the  agree- 
ment cannot  be  held  to  rest  partly  in  parole  and  partly 
in  writing  and  be  governed  by  the  statute  of  limita- 
tions concerning  parole  agreements.  While  it  is  true 
that  where  the  agreement  rests  partly  in  parole  and 
partly  in  writing  it  is  construed  as  a  parole  agreement, 
this  agreement  is  not  of  that  character.  Plumb  v. 
Campbell,  supra;  Ames  v.  Moir,  130  111.  582. 

Upon  the  contention  that  the  agreement  is  not  as- 
signable and  was  a  personal  privilege  to  Kincaid,  with- 
out determining  the  question  of  its  assignability,  the 
stock  and  the  agreement  were  pledged  as  security  for 
an  indebtedness  due  the  usee  from  Kincaid,  and  to  in- 
vest the  usee  with  the  right  to  accept  the  pledge  as  se- 
curity and  maintain  an  action  in  Kincaid 's  name  for 
its  use  upon  the  collateral  so  pledged,  no  assignment 
was  necessary;  Kincaid  is  the  plaintiff  and  it  is  imma- 
terial to  defendants  for  whose  use  the  action  is 
brought,  whether  it  be  the  usee  named  or  the  trustee 
in  bankruptcy;  if  there  is  any  question  between  the 
usee  and  the  trustee  as  to  who  is  legally  entitled  to 
the  fund  when  returned,  that  can  be  determined  in  a 
bankruptcy  proceeding. 

Upon  the  question  of  tender.  By  the  letter  of  Sep- 
tember 9,  sent  to  defendants  and  received  by  them, 
demand  was  made  that  they  perform  this  agreement ; 
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this  was  before  suit  was  brought,  defendants  had  con- 
sulted counsel  and  had  determined  to  refuse  perform- 
ance. When  it  is  shown  tender  would  be  useless  or 
unavailing,  it  is  unnecessary  to  make  it,  even  if  it 
was  a  condition  precedent,  where  liability  is  denied 
and  performance  refused,  no  return  of  the  stock  or 
offer  to  return  is  necessary  before  bringing  the  ac- 
tion. 

It  was  discretionary  with  the  court  to  permit  the 
filing  of  an  additional  count  by  plaintiff  after  the 
close  of  the  evidence.  The  bringing  of  the  certificates 
of  stock  into  court  for  delivery  to  defendants  was  all 
that  plaintiff  was  required  to  do.  Osgood  v.  Skinner, 
211  111.  229 ;  Clark  v.  Weis,  87  111.  438. 

Defendants  insist  that  at  the  time  of  the  execution 
of  the  agreement  by  them  the  stock  was  worth  par 
value  and  so  Continued  until  1907,  that  the  delay  by 
plaintiff  in  demanding  performance  is  unreasonable, 
that  having  taken  the  stock  when  it  was  at  par  value 
and  holding  it  during  two  years  or  more  while  it  con- 
tinued at  par,  he  should  not  be  permitted  to  hold  it 
more  than  five  years  at  a  time  when  the  corporation 
had  become  insolvent  and  the  stock  worthless,  and  then 
force  defendants  to  purchase  it  at  par.  It  is  too  late 
now  for  defendants  to  undertake  to  seek  a  new  agree- 
ment; they  did  not  limit  the  time  when  performance 
should  be  demanded  by  plaintiff  but  agreed  to  pur- 
chase it  at  any  time.  The  court  cannot  alter  the  terms 
or  conditions  of  the  agreement  as  made. 

The  propositions  held  and  refused  by  the  court  were 
in  accordance  with  the  finding  of  the  court  and  they 
were  properly  marked  held  or  refused  by  it. 

The  finding  of  the  trial  court  is  fully  justified  by  the 
record,  and  the  judgment  of  that  court  is  accordingly 
affirmed. 

Affirmed. 
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of  one  thousand  dollars  conditioned  that  he  would  not 
permit  intoxicating  liquors  to  be  sold  in  said  building, 
and  in  default  of  execution  of  said  bond  the  sheriflf  was 
directed  to  close  the  premises  where  said  sales  were 
found  to  have  been  so  illegally  made.  Plaintiff  in  error 
prosecutes  this  writ  of  error  which  was  made  a  super- 
sedeas, upon  his  filing  a  bond,  under  order  of  this 
court,  conditioned  as  required  by  law. 

Plaintiff  in  error  makes  the  usual  assignments  of 
error,  and  urges  as  a  cause  of  reversal  that  the  evi- 
dence fails  to  establish  his  guilt  beyond  a  reasonable 
doubt,  that  the  court  erred  in  denying  plaintiff  in 
error's  motion  to  quash  the  indictment,  and  in  denying 
plaintiff  in  error's  motion  to  require  the  State's  Attor- 
ney to  elect  on  which  count  of  the  indictment  he  would 
prosecute ;  also,  that  the  court  erred  in  giving  instruc- 
tions on  behalf  of  the  people. 

Upon  the  contention  that  the  trial  court  erred  in 
denying  the  motion  to  quash  the  indictment,  the  only 
ground  urged  therefor  is  that  the  indictment  charges 
two  separate  and  distinct  offenses  and  is,  therefore, 
bad.  Counsel  cite  in  support  of  this  contention  Burke 
V.  People,  23  111.  App.  36,  and  Hoadley  v.  People,  23  111. 
App.  39 ;  these  cases  hold  that  two  separate  and  distinct 
offenses  cannot  be  charged  in  the  same  count  of  an 
indictment,  but  have  no  application  to  this  indictment. 
In  an  indictment  charging  misdemeanors  separate  and 
distinct  offenses  may  be  charged  in  the  same  indict- 
ment under  various  counts  thereof.  Gitchell  v.  Peo- 
ple, 146  111.  175 ;  People  v.  Whalen,  151  111.  App.  18. 

It  is  also  insisted  by  plaintiff  in  error  that  the  court 
erred  in  refusing  to  compel  the  people  to  elect  on 
which  coimt  of  the  indictment  they  would  prosecute, 
and  in  support  of  this  it  is  argued  that  when  an  indict- 
ment charges  two  offenses  the  prosecutor  should  be 
required  to  elect  on  which  count  he  will  proceed.  This 
has  no  application  to  an  indictment  where  separate 
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The  People  of  the  State  of  Illinois  ex  rel.  J.  Smith 
Mason,  D.  B.  Dnke  and  S.  C.  Sailor,  Commissioners 
of  Highways  of  the  Town  of  Oakwood,  County  of 
.  Termilion  and  State  of  Illinois,  Appellees,  t.  The 
Board  of  Snper visors  of  the  County  of  Termilion, 
State  of  Illinois,  Appellants. 

1.  Demubreb — when  error  in  overruling  waived.  Error  in  over- 
ruling a  demurrer  to  a  petition  for  mandamus  is  waived  where 
thereafter  it  is  answered. 

2.  Demubreb — when  refusal  to  carry  hack  not  error.  Refusal  to 
carry  a  demurrer  to  an  answer  back  to  the  petition  and  sustain  it 
is  not  error  where  a  demurrer  by  the  defendant  before  answering 
was  overruled. 

3.  Mandamus — what  not  defense  to  mandamus  hy  highway  com- 
missioners against  board  of  supervisors.  Where  a  mandamus  peti- 
tion by  the  highway  commissioners  to  compel  the  board  of  super- 
visors to  appropriate  one-half  the  cost  of  a  bridge  shows  that  all 
the  necessary  steps  required  by  statute  have  been  taken  by  the 
conmiissioners  and  no  claim  is  made  of  fraud,  misrepresentation  or 
deceit  in  the  estimated  cost  thereof,  an  answer  by  the  board  which 
alleges  that  on  investigation  it  has  found  that  the  cost  would  equal 
a  certain  per  cent  of  the  assessed  valuation  of  the  town  and  it  was 
not  necessary  to  exceed  such  amount,  is  not  a  defense. 

4.  Bbidoes — power  of  hoard  of  supervisors  on  petition  hy  high- 
way commissioners.  On  petition  by  the  highway  commissioners 
to  compel  the  board  of  supervisors  to  appropriate  one-half 
the  cost  of  a  bridge  which  shows  that  the  commissioners  have 
correctly  taken  all  the  steps  required  by  the  statute,  the  board 
has  power  only  to  investigate  the  truth  and  correctness  of  the 
facts  averred  and  whether  there  was  fraud  and  deceit  in  estimating 
the  coat. 

Petition  for  mandamus.  Appeal  from  the  Circuit  Court  of  Ver- 
milion county;  the  Hon.  Mobtok  W.  Thompson,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  15,  1912. 


J.  H.  Lbwman,  for  appellant. 
Swallow  &  Swallow,  for  appellee. 
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estimated  cost  thereof,  which  petition  further  set  forth 
that  the  Commissioners  had  on  hand  a  smn  sufficient 
to  pay  one-half  the  cost  of  such  bridge  and  its  ap- 
proaches, which  might  be  used  for  that  purpose,  and 
requested  the  County  Board  to  appropriate  sixteen 
hundred  dollars  for  the  payment  of  the  other  half, 
under  the  provisions  of  Sec.  19,  Ch.  121,  Hurd's  Re- 
vised Statutes,  1909. 

The  Board  of  Supervisors  appointed  a  committee  to 
investigate  this  petition,  this  committee  made  an  ad- 
verse report  which  was  adopted  by  the  Board  and  the 
aid  denied,  whereupon  appellees  filed  their  petition  in 
the  Circuit  Court,  praying  for  a  writ  of  mandamus  to 
compel  the  Board  of  Supervisors  to  grant  the  aid. 

This  petition  showed  a  compliance  with  all  of  the 
conditions  necessary  to  be  complied  with  by  the  High- 
way Commissioners  under  Sec.  19,  Ch.  121,  Hurd's 
Eevised  Statutes,  1909,  and  upon  its  face  showed  a 
complete  right  to  the  writ. 

By  demurrer  to  this  petition  and  when  the  demurrer 
was  overruled  having  answered  the  petition,  appellants 
waived  all  right  to  assign  error  on  the  action  of  the 
court  in  overruling  the  demurrer.  After  demurrer  was 
filed  by  the  appellees  to  the  answer  of  appellants  they 
moved  the  court  to  carry  the  demurrer  back  to  the  peti- 
tion; this  motion  was  denied,  and  the  demurrer  sus- 
tained to  the  answer.  Appellants  having  elected  to 
abide  by  their  demurrer,  the  court  rendered  judgment 
awarding  the  writ. 

Appellants  insist,  as  cause  for  reversal  of  the 
judgment,  that  the  court  erred  in  not  carrying  the 
demurrer  back  and  sustaining  it  to  the  petition.  In 
Steams  v.  Cope,  109  111.  346,  the  Supreme  Court  held 
that  the  court  should  not  carry  a  demurrer  back  and 
sustain  it  to  a  pleading  to  which  the  adverse  party  had 
previously  demurred  and  which  had  been  overruled. 
The  same  rule  is  held  in  City  of  Chicago  v.  People,  210 
111.  84.   If  appellants  desired  to  question  the  ruling  of 
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representation  or  deceit  in  the  estimated  cost  of  the 
bridge.  The  matters  set  forth  in  the  answer  of  appel- 
lants were  not  a  denial  of  matters  which  it  was  the 
duty  of  the  Highway  Commissioners  to  determine  and 
which  they  did  determine  in  the  proper  way,  bnt  the 
answer  averred  that  npon  an  investigation  of  these 
matters  by  a  committee  of  the  Board  of  Supervisors 
it  did  not  appear  to  the  Board  that  the  estimated  cost 
of  the  bridge  and  its  approaches  would  be  more  than 
twelve  cents  on  the  hundred  dollars  valuation  accord- 
ing to  the  last  assessment  roll,  and  that  said  Board 
had  investigated  said  petition  and  determined  that  it 
was  not  necessary  to  build  a  bridge  and  approaches  at 
a  cost  to  exceed  twelve  cents  on  the  hundred  dollars 
valuation  of  the  property  of  the  Town  according  to  the 
last  assessment  roll.  These  were  matters  which  were 
not  subject  to  determination  by  the  Board  of  Super- 
visors, their  authority  to  investigate  was  only  to  ascer- 
tain whether  the  facts  averred  in  the  petition  of  the 
Highway  Commissioners  were  true  and  correct  and 
whether  the  estimated  cost  was  open  to  a  charge  of 
fraud  or  deceit;  and  there  being  no  charge  of  fraud, 
the  answer  presented  no  defense  to  the  petition,  and 
the  demurrer  was  properly  sustained  to  it  by  the  trial 
court.  Appellees  were  entitled  to  the  writ,  and  it  was 
properly  awarded.    The  judgment  is  affirmed. 

Affirmed. 
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nated  as  the  plaintiflf.  McCulloch  and  Hampson  at- 
tached to  this  policy  the  following  mortgagee  clause : 

**  Mortgagee  Clause. 

?'Loss,  if  any,  payable  to  The  Tuscola  Benefit  and 
Building  Association  op  Tuscola,  Illinois,  Mortgagee 
as  hereinafter  provided : 

**It  being  hereby  understood  and  agreed,  That  this 
insurance  as  to  the  interest  of  the  Mortgagee  only 
therein,  shall  not  be  invalidated  by  any  act  or  neglect 
of  the  Mortgagor  or  owner  of  the  property  insured, 

*  *  *  Provided,  also,  that  the  Mortgagee  shall  notify 
this  company  of  any  change  of  ownership  or  increase 
of  hazard  which  shall  come  to  his  or  their  knowledge, 
and  shall  have  permission  for  such  change  of  owner- 
ship or  increase  of  hazard  duly  endorsed  on  this  policy. ' 

*  *  *  It  IS  Further  Agreed,  That  in  case  of  any 
other  insurance  upon  the  property  hereby  insured, 
then  this  Company,  shall  not  be  liable  under  this  Pol- 
icy for  a  greater  proportion  of  any  loss  sustained  than 
the  sum  hereby  insured  bears  to  the  whole  amount  of 
insurance  on  said  property,  issued  or  held  by  any 
party  or  parties  having  an  insurable  interest  therein. 
It  Is  Also  Agreed,  That  whenever  this  Company  shall 
pay  the  Mortgagee  any  sum  for  loss  under  this  policy 
and  shall  claim  that  as  to  the  Mortgagor  or  owner,  no 
liability  therefor  existed,  it  shall  at  once  and  to  the 
extent  of  such  payment,  be  legally  subrogated  to  all 
the  rights  of  the  party  to  whom  such  payment  shall  be 
made,  under  any  and  all  securities  held  by  such  party 
for  the  payment  of  said  debt.  But  subrogation  shall 
be  in  subordination  to  the  claim  of  said  party  for  the 
balance  of  the  debt  so  secured.  Or  said  Company,  at 
its  option,  may  pay  the  said  Mortgagee  the  i^hole  debt 
so  secured,  with  all  the  interest  which  may  have  ac- 
crued thereon  to  the  date  of  such  payment,  and  shall 
thereupon  receive  from  the  party  to  whom  such  pay- 
ment shall  be  made,  an  assignment  and  transfer  of  said 
debt,  with  all  securities  held  by  such  parties  for  the 
payment  therefor. 

** McCulloch  &  Hampson,  Agent." 
There  is  no  date  upon  this  mortgagee  clause ;  the  law, 
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property  without  the  consent  of  the  defendant  is  as 
follows : 

''The  policy  shall  be  void  if  any  change  other  than 
by  death  of  the  insured  takes  place  in  the  interest,  title 
or  possession  of  the  subject  of  insurance,  whether  by 
legal  process  or  judgment  or  by  voluntary  act  of  the 
insured,  or  if  this  policy  be  assigned  before  a  loss.** 

This  cause  was  before  this  court  on  a  former  hear- 
ing, on  appeal  from  a  judgment  rendered  in  favor  of 
defendant  by  the  trial  court  without  a  jury,  upon 
motion  of  defendant  to  exclude  all  the  evidence  and 
find  the  issues  for  the  defendant.  The  opinion  ren- 
dered at  that  time  is  reported  in  Volume  159,  HI.  App. 
256.  The  evidence  of  the  defendant  tends  only  to  show 
that  McCuUoch  and  Hampson  were  not  the  agents  of 
the  defendant  at  the  time  of  the  consent  to  the  trans- 
fer of  the  policy  from  Collins  and  Goar  to  Clark,  and 
that  defendant  had  no  notice  of  the  assignment  or 
transfer  from  Collins  and  Goar  to  Clark ;  and  the  evi- 
dence of  the  plaintiflf  being  substantially  the  same  as 
on  the  former  hearing,  what  we  have  said  in  the  former 
opinion  is  equally  applicable  to  the  facts  in  the  case  as 
now  before  us,  and  we  see  no  reason  to  change  our 
views  as  expressed  in  that  opinion,  and  any  further 
discussion  thereof  is  unnecessary,  even  if  we  were  so 
inclined,  the  doctrine  of  res  adjudicata  is  applicable  to 
all  questions  determined  by  the  former  appeal.  Wilson 
V.  Carlinville  National  Bank,  87  111.  App.  364 ;  Davis  v. 
Munie,  140  Dl.  App.  172. 

All  questions  of  fact  involved  in  the  case  have  been 
found  against  the  defendant  by  the  verdict  of  the  jury ; 
this  court  should  not  disturb  those  findings  unless  they 
are  clearly  and  manifestly  against  the  weight  of  the 
evidence,  and  we  are  of  the  opinion  that  the  evidence 
fully  supports  and  warrants  the  verdict. 

The  only  question  remaining  for  this  court  to  de- 
termine is  whether  or  not  there  has  been  any  error  of 
the  trial  court  in  the  admission  or  rejection  of  evidence 
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the  change  of  agents  at  Mattoon,  it  was  the  duty  of  its 
officers  as  honest  and  prudent  persons  to  make  in- 
quiries thereof,  and  if  such  inquiry  would  have  devel- 
oped the  fact  that  McCulloch  and  Hampson  were  no 
longer  agents  of  defendant,  and  plaintiff  failed  to 
make  such  inquiry,  then  they  are  chargeable  with 
notice  of  such  change  of  agents. 

While  the  instruction  given  on  behalf  of  the  plaintiff 
used  the  expression  ** actual  notice,'*  the  instruction 
given  on  behalf  of  the  defendant  fully  explains  and 
informs  the  jury  what  was  meant  by  and  what  consti- 
tuted actual  notice,  and  there  can  be  no  reasonable 
theory  presented  by  which  the  jury  may  have  been  mis- 
led by  these  instructions. 

Actual  notice  is  not  necessarily  direct  and  positive 
notice.    Mayor  v.  Whitington,  78  Md.  231. 

We  find  no  prejudicial  error  in  the  rulings  of  the 
court  upon  the  giving  or  refusing  of  instructions.  Sub- 
stantial justice  has  been  done.  Beard  v.  Maxwell,  113 
111.  440;  W.  Chicago  St.  B.  B.  Co.  v.  Maday,  188  HI. 
308-10. 

The  judgment  will  be  affirmed. 

Affirmed. 


American  Surety  Company  of  New  York,  Appellant, 
v.  Ell  8.  Sperry,  Guardian  of  Wilmer  G.  Chapman 
and  Chester  H.  Chapman,  minors,  and  J.  F.  Chap- 
man, guardian  of  same  minors,  Appellees. 

1.  Appeal — trial  de  novo.  Where  a  probate  matter  is  appealed 
from  the  county  court  or  probate  court  to  the  circuit  court,  the 
trial  is  de  novo, 

2.  AppEAii — when  remand  is  improper.  Where  a  probate  matter 
is  appealed  from  the  county  court  or  probate  court  to  the  circuit 
court,  a  remand  for  hearing  is  improper,  but  the  circuit  court 
should  retain  the  cause  for  a  final  hearing  upon  the  questions 
raised  by  the  appeal. 


58  Appellate  Courts  of  Illinois. 


American  Surety  Company  v.  Sperry,  171  111.  App.  56. 

mer  G.  and  Chester  H.  Chapman,  minors,  in  September, 
1899,  by  the  County  Court  of  Vermilion  County,  and 
duly  qualified  as  such  guardian.  In  December,  1909,  a 
grandfather  of  these  minors  notified  the  guardian  that 
he  .would  advance  seven  thousand  dollars  for  them  if 
a  suitable  tract  of  land  could  be  found  in  which  to 
invest  it.  Appellee  ascertained  that  the  West  half  of 
the  Southwest  quarter  of  Section  Twenty-one  (21), 
Town  Twenty-one  (21)  North,  Range  Twelve  (12), 
West  of  the  Second  P.  M.  could  be  purchased  for  seven 
thousand  six  hundred  and  fifty-six  and  25/100  dollars. 
He  then  filed  a  petition  in  the  County  Court,  setting 
forth  that  the  grandfather  desired  to  invest  seven 
thousand  dollars  in  real  estate  for  the  minors,  but  that 
it  would  require  the  investment  by  the  guardian  of  six 
hundred  fifty-six  and  25/100  dollars  of  the  wards' 
money  which  he  then  had  in  his  hands.  The  grand- 
father paid  to  the  vendor  seven  thousand  dollars,  and 
this  left  the  balance  due  on  the  land,  six  hundred  fifty- 
six  and  25/100  dollars,  and  by  the  payment  of  this 
amount  the  land  would  be  the  property  of  the  wards 
free  of  all  encumbrances.  Upon  a  hearing  on  this  peti- 
tion, the  County  Court  authorized  the  guardian  to  use 
six  hundred  fifty-six  and  25/100  dollars  in  payment  of 
this  balance,  and  he  did  so. 

On  the  twenty-third  day  of  March,  1907,  appellant 
herein  became  surety  for  appellee  as  guardian  of  these 
minors,  and  entered  into  its  bond  as  such  surety. 

On  October  5,  1907,  appellee  filed  a  petition  in  the 
County  Court  of  Vermilion  County,  setting  forth  that 
he  then  had  in  his  hands,  belonging  to  these  minors,  a 
further  sum  of  seven  thousand  dollars  which  he  de- 
sired to  invest,  and  reported  to  that  court  that  he  could 
purchase  for  sixteen  thousand  seven  hundred  seventy- 
five  and  30/100  dollars,  one  hundred  and  sixty-seven 
and  753/100  acres  of  land  in  Section  Twenty-five  (25), 
Town  twenty-one  (21)  North,'  Range  Thirteen  (13) 
West  of  the  Second  P.  M.  in  said  county,  but  that  the 


60  Appellate  Couets  of  Illinois. 

American  Surety  Ck>mpany  v.  Sperry,  171  111.  App.  56. 

* ■  IM  I  I 

it  prosecuted  an  appeal  to  this  court  where  the  judg- 
ment of  the  Circuit  Court  was  reversed  and  the  cause 
remanded  to  that  court  with  directions  to  overrule  the 
demurrer  and  require  the  account  to  be  filed  as  prayed. 
American  Surety  Co.  v.  Sperry,  156  HI.  App.  19.  The 
cause  having  been  remanded  to  the  Circuit  Court  and  by 
it  remanded  to  the  County  Court,  where  appellee  filed 
his  account,  objections  were  filed  to  that  account  by  ap- 
pellant ;  the  objections  filed  and  urged  were  that  the  in- 
vestment of  the  wards*  funds  in  real  estate  was  void- 
able by  the  minors,  that  the  County  Court  had  no 
jurisdiction  to  direct  these  funds  to  be  so  invested. 
The  objections  were  overruled  by  the  County  Court, 
appellant  prosecuted  an  appeal  to  the  Circuit  Court, 
where  the  objections  were  again  overruled,  and  the 
account  of  the  guardian,  showing  this  investment  of 
the  wards'  funds,  approved,  and  an  order  entered  dis- 
charging appellant  from  any  further  liability  upon  its 
bond  as  surety  for  appellee  as  such  guardian.  Appel- 
lant prosecutes  its  appeal  from  that  judgment. 

When  the  cause  was  first  before  this  court  and  the 
judgment  of  the  Circuit  Court  reversed  and  the  cause 
remanded  to  that  court,  the  Circuit  Court  should  have 
entered  its  order  overruling  the  demurrer  in  compli- 
ance with  the  direction  of  this  court,  and  required  ap- 
pellee to  file  his  report  in  that  court,  and  should  then 
have  proceeded  to  a  final  hearing.  Where  a  probate 
matter  is  appealed  from  the  County  Court  or  Probate 
Court  to  tho  Circuit  Court,  the  trial  is  de  novo,  and 
that  court  having  once  obtained  jurisdiction  by  such 
appeal  should  retain  the  cause  for  a  final  hearing  upon 
the  questions  raised  by  the  appeal;  it  is  not  proper 
practice  for  the  Circuit  Court  to  remand  a  cause  to  the 
County  Court  for  a  hearing  in  that  court,  but  a  second 
appeal  having  been  prosecuted  to  the  Circuit  Court, 
and  from  that  court  to  this,  no  harm  has  been  done  by 
the  irregular  practice  adopted.  Snell,  Admr.,  v,  Wel- 
don,  Executor,  162  111.  App.  11. 
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1909,  authorizes  the  investment  of  the  wards*  money 
in  real  estate  where  the  proceeds  have  been  derived 
from  the  sale  of  other  real  estate,  and  Section  32  re- 
quires that  the  guardian  shall  invest  the  funds  of  his 
ward  which  are  not  derived  from  the  sale  of  real  estate 
in  securities,  secured  by  first  mortgage  upon  real  es- 
tate, or  other  securities,  bonds,  etc.,  as  approved,  etc., 
and  requires  that  the  real  estate  shall  be  equal  to  at 
least  twice  the  value  of  the  amount  secured  by  the  mort- 
gage; and  the  lien  of  the  minor  must  be  a  first  lien, 
while  here  the  seven  thousand  dollars  of  these  wards 
was  invested  subject  to  a  prior  mortgage  of  eight  thou- 
sand dollars. 

There  is  no  statute  in  this  state  authorizing  the 
County  Court  or  Probate  Court  to  direct  or  empower 
the  guardian  to  invest  any  funds  which  are  not  derived 
from  the  sale  of  real  estate  in  other  real  estate;  the 
County  or  Probate  Court  has  no  chancery  jurisdiction 
or  powers  to  ratify  or  confirm  any  such  investment  by 
the  guardian. 

Even  though  it  be  conceded  that  the  investment  in 
these  lands  when  made  was  a  profitable  investment  for 
the  wards,  yet  any  time  before  the  minors  arrive  at 
lawful  age,  if  the  lands  should  so  depreciate  in  value 
that  it  would  be  an  advantage  and  benefit  to  the  minors 
to  disaflSrm  this  purchase  upon  arriving  at  majority 
they  may  do  so  (Morgan  v.  Johnson,  68  HI.  190),  and 
if  such  circumstances  should  occur,  appellant  as  surety 
would  be  liable  for  any  loss  to  the  wards  by  reason  of 
such  investments. 

Appellant  is  entitled  to  be  protected  against  such 
contingency  by  requiring  the  guardian  to  restore  the 
funds,  and  neither  the  fact  that  the  present  guardian 
has  accepted  and  ratified  such  investment  by  appellee, 
nor  that  the  County  Court  has  attempted  to  ratify  and 
confirm  such  investment  can  deprive  appellant  of  this 
right. 

Where,  however,  the  minor  is  the  owner  of  or  has 
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ing  the  guardian  to  restore  the  seven  thousand  dollars 
which  had  been  wrongfully  and  unlawfully  invested  in 
this  tract  of  land,  the  trial  court  should  have  sustained 
such  objections  and  ordered  that  the  funds  be  restored. 

A  guardian  cannot  be  permitted  to  profit  by  the  use 
or  investment  of  his  ward 's  funds,  if  they  are  not  kept 
at  interest  upon  such  securities  as  are  provided  by  the 
state  but  are  improperly  invested,  and  the  ward  is 
entitled  to  any  benefit  that  may  be  derived  by  reason 
of  such  investment,  if  any  benefit  may  be  derived  there- 
from. If  this  tract  of  land  so  purchased  by  the  guard- 
ian will  bring  more  than  the  amount  invested  therein 
by  the  guardian,  then  the  wards  are  entitled  to  what- 
ever profit  or  increase  there  may  be,  and  if  not  more 
than  the  interest  computed  under  the  statute  then  the 
guardian  should  be  required  to  account  for  such 
interest. 

The  Circuit  Court  should  have  directed  the  guardian 
to  dispose  of  these  lands  and  restore  the  funds  and 
report  his  acts  and  doings  therein  to  that  court;  and 
when  such  funds  are  so  restored  and  turned  over  to 
the  succeeding  guardian,  to  discharge  petitioner  from 
further  liability  on  its  bond.  The  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  proceed  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 
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that  in  the  east  main  entry  of  said  mine  there  was  a 
large,  loose  and  dangerous  rock,  the  condition  of  which 
was  known  to  the  defendant,  and  that  defendant  wil- 
fully violated  the  statute  and  permitted  plaintiff  to 
enter  said  mine  and  work  therein  without  then  and 
there  being  under  the  direction  of  the  mine  manager, 
and  while  so  working  in  the  performance  of  his  duties 
he  passed  near  said  rock  which  suddenly  fell  upon  him 
without  warning,  and  greatly  bruised,  wounded  and 
hurt  the  plaintiff. 

The  first  additional  count  charges  defendant  with 
being  the  owner  of  the  same  mine,  operated  by  means 
of  a  perpendicular  shaft  in  which  there  were  certain 
entries  and  cross  entries,  that  on  the  21st  day  of  April, 
1910,  and  prior  thereto,  plaintiff  was  employed  by  the 
defendant  as  a  timber  man,  and  that  by  virtue  of  the 
statute  it  was  the  duty  of  the  defendant  to  employ 
a  licensed  mine  examiner  whose  duty  it  was  to  visit 
the  mine  each  day  before  men  were  permitted  to  enter, 
and  inspect  all  places  where  men  were  expected  to 
pass  or  work,  and  discover  all  dangerous  conditions 
therein  and  place  conspicuous  marks  upon  all  such 
dangerous  places  found,  as  notice  to  all  men  to  keep 
away;  that  on  said  days  defendant  wilfully  failed  to 
comply  with  these  provisions  of  said  statute  and  did 
not  on  the  night  or  morning  prior  to  the  time  of  per- 
mitting the  plaintiff  to  enter,  on  April  21,  have  the 
mine  examined  by  a  licensed  mine  examiner,  and  that 
on  said  day  in  the  roof,  of  the  east  main  entry  near 
Eoom  Four,  there  was  a  large,  loose  and  dangerous 
rock  which  could  have  been  discovered  by  the  mine 
examiner  had  he  exercised  the  reasonable  care  re- 
quired by  the  statute,  and  that  by  reason  of  the  wil- 
ful failure  of  the  defendant  to  use  such  care  and  ex- 
amine its  mine  and  place  upon  said  dangerous  rock  a 
conspicuous  mark,  plaintiff  while  passing  said  rock, 
was  injured  by  the  rock  suddenly  falling  on  him, 
whereby  the  plaintiff  was  greatly  bruised,  wounded 
and  injured. 
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said  main  entry  and  perform  his  work  without  infor- 
mation of  the  dangerous  condition  of  said  rock,  by 
reason  whereof  said  rock  fell  upon,  injured  and 
bruised  the  plaintiff. 

Defendant  filed  its  plea  of  general  issue  to  all  of 
these  counts. 

^  Defendant  insists  on  a  reversal  of  this  judgment 
and  as  cause  therefor  insists  there  is  not  suflBcient 
proof  to  support  any  count  of  the  declaration;  that 
the  trial  court  erred  in  the  admission  and  rejection 
of  evidence;  and  in  the  giving  and  refusing  of  in- 
structions. 

The  record  discloses  that  the  defendant  owned  this 
mine,  that  about  the  middle  of  March,  1910,  a  strike 
occurred  and  work  was  stopped  from  the  first  day  of 
April  until  the  18th  of  April,  1910,  when  the  defend- 
ant desiring  to  begin  operations  in  the  mine,  employed 
a  number  of  persons  for  the  purpose  of  making  all 
unsafe  and  dangerous  conditions  safe  and  secure  for 
the  operation  of  the  mine  and  the  working  of  the 
miners  therein.  That  plaintiff  had  been  employed  by 
the  defendant  for  a  considerable  time  prior  to  this  as 
timber  man  and  that  on  the  18th  of  April  he  again  en- 
tered the  services  of  the  defendant  as  a  timber  man, 
that  he,  together  with  one  John  Henry,  was  taken  into 
the  mine  by  the  mine  manager  and  shown  and  directed 
where  to  commence  their  work  of  timbering,  and  to 
continue  on  east  from  that  place,  which  was  at  or 
near  Room  One  in  the  east  main  entry. 

On  the  19th  or  20th,  plaintiff,  with  John  Henry  set 
numerous  props  and  timbers  for  the  purpose  of  sup- 
porting the  roof  of  this  entry  in  places  where  such 
were  needed. 

There  is  some  conflict  in  the  evidence,  but  the 
greater  weight  of  the  evidence  is  that  the  mine  man- 
ager entered  this  mine  on  the  morning  of  the  21st, 
about  twenty-five  minutes  before  seven,  and  soon  after 
that  plaintiff  entered  the  mine  and  was  met  in  the 
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mine  manager,  who  was  also  a  licensed  mine  examiner, 
no  separate  examiner  having  been  employed.  No  rec- 
ord of  the  condition  of  this  mine  was  made  or  entered 
in  the  book  required  to  be  kept  at  the  top  of  the  mine 
on  the  20th  or  21st  days  of  April,  and  there  was  no 
means  of  plaintiff  deriving  any  information  from  this 
book  on  either  of  those  days.  Although  plaintiff  was 
employed  as  a  timber  man  and  it  was  his  duty  to  make 
all  dangerous  places  safe,  and  although  he  was  work- 
ing at  the  time  of  the  injury  under  the  direction  of 
the  mine  manager  and  was  not  permitted  to  enter  the 
mine  except  under  the  direction  of  the  mine  manager, 
it  was,  nevertheless,  the  duty  of  the  defendant  to  com- 
ply with  the  other  provisions  of  the  statute  which  re- 
quired it  to  make  an  examination  of  the  roof  of  this 
mine  and  to  mark  thereon  by  a  conspicuous  mark  all 
dangerous  and  unsafe  conditions  and  to  make  entry 
thereof  in  the  book  at  the  top  of  the  mine  for  the  pur- 
pose of  giving  plaintiff  and  others  who  were  working 
in  the  mine,  information  concerning  such  conditions. 
Kellyville  Coal  Company  v.  Bruzas,  supra;  Smith  v. 
ni.  Collieries  Co.,  155  111.  App.  148. 

The  jury  was  warranted  on  the  record  in  this  case 
in  finding  that  the  defendant  wilfully  failed  to  com- 
ply with  the  provisions  of  the  statute  in  that  regard. 
Plaintiff  was  very  severely  injured  and  is  unable  to 
perform  any  manual  labor  and  can  only  move  around 
or  get  about  by  the  use  of  crutches.  He  was  confined 
to  his  house  for  six  weeks  or  more,  and  was  severely 
injured  in  and  about  the  hips,  abdomen  and  kidneys. 
The  judgment  rendered  in  this  case  is  not  excessive. 

Upon  the  contention  that  the  court  erred  in  giving 
to  the  jury  the  first  instruction  given  on  behalf  of  the 
plaintiff  for  the  reason  that  it  directs  a  verdict  by 
informing  the  jury  that  if  the  plaintiff  has  proven  the 
facts  which  by  this  instruction  he  is  required  to  prove 
then  the  plaintiff  has  proven  the  third  additional 
count  of  his  declaration,  and  does  not  require  that 
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Henry  S.  Miller,  et  al.,  Plaintiffs  in  Error,  y.  Rowland 
J.  Beatty,  et  aL,  Defendants  in  Error. 

1.  Husband  and  wife — profits  due  to  increiise  of  value  of  the 
premises,  not  su7)ject  to  husbancTs  debts.  Where  a  wife  fumlabes 
funds  which  her  husband  uses  in  purchasing  real  estate,  the  profits 
accumulated  from  subsequent  sales  and  purchases  due  to  the  in- 
crease in  the  value  of  the  premises  are  not  subject  to  the  hus- 
band's debts. 

EJrror  to  the  Circuit  Court  of  Tazewell  county;  the  Hon.  T.  N. 
Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.  Affirmed.  Opinion  filed  March  15,  1912.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Henry  Mansfield  and  W.  B.  Cooney  (Pro  8e),  for 
plaiiitiffs  in  error. 

J.  0.  Jones  and  William  A.  Potts,  for  defendant 
in  error. 

Mr.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

This  bill  was  originally  filed  by  Jerry  Hiett  and 
Harry  S.  Miller  against  Rowland  J.  Beatty  and 
Eleanor  F.  Beatty,  his  wife,  and  Edwin  F.  Nichols, 
setting  forth  a  judgment  recovered  by  Jerry  Hiett 
against  Rowland  J.  Beatty  and  the  assignment  of  the 
judgment  of  Hiett  to  Harry  S.  Miller. 

After  alleging  no  property  in  the  name  of  Rowland 
J.  Beatty  out  of  which  the  judgment  could  be  re- 
covered and  alleging  the  return  of  the  execution  nulla 
bona,  the  bill  then  alleged  that  Rowland  J.  Beatty  is 
the  owner  of  and  entitled  to  certain  real  estate  the 
title  to  which  is  held  in  the  name  of  Eleanor  F.  Beatty^ 
his  wife,  alleging  that  the  same  is  fraudulently  held 
and  is  the  property  of  Rowland  J.  Beatty,  and  object 
of  the  bill  is  to  subject  that  property  to  the  payment 
of  the  judgment  recovered  by  Hiett  and  assigned  to 
Miller.    Edwin  F.  Nichols  is  made  a  party  defendant 
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paign  Comity  farm  the  proceeds  were  again  invested 
in  lands,  in  Pike  and  Lee  Counties,  and  that  at  the 
time  of  the  commencement  of  this  suit  the  lands  in 
Pike  and  Lee  Counties  were  in  the  name  of  Eleanor 
F.  Beatty,  but  that  Edwin  F.  Nichols  owned  an  un- 
divided one-half  interest  therein  in  his  own  right,  that 
the  lands  were  encumbered  by  a  mortgage  and  the 
equitable  interest  of  Eleanor  F.  Beatty  therein 
amounted  to  about  twenty-two  thousand  dollars. 

The  Master  finds  that  one-half  of  the  value  of  these 
lands,  over  and  above  the  amount  of  the  proceeds 
from  the  sale  of  the  Champaign  County  land  invested 
therein,  is  subject  to  the  payment  of  the  claims  against 
Eowland  J.  Beatty  and  that  the  same  should  be  sub- 
jected to  the  payment  of  this  judgment.  The  Master 
finds  that  the  amount  received  from  the  Champaign 
County  land  was  sixty-two  hundred  and  forty  dollars, 
that  this  was  the  property  of  Eleanor  J.  Beatty,  but 
this  fund  was  afterwards  invested  by  Eowland  J. 
Beatty  in  the  purchase  and  transfer  of  real  estate  in 
the  name  of  his  wife,  and  that  the  profits  and  increase 
in  value  of  this  real  estate  as  produced  from  the  same 
was,  at  the  time  of  the  investment  in  the  land  in  Pike 
and  Lee  Counties,  twenty-two  thousand  dollars,  that 
the  balance  of  the  money  for  the  purchase  of  these 
farms  was  furnished  by  Edwin  F.  Nichols.  The  Mas- 
ter reported  that  these  investments  were  made  in  good 
faith  and  that  no  actual  fraud  on  the  part  of  Eleanor 
J.  Beatty  was  committed  or  that  there  was  any  at- 
tempt to  defeat  the  creditors  of  Rowland  J.  Beatty, 
but  that  by  virtue  of  the  ruling  of  the  Supreme  Court 
in  Wilson  v.  Loomis,  55  HI.  352,  this  property  must 
be  held  liable  to  pay  debts  of  Rowland  J.  Beatty,  that 
while  his  personal  opinion  did  not  conform  to  the  law 
as  laid  down  in  that  case,  he  was  compelled  to  rule  in 
accordance  with  the  holding  of  the  Supreme  Court. 

Objections  were  filed  to  the  Master's  report  by  both 
complainants  and  defendants,  and  overruled  by  him, 
objections  were  refiled  in  the  Circuit  Court  and  or- 
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real  estate  and  profit  is  made  therein  and  invested  in 
other  real  estate  and  so  continued,  the  accumulations 
and  profits  of  the  investment  of  such  funds  become  her 
sole  and  separate  property  and  are  not  liable  for  the 
payment  of  her  husband  ^s  debts. 

The  allegations  of  fraud  and  conspiracy  in  this  bill 
are  not  supported  by  any  evidence  in  the  record  and 
the  chancellor  correctly  entered  a  decree  sustaining 
the  exceptions  of  Eleanor  F.  Beatty,  finding  the  is- 
sues for  her,  and  dismissing  the  bill  for  want  of  equity, 
at  the  cost  of  the  trustee  in  bankruptcy,  to  be  paid  in 
due  course;  and  the  decree  is  aflSrmed. 

Decree  affirmed. 


Nancy  V.  Hoxsey  by  John  Hoxsey  her  next  friend. 
Appellee,  v.  St.  Lonis  &  Springfield  Railway  Com- 
pany, Appellant. 

1.  Evidence — when  prejudicial  even  though  excluded.  On  the 
trial  of  a  personal  injury  suit  it  Is  prejudicial  error  to  permit  an 
eye  specialist  to  testify  as  to  certain  tests  used  to  ascertain  the 
condition  of  the  plaintiffs  eyes  where  his  conclusions  are  arrived 
at  almost  wholly  from  statements  of  the  plaintiff,  though  such  evi- 
dence is  afterwards  excluded. 

2.  Evidence — when  expert  may  testify  as  to  cause  of  injury. 
It  is  competent  for  a  physician  to  express  his  opinion  in  a  per- 
sonal injury  suit  as  to  whether  or  not  the  plaintiffs  eyes  were 
injured  by  an  electric  shock,  where  the  evidence  as  to  such  shock 
is  uncontradicted. 

3.  Electricity — pleading.  Complaint  in  action  for  shock  re- 
ceived from  telephone  wire  in  contact  with  trolley  wire  held  to  state 
cause  of  action. 

4.  Evidence — preliminary  proof.  Admission  of  evidence  on  prom- 
ise to  supply  necessary  preliminary  proof  is  prejudicial  error  when 
such  evidence  is  not  supplied. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  county;  the  Hon.  Jaices  A.  Cbeighton,  Judge, 
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with  a  current  of  electricity,  that  plaintiff  was  upon 
the  rear  portion  of  the  lot  where  her  father  resided, 
that  at  this  place  the  wire  sagged  to  a  point  within 
two  or  three  feet  of  the  ground,  and  came  in  contact 
with  her  arm  and  forehead  whereby  she  received  the 
injury  complained  of.  The  suit  was  brought  almost 
a  year  after  the  accident,  defendant  was  not  notified 
of  the  accident  and  had  no  knowledge  thereof  until 
the  commencement  of  this  suit.  The  servants  of  de- 
fendant who  testified  in  this  case,  the  motorman  and 
conductor,  testified  that  they  recalled  one  time  in  go- 
ing through  the  city  of  Girard  when  the  trolley  pole 
came  off  and  that  it  struck  the  telephone  wires,  but 
on  that  day  no  wire  came  in  contact  with  the  trolley 
wire,  and  they  had  no  knowledge  of  any  one  being 
injured,  and  they  are  unable  to.  ascertain  or  know 
whether  that  is  the  day  on  which  this  accident  is  al- 
leged to  have  occurred  or  not. 

The  accident  is  alleged  to  have  happened  on  the 
18th  day  of  October,  1908,  this  action  was  commenced 
to  the  September  term,  1909.  At  that  time  the  decla- 
ration consisted  of  but  one  count,  now  designated  as 
the  original  count;  in  September,  1910,  three  addi- 
tional counts  were  filed. 

John  Hoxsey,  father  of  plaintiff,  claims  to  have 
been  injured  by  the  same  wire  while  attempting  to 
rescue  plaintiff.  He  brought  an  action  against  the 
defendant  and  recovered  a  judgment,  from  which  de- 
fendant prosecuted  an  appeal  to  this  court.  The  dec- 
laration in  that  case  consisted  of  but  one  count,  the 
material  averments  of  which  are  set  forth  in  the  opin- 
ion in  Hoxsey  v.  St.  L.  &  S.  E.  R.  Co.  filed  April,  1912 
(post,  p.  109). 

The  declaration  in  that  case  is  identical  with  the 
original  count  in  this  action,  the  three  additional 
counts  in  the  case  at  bar  were  filed  for  the  purpose  of 
supplying  averments  not  made  in  the  original  count. 

The  first  additional  count  charges  the  ownership 
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tions  of  the  owning  and  operation  of  the  railroad  and 
the  existence  of  the  telephone  and  trolley  wires,  al- 
leges that  defendant  knew,  or  by  the  exercise  of  due 
caution  should  have  known  the  telephone  wires  were 
there  and  were  liable  to  become  detached  or  broken 
and  fall  upon  said  trolley  wire  and  thereupon  become 
charged  with  said  dangerous  voltage,  and  that  de- 
fendant did  not  use  due  care  and  caution  to  prevent 
said  telephone  wires  from  falling  against  and  upon 
said  trolley  wire,  but  permitted  the  trolley  wire  to  be 
and  remain  under  and  near  said  telephone  wire  with- 
out any  guard  or  device  to  hold  or  keep  the  same  from 
falling  upon  said  trolley  wire,  and  that  said  telephone 
wires  did  become  detached  on  said  day  and  fell  upon 
and  against  said  trolley  wire  whereby  and  by  means 
whereof  plaintiff  was  injured,  etc.,  by  reason  of  com- 
ing in  contact  with  said  telephone  wire. 

Defendant  insists  that  the  original  count  does  not 
sustain  a  cause  of  action  and  will  not  support  a  judg- 
ment. What  we  have  said  in  the  case  of  John  C.  Hox- 
sey against  this  defendant,  in  the  opinion  filed  as 
stated  above,  is  decisive  of  the  sufficiency  of  that 
count,  and  it  is  unnecessary  here  to  further  discuss 
it. 

Appellant  also  insists  that  the  first,  second  and  third 
additional  counts  do  not  state  a  cause  of  action.  No 
demurrer  was  interposed  to  the  declaration  or  either 
count  and  we  are  satisfied  the  additional  counts  state 
a  cause  of  action  and  are  sufficient  after  verdict. 

As  a  further  cause  of  reversal,  the  defendant  in- 
sists that  the  court  erred  in  the  admission  and  rejec- 
tion of  evidence,  that  the  court  admitted  improper 
evidence  over  objections  of  the  defendant  which  was 
afterwards  excluded  from  the  jury,  but  that  its  ex- 
clusion by  the  court  did  not  cure  the  error  of  its  ad- 
mission ;  that  the  court  erred  in  the  giving  and  refus- 
ing of  instructions;  and  that  the  damages  are  exces- 
sive. 

Upon  the  contention  that  the  court  erred  in  the  ad- 
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in  a  normal  condition,  but  on  a  promise  that  this  evi- 
dence would  be  supplied,  the  objection  was  overruled. 
No  attempt  was  ever  made  to  supply  this  evidence, 
and  it  was  only  through  the  promise  to  furnish  it  that 
the  court  permitted  the  doctor  to  answer;  although 
the  court  afterwards  excluded  this  evidence  plaintiff 
got  all  of  its  effect  to  the  jury. 

It  would  have  been  better  practice  to  have  required 
this  proof  prior  to  permitting  the  doctor  to  answer 
these  questions;  had  the  court  sustained  the  objec- 
tion until  such  proof  was  made,  no  damage  could  have 
been  done.  It  is  also  insisted  the  court  erred  in  per- 
mitting the  doctor  to  testify,  over  objection,  that 
plaintiff's  eyes  were  damaged  by  reason  of  an  electric 
shock ;  the  Supreme  Court  held,  in  I.  C.  E.  E.  v.  Smith, 
208  111.  608,  that  where  the  evidence  is  conflicting  as 
to  the  manner  in  which  an  injury  is  inflicted,  it  is  not 
competent  for  a  physician  to  express  his  opinion  as 
to  the  manner  or  method  by  which  the  injury  occurred, 
but  in  City  of  Chicago  v.  Didier,  227  HI.  571,  and  Chi- 
cago Traction  Company  v.  Eoberts,  229  111.  481,  it 
holds,  where  there  is  no  conflict  in  the  evidence  as  to 
the  manner  of  receiving  the  injury,  or  the  means  by 
which  the  injury  is  inflicted,  then  it  is  competent  for 
the  physician  to  testify  whether  in  his  opinion  the 
damage  which  he  finds  was  caused  by  reason  of  the 
injury  received,  and  the  distinction  drawn  between 
these  cases  is  clearly  defined.  The  evidence  that 
plaintiff  received  an  electric  shock  is  not  contradicted 
and  we  do  not  think  the  court  erred  in  permitting  the 
doctor  to  express  his  opinion  that  plaintiff's  eyes  were 
damaged  by  the  electric  shock,  this  opinion  was  not 
conclusive  on  this  question  but  was  proper  to  be  con- 
sidered by  the  jury. 

Defendant  further  urges  that  the  court  erred  in  giv- 
ing an  instruction  on  behalf  of  plaintiff  known  and 
designated  as  Instruction  Number  One.  This  instruc- 
tion is  in  substance,  the  same  as  the  one  given  in  the 
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of,  where  by  an  Instruction  he  has  submitted  the  question  to  the 
Jury  on  the  evidence. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Shelby  coimty;  the  Hon.  Thomas  M.  Jett,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1910.  Affirmed.  Opinion 
filed  April  11,  1912. 

W.  B.  McBbidb,  for  appellant;  Martin  &  Sheblock 
and  E.  A.  Richabdson,  of  counsel. 

HoGAN  &  Wallace,  for  appellee. 

Mb.  Pbesiding  Justice  Philbmck  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  plaintiff  against  de- 
fendant to  recover  for  injury  received  in  defendant's 
mine  at  Tower  Hill,  Shelby  county,  which  injury 
plaintiff  alleges  was  occasioned  by  reason  of  the  wil- 
ful neglect  of  defendant  to  comply  with  the  statute  on 
mines  and  mining. 

Trial  resulted  in  a  verdict  and  judgment  against  de- 
fendant for  seven  hundred  dollars. 

The  declaration  originally  consisted  of  five  counts, 
the  first  two  charging  common  law  negligence  were 
withdrawn  before  the  cause  was  submitted  to  the  jury. 
The  third,  fourth  and  fifth  counts  charged  wilful  neg- 
lect. The  third  count  alleges  the  possession  and 
operation  of  a  mine  at  Tower  Hill  by  defendant,  that 
plaintiff  was  in  its  employ  as  a  mule  driver,  that  un- 
der section  16  of  the  Miner's  Act,  defendant  was  re- 
quired to  instruct  plaintiff  with  reference  to  his  du- 
ties as  a  mule  driver,  but  wilfully  failed  to  perform 
that  duty;  and  directed  plaintiff  to  haul  cars  along 
the  second  right  entry  off  from  the  east  main  entry, 
which  entry  was  constructed  with  a  steep  down  grade, 
so  that  loaded  cars  acquired  a  dangerous  rate  of  speed, 
that  appellee  proceeded  with  this  work  without  hav- 
ing been  given  any  instructions  as  to  the  grade  and 
without  having  been  instructed  on  the  method  or  man- 
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and  inspect  the  various  working  places,  and  that  he 
was  required  to  be  in  charge  of  the  general  direction 
of  the  underground  work;  it  was  his  duty  to  see  that 
the  conditions  therein  where  plaintiff  was  required 
to  pass  while  in  such  employment  were  reasonably 
safe  for  plaintiff  to  perform  his  duty,  that  it  was  the 
mine  manager's  duty  to  see  that  the  track  was  laid 
in  proper  condition,  that  the  cars  were  of  the  proper 
construction  and  repair,  yet,  notwithstanding  its 
duties,  defendant  wilfully  failed  to  perform  the  same 
and  to  make  the  conditions  along  said  entry  reason- 
ably safe,  but  suffered  a  dangerous  grade  to  exist, 
suffered  the  cars  to  be  improperly  constructed  with- 
out any  reasonably  safe  device  for  stopping  them, 
permitted  the  entry  to  be  without  sufficient  places  of 
refuge  as  required  by  the  statute,  that  by  reason  there- 
of plaintiff  in  the  performance  of  his  work  driving 
mules  hitched  to  a  train  of  cars  upon  the  grade  ac- 
quired a  dangerous  speed  and  the  cars  not  being  ad- 
justed and  equipped  for  stopping,  when  they  reached 
the  turn  from  the  second  right  entry  on  the  east  main 
entry  plaintiff  was  thrown  from  his  car  and  injured. 

The  evidence  discloses  that  at  the  time  plaintiff  was 
injured  he  had  been  for  a  number  of  years  engaged 
in  the  occupation  of  mining  coal,  that  he  had  per- 
formed all  of  the  duties  in  the  mine,  driving  mules, 
mining  coal  and  laying  track  and  was  familiar  with 
all  other  duties  of  a  miner,  that  he  was  a  man  of  com- 
mon understanding  and  not  ignorant  of  the  conditions 
which  surrounded  him,  that  he  did  make  several  trips 
in  this  entry  and  over  this  grade  upon  the  day  in 
question,  prior  to  the  accident,  that  he  knew  there  was 
a  grade  on  this  track  in  this  entry,  that  he  knew  that 
cars  going  down  this  grade  obtained  considerable  mo- 
mentum and  speed,  that  he  knew  also  that  the  usual 
and  customary  method,  not  only  in  this  mine  but  in 
other  mines  in  the  State  of  Illinois,  for  stopping  or 
checking  the  speed  of  cars,  was  by  the  use  of  sprags ; 
that  he  was  provided  with  sprags  for  this  purpose. 
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not  a  space  of  two  and  one-half  feet  between  the  cars 
and  the  rib,  and  that  defendant  did  not  cut  places  of 
refuge  in  said  wall  of  said  entry  at  least  two  and  one- 
half  feet  deep,  four  feet  wide  and  five  feet  high,  not 
less  than  twenty  yards  apart,  as  required  by  the  stat- 
ute, and  defendant  violated  the  statute  regarding  these 
requirements  wilfully.  The  evidence  discloses  that 
rooms  had  been  cut  upon  one  side  of  the  entry  but 
that  as  soon  as  these  rooms  ceased  to  be  worked  the 
entrance  to  these  rooms  was  closed  by  bricking  up  the 
opening,  and  that  when  this  was  done  no  places  were 
cut  in  the  wall  of  the  entry  and  no  place  of  refuge  left 
where  employes  might  go  to  escape  the  passage  of  the 
cars;  on  the  other  side  of  the  entry  there  had  been 
no  rooms  or  places  of  refuge  cut.  There  is  also  evi- 
dence tending  to  show  that  this  second  right  entry  was 
so  narrow  that  at  certain  portions  thereof  the  cars 
struck  the  rib,  at  other  places  the  distance  between  the 
rib  and  the  car  did  not  exceed  one  foot,  that  the  entry 
was  so  narrow  that  plaintiff  could  not  have  dismounted 
from  the  car  while  the  same  was  going  at  a  high  rate 
of  speed,  and  if  he  had  dismounted  there  was  no  place 
wherein  he  might  have  taken  refuge. 

In  the  petition  for  rehearing  it  is  strenuously  in- 
sisted by  appellant  that  the  holding  of  the  court  in  this 
respect  was  erroneous,  and  that  there  is  no  evidence 
upon  which  to  sustain  a  judgment  upon  the  fourth 
count,  and  in  support  of  this  contention  singles  out 
portions  of  the  record  wherein  the  evidence  of  its  wit- 
nesses was  contrary  to  and  conflicting  with  that  of  the 
plaintiff 's  witnesses,  that  upon  cross  examination  of 
plaintiff's  witnesses  some  of  them  made  statements 
which  it  is  contended  were  inconsistent  with  the  state- 
ments made  upon  direct  examination,  and  that  this 
court  should  adopt  the  statements  made  upon  cross 
examination  and  find  in  accordance  therewith. 

The  evidence  in  this  record  is  conflicting  upon  the 
question  as  to  whether  or  not  places  of  refuge  were 
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the  injury,  then  in  law  the  plaintiflf  could  not  recover, 
and  as  to  the  charge  of  failing  to  furnish  places  of 
refuge  yon  will  find  the  defendant  not  guilty. ' ' 

It  submitted  this  question  to  the  jury  upon  the  evi- 
dence, and  it  cannot  now  say  that  there  was  no  evi- 
dence upon  that  question. 

We  find  no  error  in  the  record  upon  the  question  of 
the  admission  and  rejection  of  evidence  by  the  trial 
court,  or  any  prejudicial  errors  in  the  giving  or  re- 
fusing of  instructions;  while  there  are  some  inaccu- 
racies in  both  admission  of  evidence  and  the  giving  of 
instructions,  they  are  not  such  as  would  be  prejudicial 
to  the  defendant  or  such  as  would  require  a  reversal 
of  this  judgment. 

The  judgment  is  affirmed. 


Delia  O'Connor  Griffith,  Appellee,  v.  Samantha  J. 

Prather,  et  al.,  Appellants. 

1.  Partition — solicitor's  fees.  Solicitor's  fees  should  not  be 
taxed  as  costs  In  a  partition  proceeding  where  the  rights  of  the 
complainants  and  defendants  are  not  properly  set  forth  in  the  bill 
of  complaint  and  when  the  complainant  had  Joined  herself  as  ad- 
ministrator of  her  husband's  estate  claiming  a  right  to  have  the 
entire  premises  sold,  thus  necessitating  the  hiring  of  counsel  by  the 
defendants  to  protect  their  interests,  and  where  it  further  appears 
that  the  proceedings  were  not  amicable. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded  with  directions. 
Opinion  filed  April  11,  1912. 

Hamh^ton  &  Catron,  for  appellants. 
Timothy  McGkath,  for  appellee. 
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1896,  made  by  Fannie  Griffith  Hunter  to  Clifton  J. 
Griffith,  Lillie  Griffith  Fawcett  and  Josephine  B.  Grif- 
fith, this  deed  was  in  form  a  warranty  deed,  and  while 
purporting  to  convey  all  interest  of  Fannie  Griffith 
Hunter  at  that  time  in  the  estate  of  James  L.  Griffith, 
was  given  to  secure  a  debt  owing  by  Fannie  Griffith 
Hunter  to  the  grantees. 

This  indebtedness  was  afterwards  paid,  and  there- 
upon Fannie  Griffith  Hunter  was  entitled  to  a  release 
of  this  conveyance.  Prior  to  the  time  of  the  filing  of 
this  bill,  complainant's  solicitor  was  advised  of  the 
circumstances,  conditions  and  purpose  of  this  convey- 
ance, that  it  was  intended  as  a  mortgage,  and  that  the 
indebtedness  had  been  paid  and  that  deeds  had  been 
made  by  Lillie  Griffith  Fawcett  and  Clifton  J.  Griffith 
attempting  to  release  the  indebtedness  and  reinvest 
Fannie  Griffith  Hunter  with  the  interest  she  had  so 
conveyed,  Josephine  B.  Griffith  having  died  intestate, 
but  that  an  error  had  been  made  in  these  deeds  and 
they  did  not  reinvest  her  with  her  proper  interest  in 
the  estate.  Complainant's  solicitor,  although  informed 
of  these  circumstances,  did  not  mention  them  in  the 
bill  or  seek  a  proper  adjustment  thereof. 

The  bill  set  forth  that  complainant,  Delia  O'Connor 
Griffith,  was  the  owner  of  and  entitled  to  receive  as 
her  share  in  the  estate  one  hundred  thirty-three  seven 
hundred  twentieths  (133/720)  in  fee,  and  a  dower  in- 
terest in  one  hundred  thirty-three  seven  hundred 
twentieths  (133/720) ;  that  Fannie  Griffith  Hunter  was 
seized  in  fee  of  fifty-nine  one  hundred  ninety-seconds 
(59/192),  of  which  one  hundred  thirty-two  seven  hun- 
dred fifty-seconds  (132/752)  was  subject  to  the  dower 
interest  of  complainant. 

The  decree  does  not  find  the  interests  of  the  parties 
as  set  forth  in  the  bill,  but  finds  that  complainant,  in- 
stead fif  having  dower  in  one  hundred  thirty-three 
seven  hundred  twentieths  (133/720)  is  entitled  to 
dower  in  one  hundred  thirty-three  three  hundred  sixti- 
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only  through  the  advice  of  their  counsel  that  defend- 
ants were  informed  that  they  could  prevent  a  sale  of 
their  interests  in  the  premises  and  have  their  interests 
set  off  to  them  jointly,  and  after  ascertaining  that  this 
could  be  done,  a  written  agreement  was  entered  into 
by  them  requesting  that  their  interest  be  not  divided 
but  be  set  off  to  them  jointly;  and  their  request  was 
granted  in  the  decree. 

After  the  decree  of  partition  had  been  entered,  on 
motion  of  complainant's  solicitor,  the  cause  was  re- 
ferred to  the  Master  in  Chancery  for  the  purpose  of 
taking  evidence  concerning  the  question  of  a  solicitor's 
fee ;  the  Master  reported  to  the  court  that  complainant 
was  entitled  to  a  solicitor's  fee  and  found  that  one 
thousand  dollars  would  be  a  reasonable  fee  for  the 
services  performed.  Objections  were  filed  to  this  find- 
ing of  the  Master  and  urged  in  the  court  as  exceptions 
to  his  report.  They  were  overruled  and  complainant 's 
solicitor 's  fee  fixed  at  one  thousand  dollars.  The  Mas- 
ter also  found  that  the  rights  and  interests  of  the  com- 
plainant and  defendants  were  properly  set  forth  in  the 
bill  of  complaint ;  this  finding  is  contrary  to  the  decree 
of  partition  rendered  by  the  Chancellor,  and  the  excep- 
tions to  this  finding  should  have  been  sustained. 

While  the  Supreme  Court  hold  in  StoUard  v.  Nycum, 
240  111.  472,  that  where  the  rights  and  interests  of  the 
parties  are  properly  set  forth  in  the  bill  of  complaint, 
and  defendants  are  not  required  or  compelled  to  em- 
ploy counsel  and  file  an  answer  to  protect  their  inter- 
ests, and  the  proceedings  are  amicable,  so  that  the 
rights  of  all  parties  will  be  taken  care  of  without  the 
employment  of  counsel  to  protect  their  interests,  com- 
plainant is  entitled  to  have  a  solicitor's  fee  fixed  to  be 
taxed  as  costs  to  be  paid  by  the  parties  in  proportion 
to  their  interests  in  the  estate,  it  has  also  held  in 
McMullen  v.  Reynolds,  209  111.  504,  that  where  the  pro- 
ceedings are  not  amicable,  the  rights  of  the  parties  not 
properly  set  forth  in  the  bill  of  complaint  and  defend- 
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H.  Bailee^  Plaintiff  in  Error,  t.  Charles  Werner  and 
Fred  W.  Long,  Defendants  in  Error. 

1.  Payment — recovery  1)ack.  A.  person  entering  into  a  recog- 
nizance for  the  appearance  of  certain  defendants  may  recover  back 
money  paid  by  him  to  a  sheriff  for  the  return  of  such  defendants 
from  another  state  where  such  sheriff  returned  the  defendants  by 
virtue  of  a  requisition  obtained  from  the  governor  and  received  the 
compensation  therefor  allowed  by  law,  it  appearing  that  the  whole 
transaction  was  a  fraudulent  scheme  to  procure  double  compen- 
sation. 

2.  Bail — arrest  by  surety.  A  person  entering  into  a  recogni- 
zance for  the  appearance  of  certain  defendants  has  power  to  arrest 
and  return  such  parties  wherever  they  may  be  found  even  though 
they  be  in  another  state. 

3.  Bail — arrest  in  foreign  state.  Where  a  sheriff  has  a  certified 
copy  of  a  recognizance  for  the  appearance  of  certain  defendants, 
no  requisition  is  necessary  for  the  arrest  and  return  of  such  de- 
fendants who  have  gone  to  another  state. 

4.  Bail — authority  to  arrest.  A  person  who  has  entered  into  a 
recognizance  for  the  appearance  of  certain  defendants  may  author- 
ize any  person  to  arrest  and  return  such  defendants  who  have  gone 
to  another  state  on  furnishing  a  certified  copy  of  such  recognizance 
together  with  the  authority  to  act  in  that  capacity. 

Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  James 
A.  Creighton,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1911.  Reversed  and  remanded.  Opinion  filed  April  11, 
1912. 

S.  H.  Cummins,  for  plaintiflf  in  error. 

A.  M.  Fitzgerald,  for  defendant  in  error;  Gillespib 
&  Fitzgerald,  of  counsel. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Plaintiflf  in  error  brings  this  action  against  Charles 
Werner,  sheriff  of  Sangamon  County,  and  one  Fred 
W.  Long,  his  deputy,  to  recover  money  which  it  is 
claimed  the  sheriff  has  illegally  collected,  as  such  sher- 
iff, from  the  plaintiff.    The  declaration  consists  of  the 
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the  necessary  expense  for  returning  these  parties  to 
Sangamon  County  and  placing  them  in  jail  would  be 
one  hundred  and  fifty  dollars,  that  if  plaintiff  would 
furnish  the  sheriff  with  this  amount  he  would  send  to 
Huntington  and  bring  back  the  men  and  save  plaintiff 
any  further  loss  by  reason  of  his  having  become 
security  for  Geiss  and  Holford.  Plaintiff  replied  that 
he  did  not  think  the  parties  were  intending  to  go  away, 
he  had  confidence  in  them,  and  did  not  care  to  expend 
one  hundred  and  fifty  dollars  to  bring  them  back,  that 
he  did  not  have  the  money  for  that  purpose,  that  the 
case  against  the  parties  had  not  yet  been  set  for  trial 
and  he  believed  when  it  was  they  would  return,  and 
declined  to  furnish  the  one  hundred  and  fifty  dollars. 
Long  informed  plaintiff  that  if  the  money  was  not 
furnished  he  would  see  that  the  case  was  set  down  for 
trial.  Defendant  Long  and  plaintiff  had  a  subsequent 
conversation  in  which  Long  repeated,  in  substance,  his 
conversation  previously  had.  Plaintiff  finally  yielded 
and  furnished  the  sheriff  of  Sangamon  County, 
through  Long,  with  one  hundred  and  fifty  dollars  for 
the  purpose  of  paying  the  expense  of  returning  these 
parties  to  Springfield.  After  securing  one  hundred 
and  fifty  dollars  from  the  plaintiff,  defendants  without 
the  knowledge  of  plaintiff  secured  from  the  governor 
of  Illinois  a  requisition  upon  the  governor  of  Indiana, 
requesting  the  return  of  these  parties  as  fugitives  from 
justice. 

Paragraphs  305-308,  Ch.  38,  Hurd's  Revised  Stat- 
utes, 1909,  provided  how  and  in  what  manner  persons 
who  are  under  bonds  for  their  appearance  in  court 
may  be  apprehended  in  this  state  and  surrendered  to 
the  proper  authorities,  but  until  the  parties  entering 
into  such  security  had  forfeited  their  recognizance 
they  were  entitled  to  retain  their  liberty,  unless  sooner 
surrendered  by  their  principal. 

Sections  9,  10  and  11,  Ch.  60,  Hurd's  Revised  Stat- 
utes,  1909,  provided  the  method  and  maimer  by  which 
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If  the  defendants  acted  as  officers  of  the  law  or  as 
agent  of  the  State  of  Illinois,  under  and  by  virtue  of 
the  authority  of  the  requisition  obtained  from  the  gov- 
ernor of  the  State  of  Illinois  in  the  return  of  these 
parties  to  Sangamon  County,  they  were  entitled  to 
receive  the  compensation  allowed  by  law  therefor,  and 
having  collected  that  compensation  from  the  State  of 
Illinois  they  are  estopped  to  deny  that  they  acted  in 
that  capacity  and  having  received  the  compensation 
allowed  by  law  for  such  service,  they  will  not  be  per- 
mitted to  collect  extra  compensation  therefor  from  pri- 
vate parties.    Hogan  v.  Stophlet,  179  111.  150. 

We  are  compelled,  from  this  record,  to  arrive  at  the 
conclusion  that  the  defendants  entered  into  an  unlaw- 
ful and  fraudulent  scheme  to  secure  from  the  plaintiff 
one  hundred  and  fifty  dollars  paid  to  them  by  him,  and 
that  the  payment  was  not  made  voluntarily  by  plaintiff 
but  was  paid  to  defendants  as  a  fee  colore  offici,  and 
that  plaintiff  is  entitled  to  recover  the  money  so  paid 
to  defendants. 

The  defense  was  made  in  the  court  below  and  the 
court  directed  a  verdict  on  the  theory  that  defendants 
acted  as  officers  of  the  law  and  were  entitled  to  the 
fees  allowed  by  statute,  and  that  plaintiff  in  error  was 
liable  therefor,  but  in  this  court  the  defense  is  shifted 
to  the  theory  that  defendants  were  acting  as  the  agent 
of  plaintiff  in  error,  but,  on  this  record,  the  judgment 
cannot  be  sustained  on  either  theory. 

The  trial  court  erred  in  directing  a  judgment  against 
the  defendants  for  thirty  dollars  and  eighty  cents,  and 
the  judgment  of  that  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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twenty-eighth  day  of  November,  1910.  To  the  origi- 
nal bill  as  filed  defendants  filed  their  answer  on 
November  23, 1910,  five  days  before  the  terms  of  court 
convened.  On  November  28,  1910,  complainant  was 
given  leave  and  amended  the  original  bill  of  complaint, 
by  which  amendment  the  error  in  the  original  bill 
regarding  the  eighty-acre  tract  was  corrected.  On 
hearing,  a  decree  was  entered  in  accordance  with  the 
prayer  of  the  original  bill  as  amended. 

By  a  rule  of  the  court  regarding  answers  in  chan- 
eery,  it  was  provided  that  no  answer  was  required  to 
be  filed  until  the  morning  of  the  second  day  of  the 
term,  which  was  November  29;  on  the  morning  of 
November  29  the  court  entered  an  order  extending  the 
time  for  filing  answers  in  chancery  until  the  second 
Thursday  of  the  term. 

Complainant's  evidence  shows  that  at  the  time  of 
amending  his  original  bill  he  did  not  know  that  an 
answer  had  been  filed,  that  he  did  not  obtain  any  in- 
formation of  the  error  contained  in  the  original  bill 
from  the  answer.  Defendants  insist  that  the  answer 
having  been  filed,  complainant  was  bound  to  take  notice 
thereof,  and  that  the  answer  having  disclosed  the 
error,  he  cannot  be  permitted  to  say  that  he  did  not 
derive  his  information  therefrom,  and  that  defendants 
were  required  to  employ  counsel  for  the  purpose  of 
protecting  their  interest  in  this  estate,  and  that  by 
reason  thereof  complainant  is  not  entitled  to  have  a 
solicitor's  fee  taxed  as  costs. 

Sec.  16,  Ch.  22,  Hurd's  Revised  Statutes,  1909,  con- 
cerning chancery  practice,  •  provides  that  an  answer 
shall  be  due  on  the  return  day  of  the  summons,  or 
within  such  further  time  as  may  be  granted  by  the 
court.  Complainant,  therefore,  was  not  bound  to  know 
that  an  answer  had  been  filed  before  the  morning  of 
the  second  day  of  the  term,  which  was  November  29, 
and  cannot,  as  a  question  of  law,  be  held  to  be  bound 
by  notice  that  an  answer  was  filed  five  days  before  the 
first  day  of  court. 
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the  original  bill  had  been  amended  properly  setting 
forth  the  property  of  the  deceased  and  the  rights  and 
interests  of  all  parties  therein,  the  rights  of  the  defend- 
ants would  have  been  properly  taken  care  of  and  pro- 
tected by  the  court  on  the  allegations  in  the  bill,  even 
if  defendants  had  been  defaulted,  and  where  such  con- 
ditions are  shown  complainant  is  entitled  to  have  a 
solicitor's  fee  taxed  as  costs.  Habberton  v.  Habber- 
ton,  156  IlL  444-47 ;  Stollard  v.  Nycum,  240  111.  472. 

From  a  careful  examination  of  this  record  and  the 
questions  involved,  we  are  satisfied  that  no  substantial 
defense  was  made  or  interposed  by  any  of  the  defend- 
ants, that  complainant  was  entitled  to  have  a  solici- 
tor's fee  taxed  as  costs,  and  that  the  court  erred  in 
denying  the  motion  of  complainant  to  tax  a  reason- 
able solicitor's  fee.  No  other  question  than  that  of 
solicitor's  fee  being  raised  upon  this  record,  the  decree 
of  the  Circuit  Court  will  in  that  regard  be  reversed  and 
the  cause  remanded  to  the  Circuit  Court  with  direc- 
tions to  the  Chancellor  to  order  a  reasonable  solicitor's 
fee  for  complainant  to  be  taxed  as  costs  to  be  paid  by 
the  owners  of  fee  in  proportion  to  their  interests  in 
the  premises. 
Decree  reversed  in  part  and  remanded  with  directions. 


Cleveland  Grain  Company,  Defendant  in  Error,  v.  F. 

A.  Tant,  PlaintiflT  in  Error. 

1.  Grain  inspection — when  shipper  is  l>ound  therehy.  Where 
a  person  ships  grain  to  a  dealer  with  full  knowledge  of  the  condi- 
tions, method  and  manner  of  inspection  in  vogue  at  that  place,  he 
is  bound  by  the  grade  placed  on  such  grain  In  the  absence  of  fraud 
or  im  fairness. 

2.  Brokers — purchase  of  sMpper's  grain  merely  voidable.  Where 
a  grain  broker  purchases  the  shipper's  grain  on  his  own  account, 
such  sale  is  not  void  but  merely  voidable. 
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held  to  have  accepted  and  been  bound  by  the  condi- 
tions regarding  the  inspection  of  grain  that  existed 
there.  It  is  contended  by  plaintiff  in  error  that  the 
five  cars  of  oats  shipped  were  of  the  grade  known  as 
No.  3  white  oats,  but  on  inspection  at  Cleveland  four 
cars  graded  as  No.  4  and  one  as  No.  3. 

The  evidence  discloses  that  between  May  21  and 
May  25,  1909,  white  oats  of  the  grade  known  as  No.  3, 
could  have  been  sold  at  Cleveland  so  as  to  net  fifty 
cents,  but  there  is  no  evidence  in  the  record  that  oats 
of  the  kind  shipped  by  plaintiff  in  error  could,  at  any 
time  after  having  been  received  by  defendant  in  error, 
have  been  sold  in  the  Cleveland  market  at  a  price  that 
would  have  netted  fifty  cents  per  bushel.  Numerous 
telegrams  and  communications  passed  between  the  par- 
ties relative  to  the  condition  of  the  market  at  Cleve- 
land while  the  oats  were  being  held  in  storage  by 
defendant  in  error  awaiting  the  market  and  instruc- 
tions from  plaintiff  in  error.  On  July  28, 1909,  at  9 :25 
A.  M.,  defendant  in  error  received  from  plaintiff  in 
error  this  telegram,  from  Hoopeston,  Illinois:  **Do 
not  hold  oats  any  longer  on  my  account. ' '  On  that  day 
plaintiff  in  error  was  notified  that  the  oats  were  sold 
at  forty-six  and  a  half  cents.  Plaintiff  in  error  insists 
that  this  telegram  was  not  sent  until  after  defendants 
had  sold  the  oats,  but  the  record  discloses  that  the 
oats  were  not  sold  by  defendant  in  error  until  after 
the  receipt  of  the  telegram ;  that  on  receipt  of  this  tele- 
gram defendant  in  error  closed  out  the  oats  and  closed 
its  account  with  plaintiff  in  error  by  purchasing  the 
oats  at  the  market  price  in  Cleveland,  and  reported  to 
plaintiff  in  error  that  the  oats  had  been  sold  at  forty- 
six  and  a  half  cents  per  bushel.  The  amount  received 
therefrom  was  not  sufficient  to  balance  the  account  be- 
tween plaintiff  in  error  and  defendant  in  error,  after 
deducting  the  amounts  which  defendant  in  error  had 
permitted  plaintiff  in  error  to  draw  on  the  shipment. 

Defendant  in  error  brings  this  action  to  recover  the 
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the  sale  but  makes  his  defense  upon  the  ground  that 
the  defendant  in  error  had  no  right  to  make  the  sale 
except  upon  following  his  previous  instructions,  and 
upon  the  further  ground  that  if  defendant  in  error 
had  followed  the  instructions  given  it  by  plaintiff  in 
error,  plaintiff  in  error  would  not  have  sustained  any 
loss.  As  has  been  previously  stated,  the  telegram  of 
July  28  revoked  all  former  directions  regarding  the 
sale  of  these  oats,  and  upon  the  contention  that  the 
oats  might  have  been  sold,  if  the  instructions  of  plain- 
tiff in  error  had  been  followed,  so  as  to  prevent  any 
loss  to  him,  the  burden  was  upon  him  to  establish  this 
contention  by  the  evidence,  and  there  being  no  evidence 
in  the  record  that  defendant  in  error  could  have  sold 
the  oats  at  a  price  designated  by  plaintiff  in  error  in 
his  instructions,  at  any  time  prior  to  the  sending  of 
the  message  of  July  28,  and  having  failed  to  show  by 
any  evidence  that  the  price  paid  by  defendant  in  error 
for  the  oats  on  July  28,  was  not  the  fair,  cash,  market 
value  of  these  oats  on  that  day,  plaintiff  in  error  has 
failed  to  show  that  he  was  damaged  in  any  way  by 
reason  of  the  disposing  of  these  oats  by  defendant  in 
error  on  the  28th  of  July,  as  the  record  shows  they  did, 
and  the  record  being  silent  as  to  any  evidence  which 
would  establish  any  damages  or  injury  to  the  plaintiff 
in  error  by  the  action  of  the  defendant  in  error,  the 
jury  were  warranted  in  returning  the  verdict  they  did, 
and  the  court  did  not  err  in  rendering  judgment 
thereon. 

We  do  not  find  any  substantial  error  in  the  rulings 
of  the  court  upon  the  admission  or  rejection  of  evi- 
dence, neither  do  we  find  any  prejudicial  error  in  the 
giving  or  refusing  of  instructions ;  and  the  cause  hav- 
ing been  fairly  and  justly  presented  to  the  jury  and 
determined  by  it,  the  judgment  is  aflSrmed. 

Affirmed. 
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Edward  C.  Knotts,  for  appellee ;  Peebles  &  Peebles, 
of  counsel. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  plaintiff,  appellee, 
against  defendant  to  recover  for  injuries  alleged  to 
have  been  received  by  plaintiff  by  reason  of  coming  in 
contact  with  a  telephone  wire  which  had  fallen  across 
a  trolley  wire  owned  by  defendant,  upon  which  a  highly 
dangerous  current  of  electricity  was  conducted  in  the 
operation  of  its  electric  cars.  Plaintiff  recovered  a 
judgment  against  defendant  for  thirty-five  hundred 
dollars,  from  which  it  prosecutes  this  appeal. 

The  declaration  contains  but  one  count  which,  after 
a  general  averment  of  the  owning  and  operation  by 
defendant  of  the  electric  railway,  together  with  the 
trolley  wire,  avers : 

**That  on  October  18,  1908,  defendant  carelessly  and 
negligently  suffered  and  permitted  a  certain  other 
broken,  loose  and  unfastened  wire  to  be  and  remain 
upon  and  against  its  said  trolley  wire  so  charged  with 
and  carrying  a  great  and  dangerous  voltage  of  elec- 
tricity as  aforesaid,  which  said  broken,  loose  and  un- 
fastened wire  extended  from  said  trolley  wire  over 
and  upon  plaintiff's  premises,  and  by  reason  of  its 
being  upon  and  against  said  trolley  wire  as  aforesaid 
became  and  was  then  and  there  charged  with  a  great 
and  dangerous  current  of  electricity  which  defendant 
well  knew  or  by  the  exercise  of  due  and  proper  care 
should  have  known,  and  on  the  day  aforesaid,  while 
passing  over  and  upon  his  premises,  in  the  exercise  of 
due  care  and  caution  for  his  own  safety,  he  then  and 
there  came  to,  upon  and  against  said  broken,  loose  and 
unfastened  wire  so  charged  with  an  electric  current, 
whereby  he  then  and  there  received  and  sustained  a 
great  and  dangerous  electric  shock  and  was  also  then 
and  there  seriously  and  painfully  burned,  in  conse- 
quence whereof  he  became  sick,  sore,  etc. ' ' 
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verdict;  if  it  is  not  so  sufficient,  then  the  judgment 
must  be  reversed. 

While  it  is  the  rule  that  a  declaration  must  be  con- 
strued most  strongly  against  the  pleader  before  ver- 
dict, after  verdict  the  contrary  rule  must  be  applied 
and  the  declaration  held  to  be  sufficient  as  to  all  intend- 
ments that  can  properly  be  given  it  from  the  averments 
made. 

In  McAndrews  v.  C,  L.  S.  &  E.  Ry.  Co.,  222  111.  232, 
the  rule  is  clearly  stated  that  a  declaration  in  order  to 
be  sufficient  to  sustain  a  judgment  after  verdict  must 
aver  (1)  the  existence  of  a  duty  on  the  part  of  defend- 
ant to  protect  plaintiff  from  the  injury  of  which  he 
complains,  (2)  the  failure  of  defendant  to  perform  that 
duty,  (3)  the  injury  to  the  plaintiff  resulting  from 
such  failure;  and  that  when  these  three  elements  con- 
cur they  unitedly  constitute  a  cause  of  action,  but  in 
the  absence  of  any  one  of  these  elements,  either  in  the 
declaration  or  the  proof,  the  declaration  will  be  insuf- 
ficient to  sustain  a  judgment,  that  it  is  not  sufficient 
that  the  declaration  allege  a  duty  as  a  conclusion,  but 
the  declaration  must  state  facts  from  which  the  law 
will  raise  the  duty.  This  rule  is  also  found  in  Devaney 
V.  Otis  Elevator  Co.,  251  HI.  28;  Mackey  v.  Northern 
Milling  Co.,  210  HI.  115 ;  in  Ayers  v.  City  of  Chicago, 
111  111.  406;  in  Schueler  v.  Mueller,  193  HI.  402;  and  in 
O'Donnell  v.  Kavanagh,  158  111.  App.  599. 

The  declaration  in  this  case  merely  avers  that  de- 
fendant owned  an  electric  railway,  a  trolley  wire 
through  which  a  current  of  electricity  .for  the  operation 
of  its  cars  was  carried,  together  with  the  fact  that  a 
telephone  wire  belonging  to  the  Girard  Telephone  Com- 
pany came  in  contact  therewith,  and  that  by  reason 
thereof  the  current  of  electricity  was  conducted  to  the 
telephone  wire  and  that  plaintiff  came  in  contact  with 
the  telephone  wire  whereby  he  received  an  injury;  it 
does  not  allege  how  or  in  what  manner  or  when  the 
telephone  wire  came  in  contact  with  the  trolley  wire, 
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plaintift'.  Where  an  instruction  directs  a  verdict  and 
refers  the  jury  to  the  declaration,  as  is  done  by  this 
instruction,  to  determine  the  proof  necessary  to  be 
made  by  plaintiff,  it  is  necessary  that  the  declaration 
shall  contain  all  of  the  averments  necessary  to  entitle 
plaintiff  to  recover.  By  reason  of  the  omission  of  the 
declaration  to  set  forth  the  necessary  averments  as 
hereinbefore  stated,  this  instruction  is  clearly  bad  and 
should  not  have  been  given  to  the  jury. 

For  the  reasons  herein  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Emily  Y.  Seymour,  Appellant,  y.  The  Mutual  Pro- 
tective League,  Appellee. 

1.  Fratebnai.  benefit  societies — construction  of  rules.  Clauses 
in  the  rules  of  a  fraternal  benefit  society  which  proride  that  cer- 
tificates in  force  two  years  shall  be  incontestable  except  for  fraud, 
violation  of  the  constitution  and  laws  or  failure  to  pay  assess- 
ments, and  also  that  benefits  of  a  member  who  commits  suicide  will 
not  be  paid  except  in  certain  cases,  are  contradictory  and  should  be 
construed  most  favorably  to  the  insured  permitting  the  incontesta- 
ble clause  to  prevail. 

2.  Fratebnai.  benefit  societies — constitution.  The  constitution 
of  a  fraternal  benefit  society  merely  has  the  force  of  a  by-law  and 
does  not  take  away  the  power  to  adopt  such  other  by-laws  as  the 
charter  permits. 

3.  Fbatebnal  benefit  societies — rules  regar^no  payment  of 
benefits,  A  beneficiary,  on  suicide  of  the  insured,  has  no  claim  ex- 
cept for  the  amount  paid  to  the  fund  by  insured  where  the  certifi- 
cate provides  that  the  member  shall  comply  with  the  laws  in  force 
or  that  may  be  in  force  thereafter,  and  thereafter  a  clause  provid- 
ing that  certificates  shall  be  incontestable  after  two  years,  except 
for  certain  causes,  is  duly  repealed  and  a  clause  is  left  in  force 
which  provides  that  only  the  amount  paid  to  the  fund  shall  be 
paid  in  case  of  suicide  except  in  certain  cases. 

Action  on  a  benefit  certificate.  Appeal  from  the  Circuit  Court 
of  Montgomery  county;    the  Hon.  A.  M.  Rose,  Judge,  presiding. 
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accepted  the  same,  paid  dues  thereon  at  a  greater  rate 
than  under  the  first  certificate,  and  that  said  new  cer- 
tificate provided  that  in  the  event  of  suicide  the  same 
should  be  null  and  void,  and  that  said  incontestible 
clause  is  not  now  a  part  of  the  laws  of  defendant  and 
prays  judgment,  etc.,  except  as  to  the  sum  of  $19.85, 
tendered. 

A  demurrer  was  filed  to  the  rejoinder,  which  does 
not  appear  to  have  been  passed  upon,  nor  was  issue 
joined  on  the  rejoinder.  The  case  was  thereafter  tried 
by  the  court  upon  a  stipulation  of  facts.  The  con- 
trolling facts  in  the  stipulation  are : 

(1)  That  the  defendant  is  a  fraternal  beneficiary 
society  organized  under  the  laws  of  Illinois ;  that  it  has 
a  Supreme  Council  and  subordinate  councils  and  that 
it  has  a  constitution,  laws  and  by-laws,  which  are  en- 
acted by  the  Supreme  Council. 

(2)  That  on  September  17,  1897,  the  defendant  is- 
sued  the  certificate  set  forth  in  the  declaration. 

(3)  That  Edgar  B.  Seymour  on  May  1,  1905,  sur- 
rendered the  original  certificate  for  the  purpose  of 
changing  the  beneficiaries. 

(4)  That  Seymour  accepted  the  first  certificate  and 
agreed  to  all  the  conditions  therein. 

(5)  That  he  expressly  agreed  to  obey  the  constitu- 
tion, laws,  and  regulations  then  in  force,  or  that  may 
be  in  force  thereafter. 

(6)  That  at  the  time  he  became  a  member  the  laws, 
rules  and  regulations  of  the  defendant  provided : 

Section  200.  When  certificates  of  membership  shall 
be  in  force  for  two  years,  they  shall  be  incontestible 
for  any  cause,  except  fraud,  violation  of  the  constitu- 
tion and  laws  of  this  order,  or  a  failure  to  pay  the 
assessments. 

Section  202.  This  order  will  not  pay  the  benefits  of 
a  member  who  commits  suicide,  whether  sane  or  in- 
sane, except  it  be  committed  in  delirium  resulting  from 
illness,  or  while  the  member  is  under  treatment  for 


118  Appellate  Coubts  of  Illinois. 

Sejmaour  v.  The  Mutual  Protective  League,  171  111.  App.  114. 

the  propositions  presented  by  plaintiff  and  held  those 
to  be  the  law,  that  were  presented  by  the  defendant, 
namely,  that  the  society  had  power  to  and  did  on  Feb- 
ruary 25,  1905,  repeal  Section  200  of  its  by-laws — the 
incontestible  clauses — and  that  if  the  repeal  of  said 
clause  was  prior  to  the  death  of  Seymour,  then  the 
plaintiff  is  boimd  thereby.  The  court  found  for  the 
defendant  and  rendered  judgment  on  the  tender  for 
plaintiff  for  $26.90.    The  plaintiff  again  appeals. 

At  the  time  the  original  certificate  was  issued  to 
Edgar  B.  Seymour,  section  200  of  the  laws  of  appel- 
lee provided  that  its  certificates  were  incontestible 
after  two  years.  The  certificate  was  issued  and  ac- 
cepted and  **made  a  liability  upon  the  order  to  the 
persons  named  within  the  express  conditions  that  the 
insured  shall  comply  with  the  constitution,  laws,  rules 
and  regulations  and  the  by-laws  of  the  council  in  force, 
or  that  may  be  in  force  hereafter."  The  by-laws  at 
that  time  contained  section  202,  that  the  society  would 
not  pay  the  benefits  of  a  member  who  commits  sui- 
cide whether  sane  or  insane,  except  it  be  committed  in 
delirium  resulting  from  illness  or  while  under  treat- 
ment for  insanity  or  after  an  adjudication  of  insanity. 
Sections  200  and  202  are  contradictory.  If  they  had 
both  been  in  force  at  the  time  of  the  death,  they  would 
be  given  the  construction  most  favorable  to  the  insured 
and  the  incontestible  clause  would  control. 

The  ** Constitution"  of  a  benefit  society  has  the 
force  of  a  by-law  only,  and  cannot  take  away  the  in- 
herent power  to  adopt  such  other  by-laws  as  the  char- 
ter permits.  (Supreme  Lodge  K.  of  P.  v.  Kutscher, 
179  111.  341.)  *'A  member  of  a  benefit  society,  who 
agrees  to  abide  by  and  be  governed  by  subsequently 
adopted  by-laws,  is  bound  by  them  unless  they  are 
unreasonable."  **A  party  cannot  claim  the  right  to 
have  a  contract  remain  unaltered  when  the  contract 
itself  provides  that  it  may  be  changed."  (Scow  v. 
Royal  League,  223  111.  32;  Baldwin  v.  Begley,  185  111. 
180.) 
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suicide,  and  that  the  appellee  has  tendered  to  appel- 
lant the  money  paid  in  by  the  assured  to  the  benefit 
fund.    The  beneficiary  under  the  stipulated  facts  has 
no  further  claim  on  the  society. 
The  judgment  is  affirmed. 

Affirmed. 


Ed.  Fineh,  Plaintiff  in  Error,  t.  J.  W.  Helntosh,  De- 
fendant in  Error. 

1.  Contract — to  dig  v>elh  Where  a  contract  to  drill  a  well  haa 
been  written  by  the  person  agreeing  to  perform  the  work,  it  will 
be  construed  most  strongly  against  him  on  the  point  as  to  whether 
or  not  certain  language  amounts  to  a  guaranty  of  the  quality  of 
the  water. 

2.  Ck)NTBAcr — when  not  guaranty  of  quality  of  water.  Where  a 
person  has  written  a  contract  whereby  he  agrees  to  drill  a  well 
which  shall  furnish  a  "good  and  sufficient  supply  of  water/'  the  word 
"good''  does  not  qualify  the  word  "water"  so  as  to  amount  to  a 
guaranty  of  the  quality  of  the  water. 

Action  on  written  contract  Error  to  County  Court  of  McDon- 
ough  county;  the  Hon.  Conrad  Q:  Gumbardt,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Reversed  and  re- 
manded. Opinion  filed  December  13,  1911.  Rehearing  denied  April 
3,  1912. 

Flack  &  Lawyer,  for  plaintiff  in  error. 
Elting  &  Hainlinb,  for  defendant  in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  originally  instituted  before  a  justice 
of  the  peace  by  plaintiff  to  recover  $168.50  from  de- 
fendant. From  the  judgment  of  the  justice  an  appeal 
was  taken  to  the  county  court,  where  the  court  at  the 
close  of  the  evidence  directed  a  verdict  for  the  defend- 
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a  contract  to  dig  or  bore  a  well  there  is  no  implied 
warranty  that,  water  will  be  obtained,  but  only  that 
the  work  will  be  done  in  a  workmanlike  manner. 
Butler  V.  Davis,  119  Wis.  166;  Lemke  v.  Hage,  142 
Wis.  178. 

The  contract  sued  upon  having  been  prepared  and 
written  by  the  defendant,  if  the  language  is  uncertain 
and  the  intention  obscure  and  open  to  construction,  as 
to  whether  the  language  used  constitutes  a  guarantee 
of  the  quality  of  the  water,  it  must  be  construed  most 
strongly  against  him.  Massie  v.  Belford,  68  111.  290; 
Rankin  v.  Rankin,  216  111.  132.  The  solution  of  the 
question  involved  depends  upon  the  grammatical  con- 
struction of  the  words  **good  and  sufficient  supply  of 
water."  Does  the  word  **good"  qualify  the  word 
** supply"  or  the  word  '* water"!  If  it  qualifies  the 
word  '  *  supply, ' '  then  the  direction  of  a  verdict  for  the 
defendant  was  erroneous,  if  it  qualifies  the  word 
** water"  then  the  direction  of  the  verdict  for  the  de- 
fendant was  correct.  The  words  ''good"  and  ''suffi- 
cient" are  adjectives  qualifying  the  word  "supply." 
"Of  water"  is  a  prepositional  phrase  modifying  the 
word  "supply."  The  words  "good  and  sufficient" 
have  no  reference  to  the  quality  of  the  water,  and  there 
is  nothing  in  the  contract  having  any  reference  to  the 
quality.  In  a  contract  to  convey  land  by  a  "good  and 
sufficient  deed"  the  words  good  and  sufficient  relate 
only  to  the  validity  of  the  deed  to  pass  the  title  which 
the  grantor  had  and  do  not  imply  that  the  title  is 
valid  or  free  from  incumbrance,  unless  there  is  some- 
thing in  the  agreement  or  attendant  circumstances  to 
show  that  the  parties  intended  a  good  title  to  pass. 
Tinney  v.  Ashley,  16  Pick.  546;  Bowen  v.  Vickers,  1 
Green's  Chy.  520;  Barrow  v.  Bispam,  6  Halst.  199. 
If  the  defendant  desired  a  particular  quality  of  water 
he  should  have  provided  therefor  in  the  contract.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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legatee  to  give  a  bond  to  the  remainder-man  for  its  payment  at 
her  death. 

7.  Wills — construction  of  Request.  On  a  bequest  of  the  balance 
of  a  testator's  personal  estate  "to  have,  use  and  enjoy  for  and 
during  her  natural  life"  with  a  remainder  over,  the  legatee  is  only 
entitled  to  the  use  of  the  legacy  for  her  life. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the  Hon. 
Habbt  M.  Wagooneb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded  with  directiona  Opin- 
ion filed  March  15, 1912. 

Statement  by  the  Court.  Nancy  A.  Massie,  by  her 
will  probated  in  the  County  Court  of  Hancock 
county,  October  24, 1908,  provided  in  the  seventh  clause 
as  follows :  *  *  Of  the  balance  of  my  personal  estate  I 
give,  devise  and  bequeath  the  one-half  thereof  to  my 
sister,  Mary  Electa  Cort,  to  have,  use  and  enjoy  for 
and  during  her  natural  life  with  remainder  at  her 
death  to  Virgil  C.  Massie  or  her  heirs  at  law.''  The 
ninth  clause  of  the  will  provides :  ' '  For  the  purpose  of 
avoiding  litigation  or  contention  among  the  heirs  and 
legatees  concerning  the  provisions  of  this  will,  I  direct 
that  any  controversy  over  the  meaning  or  effect  of  the 
provisions  of  this  will,  shall  be  settled  and  governed 
by  the  construction  of  my  executrix  hereinafter  named, 
and  her  decision  of  such  matter  shall  be  final/' 

Laura  A.  Massie  was  appointed  executrix  by  the 
will  and  qualified.  On  November  24,  1908,  the  County 
Court  set  December  20, 1909,  as  the  time  for  the  execu- 
trix to  appear  and  make  her  final  report.  On  Decem- 
ber 20,  1909,  she  filed  her  final  report,  giving  in  detail 
the  property  that  came  into  her  hands,  and  showing 
that  all  debts  had  been  paid,  and  the  amount  she  had 
in  her  hands  for  the  several  legatees,  among  which  is 
the  statement  that  there  is  due  Electa  Cort  to  have, 
use  and  enjoy  for  and  during  her  natural  life  with  re- 
mainder at  her  death  to  Virgil  C.  Massie,  or  her  heirs 
at  law  as  directed  under  paragraph  seven  of  the  last 
will  and  testament  of  said  deceased,  the  sum  of 
$1,033.46. 
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court  heard  evidence  in  open  coutt  and  overruled  the 
motion.  Mary  Electa  Cort  appealed  from  the  order 
overruling  her  motion  to  the  Circuit  Court.  On  the 
hearing  in  the  Circuit  Court  the  only  evidence  offered 
on  the  part  of  Mary  Electa  Cort  were  the  original 
records  and  papers  contained  in  the  transcript  which 
it  was  agreed  were  correctly  set  forth.  On  the  part 
of  the  executrix,  Virgil  C.  Massie  testified  that  he  was 
present  in  the  County  Court,  and  insisted  that  the 
County  Court  protect  his  interest  in  the  legacy.  The 
executrix  also  offered  in  evidence  her  notice  of  final 
settlement,  with  an  affidavit  that  the  same  had  been 
posted  at  certain  public  places  and  a  copy  mailed  to 
each  of  the  heirs  and  legatees,  Mary  Electa  Cort  be- 
ing named  among  them,  but  there  was  no  order  offered 
in  evidence  showing  that  the  County  Court  had 
directed  what  notice  should  be  given. 

The  Circuit  Court  entered  an  order  finding  that  on 
December  20,  1909,  the  County  Court  was  without  ju- 
risdiction of  the  person  of  Mary  Electa  Cort,  the  ap- 
pellee, and  that  the  court  erred  in  overruling  the  mo- 
tion to  vacate  the  paragraph  of  the  order  relating  to 
the  giving  of  a  bond,  that  the  court  should  have  va- 
cated that  paragraph  and  ''said  motion  is  now  here 
sustained  by  this  court  and  the  order  of  the  said 
County  Court  overruling  the  said  motion  is  now  here 
in  this  court  set  aside  and  reversed.  It  is  therefore, 
considered,  ordered,  adjudged  and  decreed  that  the 
said  last  paragraph  of  the  said  order  be  vacated,  an- 
nulled, set  aside  and  for  naught  held  and  the  same  is 
so  vacated  accordingly.''  This  appeal  is  prosecuted 
from  the  order  of  the  Circuit  Court. 

S.  P.  Lemmon  and  O'Habra,  O'Habra,  Wood  & 
Walker,  for  appellant. 

W.  B.  Sheets  and  Scofield  &  Califf,  for  appellee. 
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consider  the  question  as  to  whether  the  County  Court 
being  a  court  of  general  jurisdiction  in  the  matter  of 
estates,  the  presumption  will  prevail  that  it  had  ju- 
risdiction over  the  person  of  Mary  Electa  Cort,  for 
the  reason  that  she  subsequently  entered  her  appear- 
ance. By  making  the  motion  to  vacate  so  much  of  the 
order  as  required  her  to  give  bond,  before  the  legacy 
should  be  paid  to  her,  she  gave  the  court  full  jurisdic- 
tion over  her  person,  and  the  court  had  unquestioned 
jurisdiction  over  the  subject-matter.  Her  appeal,  from 
the  order  of  the  County  Court  refusing  to  vacate  that 
part  of  the  order  requiring  her  to  give  bond,  gave  the 
Circuit  Court  jurisdiction  over  her  and  the  subject  of 
the  appeal.  The  order  that  she  should  give  a  bond 
for  the  repayment  of  the  legacy  at  her  death  to  the 
remainder-man  is  so  connected  with  the  order  that  the 
executrix  pay  the  legacy  to  her  that  the  appeal  from 
the  order  that  she  give  bond  involved  her  right  to  and 
the  entire  order  concerning  the  legacy. 

The  Circuit  Court  did  not  render  a  final  judgment, 
but  vacated  the  last  paragraph  of  the  order  and  set 
aside  and  reversed  the  order  of  the  County  Court  re- 
fusing to  vacate  that  part  of  the  order  concerning 
the  bond.  The  judgment  of  the  Circuit  Court  was 
improper  for  the  reason  it  reverses  and  vacates  the 
order  of  the  Probate  Court  as  if  the  Circuit  Court 
were  a  court  of  review,  exercising  functions  similar 
to  those  of  the  Supreme  or  Appellate  Courts.  Pav- 
licek  V.  Eoessler,  222  HI.  83. 

The  trial  was  de  novo.  The  practice  on  appeals 
from  the  Probate  Court  to  the  Circuit  Court  is  the 
same  as  on  appeals  from  justices  of  the  peace  ta  the 
Circuit  Court.  There  being  no  question  raised  as  to 
the  accuracy  of  the  account,  the  Circuit  Court  should 
have  rendered  a  final  judgment  directing  the  payment 
of  the  legacy  to  the  legatee  on  such  terms  and  condi- 
tions as  would  protect  the  remainder-man  and  carry 
out  the  terms  of  the  will.    The  record  shows  the  lega- 
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of  laches  It  must  set  it  up  in  Its  answer,  so  as  to  give  the  com< 
plalnant  an  opportunity  to  amend  by  making  allegations  accounting 
for  the  delay. 

3.  Municipal  cobpobations — tohen  delay  in  bringing  cause  to 
hearing  is  not  harmful.  On  a  proceeding  to  enjoin  a.  city  from  act- 
ing under  a  contract  it  cannot  urge  laches  and  delay  in  bringing 
the  cause  to  a  hearing  where  the  only  work  done  under  the  con- 
tract was  not  objected  to  by  the  complainant  and  the  city  could 
have  expedited  the  hearing  as  well  as  the  complainant 

4.  Officers — authority  to  act.  Where  public  officers  derive  their 
powers  from  and  their  duties  are  prescribed  by  statute,  all  persons 
dealing  with  them  in  reference  to  public  affairs  are  bound  to  take 
notice  of  their  powers  and  duties  and  to  see  that  such  officers  are 
acting  within  the  scope  of  their  authority. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1911.  Reversed  and  remanded.  Opinion  filed  March  15, 
1912. 

Statement  by  the  Court,  John  A.  Ayers,  a  resi- 
dent and  taxpayer  in  the  city  of  Jacksonville,  in  be- 
half of  himself  and  all  other  taxpayers  in  said  city, 
filed  a  bill  in  chancery,  returnable  to  the  May  term  of 
the  Circuit  Court  of  Morgan  county,  praying  an  in- 
junction restraining  the  city  of  Jacksonville  from  tak- 
ing any  steps  to  carry  out  a  contract  made  by  the  said 
city  with  the  American  Well  Works  Company,  of  date 
February  24,  1911,  for  furnishing  electric  driven  deep 
well  pumps,  etc. 

The  bill  alleges  that  the  city  of  Jacksonville  is  a 
city  incorporated  under  chapter  24,  of  the  Revised 
Statutes  of  Illinois,  and  that  among  the  ordinances 
of  the  city  are  the  following:  Sec.  575.  *' Where  any 
public  work  shall  be  ordered  by  the  city  council  of  the 
city  of  Jacksonville,  and  before  the  letting  of  any 
contract  therefor  by  the  city,  the  probable  cost  of  such 
work  shall  be  first  ascertained." 

Sec.  506.  **A11  contracts  for  the  making  of  any 
public  improvements  in  said  city,  to  be  paid  for  in 
whole  or  in  part  by  special  taxation,  and  any  work  or 
other  improvement,  when  the  expenses  thereof  shall 
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**BiDS  FOR  Wells. 
Sealed  bids  for  furnishing  all  material,  machinery 
and  labor  for  drilling  two  12-inch  inside  diameter 
wells  and  drilling  test  holes,  will  be  received  at  the 
office  of  the  city  clerk  of  the  city  of  Jacksonville  until 
February  23rd,  1911,  at  12  o'clock  noon. 

Each  bidder  is  required  to  give  a  certified  check  in 
the  sum  of  10  per  cent  of  the  bid,  that  he  will  enter 
into  contract  to  complete  the  work. 

George  W.  Davis, 
City  Clerk.'* 

It  is  further  alleged  that  on  February  23,  1911,  at  a 
meeting  of  the  city  council,  two  bids  were  opened,  one 
from  the  United  Well  Works  Company  for  $3,580  and 
one  from  the  American  Well  Works  Company  for 
$7,832,  and  they  were  referred,  by  a  vote  of  seven  to 
two,  out  of  twelve  aldermen,  to  the  public  improve- 
ment committee  of  the  council,  with  power  to  act ;  that 
on  March  2,  the  public  improvement  committee  made  a 
report,  that  it  had  entered  into  a  contract  on  February 
24,  1911,  with  the  American  Well  Works  Company  of 
Aurora  for  drilling  two  wells,  and  for  the  furnishing 
and  installing  of  two  electric  driven  deep  well  pumps 
with  all  pipes,  fittings,  motors,  foundations,  etc.,  ac- 
cording to  the  specifications  for  $7,832.  The  contract 
provides  that  the  work  shall  be  begun  on  or  before 
March  2,  1911,  and  that  the  same  shall  be  completed 
according  to  the  specifications  within  fifty  days  from 
the  date  thereof. 

It  is  also  alleged  that  the  contract  is  invalid  because 
of  the  omission  to  advertise  for  bids  for  pumps,  mo- 
tors, foundations,  etc.,  as  required  by  the  statute  and 
ordinances  of  the  city,  and  that  the  specifications  pre- 
pared were  exceedingly  favorable  to  the  only  bidder 
upon  the  work;  that  the  American  Well  Works  Com- 
pany has  its  employees  at  work  digging  the  wells  and 
will  proceed  within  a  few  weeks  to  install  said  deep 
well  pumps  and  other  equipment  and  the  city  of  Jack- 
sonville will  pay  the  contract  price  therefor,  to  the 
irreparable  injury  of  complainant. 
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will  be  opened.  It  only  asks  for  bids  for  drilling  two 
twelve-inch  wells  and  test  holes,  which  the  bill  repre- 
sents will  not  cost  over  $500.  Under  such  advertise- 
ment, bids  were  received  from  two  bidders,  one  offer- 
ing to  do  the  work  according  to  the  specifications  for 
$3,580,  the  other  for  $7,832.  On  February  23,  1911, 
by  a  vote  of  seven  aldermen  out  of  twelve,  the  bids 
were  referred  to  a  committee  with  power  to  act.  The 
committee  entered  into  a  contract  with  the  highest 
bidder  to  do  the  work  and  furnish  the  equipment  for 
$7,832.  This  contract  was  approved  March  2,  1911, 
by  the  vote  of  only  seven  aldermen. 

The  bill  praying  to  have  the  city  enjoined  from  act- 
ing under  or  recognizing  this  contract  was  filed  April 
28,  1911,  to  the  May  term  of  court,  which  began  May 
8th.  On  the  first  day  of  the  term  the  defendant  asked 
for  time  to  answer  and  it  was  given  until  May  15th 
when  it  filed  a  general  demurrer.  No  further  action 
was  taken  by  either  party  until  June  30th  when  the 
demurrer  was  sustained.  The  complainant  on  July 
3rd  amended  his  bill.  The  original  demurrer  was  per- 
mitted to  stand  as  a  demurrer  to  the  amended  bill, 
and  on  July  3rd  the  demurrer  was  sustained  and  the 
bill  dismissed  for  want  of  equity. 

Appellee  insists  that  the  demurrer  was  properly 
sustained  for  two  reasons  (1)  that  complainant  was 
guilty  of  laches  in  filing  his  bill,  and  in  his  further 
failing  for  practically  two  months  to  make  any  effort 
to  bring  the  matter  to  a  hearing  before  the  court,  (2) 
if  the  advertisement  was  insufficient  yet  **the  contract 
was  not  lUtra  vires  and  the  city  was  urging  the  con- 
tractor on  with  the  work  and  accepted  the  benefit. ' ' 

As  to  the  first  contention  of  appellee  the  question 
of  laches  was  not  raised  in  the  trial  court.  Where  the 
complainant  has  not  in  his  pleading  undertaken  to  ex- 
cuse the  delay,  the  defendant  if  he  desires  to  avail 
himself  of  the  defense  of  laches  must  set  it  up  in  his 
answer,  so.  as  to  give  complainant  an  opportunity  to 
amend  by  making  allegations  accounting  for  the  delay. 
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cording  to  the  specifications  for  $3,580.  The  ordi- 
nances also  require  that  the  city  engineer  shall  pre- 
pare plans  and  specifications  and  the  bill  alleges  that 
the  plans  and  specifications  were  neither  prepared  nor 
approved  by  the  city  engineer.  If  the  allegations  of 
the  bill  are  true  there  appears  to  have  been  a  total 
and  wanton  disregard  of  the  law  in  the  making  of  that 
part  of  the  contract  sought  to  be  enjoined. 

Cities  are  given  by  the  statutes  the  right  to  contract 
for  public  improvements  but  in  making  contracts  they 
must  proceed  according  to  law.  There  is  a  distinction 
'*  between  contracts  where  the  parties  have  an  inher- 
ent power  to  contract,  and  contracts  where  as  here, 
there  is  no  inherent  power  to  contract,  but  the  con- 
tract is  purely  by  virtue  of  a  special  statutory  author- 
ity. In  the  former  instance,  the  contract  is  presumed 
to  be  lawful,  and  it  devolves  upon  those  who  claim  its 
invalidity  to  show  that  it  is  unlawful.  But  in  the 
latter  instance,  as  we  have  heretofore  shown  precisely 
the  reverse  is  held.  The  burden  there  is  upon  those 
seeking  to  enforce  the  contract  to  show  that  it  is  within 
the  statutory  authority.  It  is,  therefore,  not  upon  the 
plaintiffs  in  error  in  the  first  instance  to  establish  the 
invalidity  of  those  contracts,  but  upon  the  defendants 
to  establish  their  validity.**  Dement  v.  Eokker,  126 
111.  174. 

Where  public  officers  derive  their  powers  from  and 
their  duties  are  prescribed  by  statute  all  persons  deal- 
ing with  them  in  reference  to  public  affairs  are  bound 
to  take  notice  of  their  powers  and  duties  and  to  see- 
that  such  officers  are  acting  within  the  scope  of  their 
authority.  Tammer  v.  Lavalle,  92  HI.  263;  Rogne  v. 
People,  224  LI.  449.  The  allegations  of  the  bill  charge 
the  appellee  with  a  total  disregard  of  the  statutes  and 
city  ordinances  and  are  sufficient  to  require  an  answer. 
It  was  error  to  sustain  the  demurrer.  The  decree  is 
reversed  and  the  cause  remanded  with  instructions  to 
overrule  the  demurrer. 

Reversed  and  remanded. 
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The  declaration  contains  three  counts  and  avers  due 
care  on  the  part  of  the  plaintiff  and  negligence  on  the 
part  of  defendant;  (1)  that  it  carelessly  and  improp- 
erly drove  and  managed  its  train;  (2)  a  violation  of 
the  statutory  requirement  of  ringing  a  bell  or  sound- 
ing a  whistle  and  (3)  a  violation  of  an  ordinance  of 
the  village  of  Eidgefarm  limiting  the  speed  of  passen- 
ger trains  to  ten  miles  an  hour. 

It  is  conceded  that  the  train  was  running  in  viola- 
tion of  the  requirements  of  the  ordinance  of  the  village 
of  Eidgefarm.  The  evidence  is  conflicting  concern- 
ing the  violation  of  the  statute.  It  is  insisted  on  the 
part  of  the  appellant  that  the  proof  does  not  show 
that  the  plaintiff  was  in  the  exercise  of  due  care  at 
the  time  of  the  accident,  but  in  the  view  we  take  of  this 
case,  that  there  was  error  in  refusing  instructions 
asked  by  the  defendant,  we  do  not  think  it  necessary 
to  review  the  evidence  or  to  express  any  opinion  con- 
cerning the  facts. 

The  appellant  requested  two  instructions  on  the 
proposition,  that  unless  the  jury  believe  the  plaintiff 
has  proved  by  a  preponderance  of  the  evidence  that 
the  plaintiff  at  and  just  before  the  time  of  the  acci- 
dent was  in  the  exercise  of  due  care,  or  if  the  evidence 
preponderated  in  favor  of  the  defendant  or  was  evenly 
balanced  on  that  question,  then  the  verdict  must  be 
in  favor  of  the  defendant.  No  instruction  of  that 
character  was  given.  The  defendant  was  entitled  to 
have  one  of  these  instructions  given.  Complaint  is 
made  concerning  the  refusal  of  other  instructions,  but 
the  substance  thereof  appears  to  have  been  given  in 
other  instructions. 

Appellant  also  insists  that  its  eleventh  instruction 
was  improperly  modified  by  the  court.  The  instruc- 
tion is  concerning  the  credibility  of  witnesses  who 
were  in  the  employment  of  the  appellant.  As  asked 
it  told  the  jury  that  they  should  *'take  their  evidence 
into  consideration,  and  with  proper  evidence  in  the 
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say  whether  a  miner  when  injured  had  been  allowed  to  enter  the 
mine  as  a  miner  of  coal  or  as  a  company  man  under  the  direction 
of  the  mine  manager  where  the  evidence  is  conflicting  whether  he 
got  his  "life  checli'*  from  the  usual  place  or  whether  he  got  it 
from  the  company's  office  with  a  memorandum  of  the  condition  of 
his  room  attached  thereto  and  whether  he  received  instructions 
from  the  mine  manager  to  timber  his  room. 

4.  Mines  and  minebs — what  ^term  **miner"  ordinarily  means. 
As  ordinarily  accepted  the  term  "miner"  includes  all  laborers  in 
a  mine  whether  digging  coal  or  timbering  and  making  places  safe. 

5.  Instructions — requUitea  of  instruction  directing  verdict.  An 
Instruction  purporting  to  state  the  facts  necessary  to  recovery  and 
directing  a  verdict  for  the  plaintiff  on  finding  such  facts  should 
not  ignore  an  affirmative  defense  which  is  supported  by  evidence  and 
which  If  established  would  defeat  recovery. 

6.  INSTBUCTIONS — tohen  directing  verdict  cannot  he  supple- 
mented, A  defective  instruction  directing  a  verdict  cannot  be  sup- 
plemented by  another. 

7.  Instructions — when  instruction  directing  verdict  will  reverse. 
In  an  action  for  Injuries  caused  by  alleged  wilful  violation  of 
the  Mines  and  Miners  Act,  it  Is  reversible  error  to  give  an  instruc- 
tion which  directs  a  verdict  but  does  not  refer  to  a  defense,  sup- 
ported by  evidence  that  the  plaintiff  was  a  company  man  working 
at  making  conditions  safe  when  the  injuries  were  received. 

8.  Instructions — when  misleading  in  use  of  word  miner.  Where 
the  defendant  alleges  that  the  plaintiff  was  injured  while  working 
under  the  direction  of  the  mine  manager,  an  instruction  is  mis- 
leading which  uses  the  term  *'miner"  without  distinguishing  be- 
tween a  miner  working  at  his  calling  and  one  entering  the  mine 
and  working  under  direction  of  the  mine  manager  to  make  condi- 
tions safe. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1911.  Reversed  and  remanded.  Opinion  filed  March 
16,  1912. 

Brown,  Wheeler,  Brown  &  Hay  and  John  T. 
Creighton,  for  appellant ;  Mastin  Sherlock,  of  coun- 
sel. 

WiLUAM  J.  Lawlbr  and  T.  J.  Sullivan,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
Appellee  recovered  a  judgment  for  $2,850.00  against 
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made  a  similar  demand  on  Thomas  Green,  assistant 
manager,  about  a  half  a  month  after  he  began  work. 
Appellee  claims  no  attention  was  paid  by  the  mine, 
manager  or  assistant  manager  to  his  demands  and  that 
on  the  day  of  the  injury  none  of  the  demanded  and 
required  props,  etc.,  had  been  furnished.  Appellant's 
defense  to  that  count  is  that  Driza  was  furnished  with 
sufficient  props,  timbers,  etc.,  to  properly  support  his 
roof,  and  that  when  Driza  entered  the  mine  on  the 
morning  of  the  injury  he  went  as  a  company  man,  so 
called,  under  the  dirjection  of  the  mine  manager,  Davis, 
to  make  safe  the  dangerous  condition  of  the  room. 

With  reference  to  the  demand  for  timbers,  in  addi- 
tion to  Driza 's  testimony,  Martin  Titus  testified  he 
heard  Driza  order  props  and  all  kinds  of  timbers  from 
Davis  early  in  the  week  before  he  was  hurt,  and  again 
the  Saturday  morning  before  the  injury.  Davis  and 
Green  both  testified  that  no  demand  was  made  by 
Driza  for  props  and  timbers.  As  to  whether  or  not 
the  necessary  props  and  timbers  were  supplied  the 
evidence  is  conflicting. 

On  the  part  of  appellee,  in  addition  to  his  own  tes- 
timony, Burkhardt,  a  driver,  who  was  in  Driza 's  room 
on  the  morning  previous  to  the  injury,  testified  that 
there  were  no  props  or  timbers  there  not  set  up,  and 
John  Papulauskas  testified  he  was  in  the  room  Satur- 
day previous  to  the  injury  and  on  the  following  Mon- 
day and  saw  no  props,  timbers,  crossbars  or  anything 
of  the  kind.  Martin  Titus  testified  he  was  in  Driza 's 
room  Monday  both  before  and  after  the  accident  and 
that  there  were  no  props  or  timbers,  in  fact  nothing 
at  all. 

On  the  part  of  appellant  there  is  evidence  that  there 
were  eight  props  in  that  room  that  were  not  set  up. 
Davis,  the  manager,  and  Green,  assistant  manager, 
William  Tillie,  a  surveyor's  helper,  and  Pavelick,  a 
shot-firer,  testified  that  on  the  day  of  the  injury  there 
were  props  and  crossbars  in  appellee's  room  which 


144  Appellate  Courts  op  Ilunois. 

Driza  v.  Jones  ft  Adams  Coal  Co.,  171  111.  App.  139. 

pany  man,  and  that  Davis  ^  directions  were  in  the 
nature  of  instructions  as  to  his  duties  in  taking  care 
of  his  room  as  provided  in  Section  16  of  the  Mines 
and  Miners  Act,  and  that  it  was  in  no  sense  a  direc- 
tion by  the  mine  manager  to  make  a  dangerous  place 
safe. 

* '  Where  an  employe  in  a  mine  is  injured  while  in  the 
performance  of  the  duty  of  putting  in  necessary  props 
and  making  surrounding  conditions  safe,  he  cannot 
recover  of  a  mine  owner  by  virtue  of  the  several  pro- 
visions contained  in  the  Mines  and  Miners  Act  compli- 
ance with  which  he  was  engaged  in  making. '*  Kelly- 
ville  Coal  Co.  v.  Bruzas,  223  111.  595;  Gallatin  Coal 
Co.  V.  Andrewzewski,  137  111.  App.  1;  Cappelin  v. 
Jones  and  Adams  Coal  Co.,  164  LI.  App.  267.  In  Pa- 
ietta  V.  Illinois  Zinc  Company,  153  111.  App.  506,  it  was 
held  that  the  statute  does  not  require  that  the  mine 
manager  must  be  personally  present  at  all  times,  while 
conditions  are  being  made  safe.  The  statute  is  ob- 
served if  the  men,  who  enter  the  mine  to  change  tin- 
safe  conditions,  shall  do  so  under  the  direction  of  the 
mine  manager.  Appellant  contends  that  appellee 's  sit- 
uation is  brought  within  the  purview  of  that  case  and 
for  that  reason  he  is  not  entitled  to  recover.  If  Driza 
when  injured  was  not  in  his  room  to  work  therein  ex- 
cept under  the  direction  of  the  mine  manager,  but  had 
only  been  permitted  to  enter  the  mine  for  the  pur- 
pose of  propping  up  his  room  under  the  direction  of 
the  mine  manager  and  making  it  safe  then  there  can 
be  no  recovery.  It  was  a  question  for  the  jury  to  say 
from  all  the  evidence  whether  appellee  when  injured 
had  been  permitted  to  enter  the  mine  as  a  miner 
mining  coal  or  as  a  company  man  and  was  working 
under  the  direction  of  the  mine  manager  making  condi- 
tions safe. 

With  the  case  showing  such  a  conflict  in  the  evi- 
dence the  court  gave  the  following  instruction : 

**The  court  instructs  the  jury  that  if  the  jury  be- 
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Weber,  196  111.  526 ;  Boden  v.  Kewanee  Coal  &  Mining 
Co.,  157  111.  App.  484;  Eanney  v.  Chicago  &  Alton  R. 
B.  Co.,  158  HI.  App.  104.  It  is  also  the  law  that  an  in- 
struction directing  a  verdict  cannot  be  supplemented 
or  cured  by  any  other  for  the  reason  that  if  the  jury 
read  and  obeyed  it  they  would  find  for  the  plaintiff, 
although  they  might  believe  the  defense  urged  was 
proved.  Mooney  v.  City  of  Chicago,  (supra) ;  Banney 
V.  C.  &  A.  B.  B.  Co.,  (supra).  The  instruction  was 
misleading  in  the  use  of  the  term  miner  without  dis- 
tinguishing between  a  miner  working  at  his  calling 
and  a  miner  entering  the  mine  and  working  under 
the  direction  of  the  mine  manager  making  conditions 
safe.  The  giving  of  the  instruction  directing  a  verdict 
without  reference  to  the  defense  which  there  was  evi- 
dence tending  to  prove  was  reversible  error.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People,  ex  rel.  Ida  Roehl,  Appellee,  y.  Harry 

MeEeown,  Appellant. 

1.  Evidence — entry  on  hotel  register.  An  entry  on  a  hotel  reg- 
ister is  not  competent  evidence  of  the  facts  therein  recited  or  in 
corroboration  of  testimony  that  a  person  was  elsewhere  at  the 
time  of  the  commission  of  a  certain  act. 

2.  EviDENCB — entry  on  liotel  register  may  he  used  to  refresh 
memory.  The  entry  on  a  hotel  register  may  be  used  to  refresh  a 
witness's  memory  where  he  first  testifies  that  the  entry  when  made 
was  correct. 

3.  Appeal  and  ereob — harm^less  error.  Where  on  cross^xamlna- 
tion  of  defendant's  witness  a  fact  is  elicited  which  is  not  war- 
ranted by  the  direct  examination,  and  subsequently  similar  evi- 
dence is  given  in  behalf  of  the  relatrix  without  denial  on  the  part 
of  the  defendant,  the  prior  error  is  harmless. 

4.  Bastardy — harmless  error.  ^An  instruction  in  a  bastardy  pro- 
ceeding to  the  effect  that  same  is  a  civil  proceeding  to  provide  for 
the  support,  maintenance  and  education  of  the  bastard  child,  though 
argumentative,  is    merely  harmless  error. 
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what  the  defendant  told  him  about  the  relatrix  and 
answered  that  he  said  he  had  intercourse  with  her. 
This  should  not  have  been  permitted  as  it  was  in  no 
way  connected  with  the  facts  elicited  on  the  direct  ex- 
amination. However,  since  similar  evidence  was  given 
on  behalf  of  relatrix  by  a  witness  Mueller,  and  the  de- 
fendant made  no  denial  of  either  the  evidence  of  rela- 
trix or  Mueller,  the  error  in  the  cross-examination  of 
the  witness  Haase  was  harmless. 

The  witness  Fred  Haase  testified  that  he  had  inter- 
course with  the  relatrix  on  April  14,  1909,  and  a  wit- 
ness David  Hebenstreit  testified  that  he  had  inter- 
course with  her  on  March  29th.  The  evidence  of  these 
two  witnesses  was  denied  by  the  relatrix  and  was  im- 
peached to  such  an  extent  by  their  own  admissions  of 
contradictory  statements  made  out  of  court,  their  ad- 
mitted willingness  to  help  the  defendant  and  hostility 
to  the  relatrix,  that  a  jury  would  be  justified  in  find- 
ing that  they  were  xmworthy  of  belief. 

It  is  also  insisted  that  the  giving  of  the  second  in- 
struction given  on  behalf  of  the  relatrix  was  error. 
This  instruction  told  the  jury  that  this  is  a  civil  pro- 
ceeding to  provide  for  the  support,  maintenance  and 
education  of  the  bastard  child  of  the  prosecuting  wit- 
ness. This  instruction  while  it  stated  the  law  cor- 
rectly yet  it  gave  the  jury  no  information  upon  any 
legal  proposition  concerning  any  issue  submitted  to 
the  jury.  It  was  in  the  nature  of  an  argument  and 
we  cannot  see  how  it  could  in  any  way  affect  the  find- 
ing of  the  jury.    It  was  therefore  harmless  error. 

It  is  also  argued  that  counsel  made  improper  re- 
marks in  their  argument  to  the  jury  but  we  are  of 
opinion  that  the  remarks  were  justified  by  the  evi- 
dence. It  is  also  urged  that  the  verdict  and  judgment 
are  not  supported  by  the  evidence.  After  a  review  of 
all  the  evidence  we  are  satisfied  that  it  fully  warrants 
the  finding  of  the  jury. 

Finding  no  reversible  error  the  judgment  is  affirmed. 

Affirmed. 
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E.  B.  Mitchell,  for  appellant. 

Ingham  &  Ingham,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court.  • 

Martha  B.  Mobley  brought  this  action  in  assumpsit 
against  William  Mobley.  The  declaration  consists  of 
the  common  counts.  The  pleas  were  the  general  issue 
and  a  plea  of  set  off.  The  evidence  shows  that  Martha 
B.  Mobley  and  her  husband,  John  Mobley,  had  been 
running  a  farm  and  were  having  litigation  between 
themselves  and  with  others.  John  Mobley  on  Janu- 
ary 1,  1910,  had  begun  a  proceeding  to  have  his  wife 
adjudged  insane.  This  had  been  dismissed.  Martha 
B.  Mobley  had  begun  a  suit  for  a  divorce  and  had 
obtained  an  injunction  tying  up  all  her  husband's 
property.  Five  different  creditors  of  John  Mobley 
had  obtained  judgments  in  the  Circuit  Court  against 
him,  on  which  executions  had  been  issued  in  January, 
1910,  and  levied  on  his  personal  property.  The  holder 
of  a  chattel  mortgage  had  taken  possession  of  a  team 
of  horses  under  the  mortgage.  On  February  9,  1910, 
John  Mobley  and  Martha  Mobley  met  in  the  office  of 
Martha  Mobley 's  attorney  and  signed  an  agreement, 
in  the  nature  of  an  assignment  for  the  benefit  of  cer- 
tain creditors  therein  named,  by  which  they  turned 
over  all  their  property  of  every  kind,  including  their 
credits,  to  William  Mobley,  a  son,  who  was  one  of  the 
judgment  creditors,  to  convert  the  same  into  cash  and 
pay  certain  enumerated  claims  amounting  to  $1,182.75, 
and  to  pay  the  balance  remaining  to  Martha  B.  Mobley. 
The  agreement  contains  a  release  of  the  property  from 
the  injunction  and  provides,  **that  William  Mobley 
shall  take  any  and  all  steps  he  may  deem  necessary  to 
carry  out  the  true  spirit  and  intent  of  this  contract.** 
William  Mobley  was  present  when  the  contract  was 
executed,  but  it  is  not  signed  by  him.    William  Mobley 
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the  $16.80  were  liens  on  the  horses ;  they  were  claims 
that  had  to  be  paid  to  obtain  possession  of  the  horses 
and  credit  was  properly  given  the  defendant  for  such 
sums. 

John  Mobley  testified  that  when  the  list  of  debts  was 
made  out  he  said  he  did  not  think  of  any  more,  and 
the  plaintiff's  attorney  said  all  debts  would  be  paid. 
Defendant  testifies  that  at  the  time  the  assignment  of 
the  property  to  defendant  was  made  it  was  stated  by 
the  parties  *'that  all  the  debts  should  be  paid,  that 
there  was  some  debts  they  could  not  think  of . ' '  *  *  They 
said  I  should  pay  them."  Ed  Nichols,  cashier  of  the 
Waynesville  bank,  who  was  the  clerk  at  the  auction 
sale,  testified  that  on  the  day  of  the  sale  plaintiff  said 
to  him  that  Mobley 's  and  her  indebtedness  was  to  be 
paid  out  of  the  proceeds  of  the  sale,  that  William 
Mobley  was  to  pay  off  the  indebtedness.  This  evidence 
was  competent  to  prove  a  separate  oral  agreement  as 
to  any  matter  not  inconsistent  with  the  terms  or  legal 
effect  of  the  written  agreement  where  it  appears  the 
written  agreement  was  incomplete.  Fuchs  &  Lang  Mfg. 
Co.  V.  Kittredge  &  Co.,  242  111.  88.  None  of  the  state- 
ments said  to  have  been  made  by  plaintiff  are  denied 
"by  her.  From  her  statements  made  after  the  making 
of  the  agreement  there  was  no  error  in  the  allowance 
of  credit  for  the  payment  of  the  note  for  $63.20.  The 
payment  was  within  the  intent  of  the  contract  as  it 
was  construed  by,  and  the  directions  given  by  the 
plaintiff.  The  court  also  allowed  $2  paid  by  defendant 
for  livery  hire  which  was  a  proper  credit.  Plaintiff 
presented  propositions  of  law  and  fact  asking  the  court 
to  hold  that  the  items  which  have  been  enumerated 
should  not  be  allowed;  these  the  court  refused.  .We 
find  no  error  in  the  rulings  of  the  court. 

The  judgment  is  affirmed. 

"Affirmed. 
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plaintiffs  in  error.  The  first  count  charges  the  defend- 
ants with  an  assault  with  a  deadly  weapon  and  a  bat- 
tery; the  second  and  third  charge  an  assault  with  a 
deadly  weapon.  On  a  trial  the  jury  returned  a  ver- 
dict **We,  the  jury,  find  the  defendants  Daniel  Martin 
and  Edward  Martin  guilty  in  the  manner  and  form  as 
charged  in  the  second  count,  viz. :  assault  and  battery.  *  * 
The  defendants  entered  a  motion  in  arrest  of  judg- 
ment, which  was  overruled,  and  judgment  entered  as- 
sessing a  fine  of  seventy-five  dollars  against  each  de- 
fendant. The  defendants  prosecute  this  writ  of  error 
to  review  the  judgment. 

The  verdict  of  guilty  on  the  second  count  was  equiv- 
alent to  an  acquittal  as  to  the  other  counts.  People  v. 
Weil,  243  HI.  208.  An  assault,  and  an  assault  and  bat- 
tery are  separate  and  distinct  offenses.  Morse  v.  Peo- 
ple, 26  111.  App.  137 ;  People  v.  Johnson,  147  111.  App. 
86.  It  is  manifest  that  the  misdemeanor  described  in 
the  statute  as  an  assault  with  a  deadly  weapon  is  a 
different  offense  from  assault  and  battery.  An  assault 
with  a  deadly  weapon  is  a  more  serious  offense  than 
an  assault  and  battery,  hence  a  more  severe  penalty  is 
fixed  by  the  statute  for  the  former  than  for  the  latter 
offense.  The  offense  of  assault  and  battery  contains 
an  ingredient  that  is  not  included  in  the  offense  of 
assault  with  a  deadly  weapon,  viz.,  a  battery. 

The  jury  found  the  defendants  guilty  of  an  offense 
not  as  serious  as  that  charged  in  the  second  count  but 
containing  a  material  element  not  charged  in  the  sec- 
ond count  of  the  information.  Defendant  in  error  con- 
tends that  the  words  ''viz.,  assault  and  battery,"  are 
surplusage.  The  jury  by  their  verdict  state  the  offense 
of  which  they  find  the  defendants  guilty  is  that  of 
assault  and  battery.  A  verdict  of  guilty  of  an  assault 
and  battery  is  an  acquittal  of  a  charge  of  assault  with 
a  deadly  weapon.  The  verdict  might  have  been  sus- 
tained under  the  first  count,  if  the  jury  had  found  the 
defendants  guilty  under  that  count,  but  it  is  not  the 
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5.  New  trial — counter  affidavits.  Counter  affidavits  may  prop- 
erly be  filed  on  motion  for  new  trial  on  the  ground  of  disqualifica- 
tion or  Incompetency  of  a  juror. 

6.  Evidence — sanity.  The  proof  is  overwhelming  that  a  Juror 
formerly  insane  is  fully  restored  and  mentally  competent  where 
there  are  many  affidavits  to  that  effect  by  doctors  and  jurors  and 
men  who  worked  with  him  and  further  that  he  was  discharged 
more  than  a  year  and  a  half  before  the  trial,  that  he  was  carefully 
examined  on  voir  dire  before  acceptance,  and  that  he  has  served  as 
juror  in  several  cases  since  his  discharge  without  traces  of  mental 
unsoundness  being  discovered,  though  affidavits  by  saloon  keepers 
and  one  other  state  that  he  is  insane. 

7.  Bill  of  exceptions — contents.  An  alleged  inflammatory  re- 
mark by  counsel  in  argument  is  not  saved  for  review  where  it  Is  not 
shown  in  the  bill  of  exceptions. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon.  W. 
M.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1911.     Affirmed.     Opinion  filed  March  15,  1912. 

T.  B.  CosGEOVB,  Charles  Troup  and  Alfred  Adams, 
for  appellant. 

Clark  &  Hutton,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case,  under  Section  9  of  the 
Dramshop  Act,  brought  by  Luella  Sparks  against 
Max  Scharlaw  to  recover  damages  for  loss  of  means 
of  support  by  reason  of  defendant's  selling  intoxi- 
cating liquor  to  plaintiff's  husband,  a  teamster.  The 
declaration  contains  four  counts.  Two  of  the  counts 
aver  in  substance  that  the  defendant,  a  saloon  keeper, 
at  various  times  within  one  year  prior  to  the  begin- 
ning of  the  suit,  sold  and  gave  intoxicating  liquor  to 
George  Sparks,  the  husband  of  plaintiff,  causing  him 
to  become  habitually  intoxicated,  and  that  in  conse- 
quence of  such  habitual  intoxication  her  husband 
squandered  his  money,  became  greatly  impoverished 
and  ceased  to  attend  to  his  business^  by  means  whereof 
and  in  consequence  of  such  intoxication  plaintiff  was 
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December  2, 1910,  liquor  was  sold  and  given  to  George 
Sparks  in  the  saloon  of  appellant;  that  in  the  evening 
of  that  day  he  was  staggering  drunk  and  leaning 
against  the  bar  of  appellant *s  saloon;  that  *^he  was 
so  drunk  he  could  not  stand  upon  his  feet/*  that  while 
leaning  against  the  bar  he  was  either  pushed  by  one 
Andrews  or  his  arm  slipped  off  the  bar  and  he  fell 
to  the  floor;  that  he  then  got  up,  walked  a  short  dis- 
tance and  sat  down  on  a  chair;  that  he  got  up  from 
the  chair  to  go  home  and  fell  down,  and  that  he  again 
got  up  and  sat  on  the  chair  when  it  was  discovered 
his  leg  was  broken.  The  result  of  the  broken  leg  was 
that  he  was  confined  to  his  house  for  three  months, 
and  appellee  was  thereby  damaged  in  her  means  of 
support.  The  causes  of  action  were  not  inconsistent 
but  supplemental  to  each  other,  and  plaintiff  might 
recover  on  either  or  both  causes  of  action.  Reed  v. 
Peoria  &  Oquawka  R.  R.  Co.,  18  Dl.  403 ;  21  Encyc.  of 
PI.  and  Pr.  797. 

Appellant  argues  that  a  verdict  in  favor  of  the  de- 
fendanj;  should  have  been  directed  in  his  favor  on  the 
fourth  count.  It  is  contended  that  there  was  an  inter- 
vening efficient  cause  for  the  breaking  of  Sparkle  leg, 
and  that  the  intoxication  of  Sparks  was  not  the  proxi- 
mate cause  of  the  breaking  of  his  log  and  the  conse- 
quent loss  to  appellee  of  her  means  of  support.  From 
the  proof,  the  jury  might  reasonably  have  found  that 
Sparks  slipped,  fell  and  broke  his  leg,  if  it  was  broken 
by  the  first  fall,  and  that  Andrews  did  not  push  him, 
or  that  by  reason  of  his  intoxication  he  fell  because  of 
a  push,  when  he  would  not  have  fallen  from  such  a 
push  if  he  had  not  been  intoxicated.  The  question  of 
proximate  cause  has  to  be  determined  in  each  particu- 
lar case  by  the  application  of  common  sense  to  the 
facts  of  the  case.  In  this  case  the  question  was 
whether  Sparks '  leg  was  broken  in  consequence  of  the 
intoxication  or  because  of  a  push  disconnected  from  the 
intoxication.    It  was  a  question  for  the  jury  to  decide 
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It  is  insisted  the  court  erred  in  permitting  appellee 
to  file  counter  affidavits.  The  question  concerning 
which  the  affidavits  were  filed  was  not  upon  the  merits 
of  the  case,  but  only  incidental  to  the  trial.  They  were 
concerning  a  matter  to  be  decided  by  the  court  and  not 
by  a  jury.  The  filing  of  counter  affidavits  is  proper  on 
a  motion  for  a  new  trial  on  the  ground  of  the  disquali- 
fication or  incompetency  of  a  juror.  The  affidavits  of 
jurors  are  admissable  to  sustain  their  verdict.  Machen 
V.  People,  115  111.  312;  Drainage  Comrs.  v.  Kiiox,  237 
m.  148 ;  Gilchrist  Trans.  Co.  v.  North  Grain  Co.,  204 
HI.  510 ;  Bowman  v.  Bowman,  64  111.  75 ;  Sanitary  Dis- 
trict V.  Culverton,  147  111.  392. 

Leverenz  had  after  his  discharge  from  the  asylum 
served  as  a  juror  on  the  trial  of  several  cases.  Neither 
the  court,  the  attorneys  nor  any  of  the  jurors  discov- 
ered any  traces  of  mental  unsoundness,  and  all  who 
made  affidavits,  except  some  saloon  keepers  and  one 
other  person,  say  he  was  sane  and  intelligent. 

The  affidavits  show  that  the  juror  had  been  dis- 
charged from  the  asylum  more  than  a  year  and  a  half 
before  he  sat  as  a  juror.  The  proof  is  overwhelming 
that  the  juror  was  fully  restored  and  mentally  compe- 
tent. In  Macken  v.  People,  115  111.  312,  a  case  where 
the  defendant  was  convicted  of  perjury,  it  was  con- 
tended, as  a  reason  for  a  new  trial  and  reversal  of  the 
case,  that  one  of  the  jurors  was  of  unsound  mind.  It 
was  said  '*it  does  not  appear  the  mind  of  the  juror 
was  so  seriously  impaired  as  to  render  him  incompe- 
tent.** *' There  is  no  satisfactory  evidence  that  his 
mind  was  so  much  affected  as  to  disqualify  him  as  a 
juror. ' '  The  appellant  offered  no  proof  in  his  defense 
on  the  trial  and  a  verdict  could  not  reasonably  be  re- 
turned otherwise  than  for  appellee.  The  appellee  was 
not  prejudiced  by  the  juror. 

It  is  also  urged  that  counsel  for  appellee,  in  his  clos- 
ing argument  to  the  jury,  made  an  inflammatory  re- 
mark, to  which  an  objection  was  interposed  and  sus- 
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6.  Injunction — to  restrain  saloon  nuisance  should  he  limited  in 
time.  An  Injunction  to  restrain  the  use  of  premises  for  the  sale 
of  intoxicating  liquors  in  violation  of  the  Local  Option  Law  should 
be  limited  to  such  time  as  the  territory  shall  remain  anti-saloon. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  J.  C. 
McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Reversed  in  part  and  remanded  with  directions.  Opin- 
ion filed  March  15,  1912. 

Statement  by  the  Court.  W.  H.  Stead,  Attorney 
General  of  the  State  of  Illinois,  and  F.  E.  Latch, 
State's  Attorney  of  Shelby  County,  for  and  on  behalf 
of  the  People  of  the  State  of  Illinois,  on  May  15, 1911, 
filed  an  information  in  equity  in  the  Circuit  Court  of 
Shelby  county  showing  the  court : 

(1)  That  the  county  of  Shelby,  in  the  state  of  Illi- 
nois, is  under  township  organization,  and  the  town  of 
Shelbyville  is  a  town  incorporated  under  the  general 
laws  of  Illinois,  and  a  political  subdivision  of  said 
county,  and  that  the  city  of  Shelbyville  is  a  city  incor- 
porated under  the  general  laws  of  Illinois  and  situated 
within  the  town  of  Shelbyville,  but  its  territory  is  not 
co-extensive  with  the  town  of  Shelbyville  and  its  cor- 
porate limits  cover  much  less  territory. 

(2)  That  at  the  town  election  in  the  town  of  Shelby- 
ville on  April  7,  1908,  the  proposition  * '  Shall  the  town 
of  Shelbyville  become  anti-saloon  territory?**  was  sub- 
mitted to  the  voters  and  that  by  a  majority  of  the  votes 
cast  at  that  election  the  town  of  Shelbyville  became 
anti-saloon  territory,  according  to  the  provisions  of 
the  Local  Option  Act,  and  at  the  city  election  in  the 
city  of  Shelbyville  on  April  21,  1908,  there  was  sub- 
mitted to  the  voters  of  the  city  of  Shelbyville  the 
proposition  *  *  Shall  the  city  of  Shelbyville  become  anti- 
saloon  territory!",  and  that  by  a  majority  of  the  votes 
cast  at  that  election,  the  city  of  Shelbyville  became 
anti-saloon  territory. 

(3)  That  at  the  town  election  in  the  town  of  Shelby- 
ville, held  on  April  7,  1911,  the  town  of  Shelbyville 
ceased  to  be  anti-saloon  territory,  but  the  proposition 
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Eoss  Ward,  the  owner  of  said  building,  and  that  said 
illegal  sales  are  now  made  therein  by  M.  C.  Fortner 
with  the  knowledge  and  consent  of  said  owner  of  said 
building. 

(7)  That  the  illegal  sales  of  intoxicating  liqnors 
aforesaid  by  the  said  persons  have  been  made  with  the 
knowledge  and  consent  of  the  local  authorities  of  the 
city  of  Shelbyville,  viz.:  the  mayor,  the  city  council, 
and  of  the  sheriff  of  the  county,  and  such  sales  and 
the  use  of  said  building  by  said  Fortner  for  said  pur- 
pose are  in  open  violation  of  law,  and  the  local  authori- 
ties have  failed  to  prosecute  for  such  unlawful  sales  or 
to  attempt  to  prevent  the  same. 

(8)  That  on  July  8,  1910,  informations  were  pre- 
sented in  the  County  Court  of  Shelby  county  by  J.  H. 
Yencer  against  the  defendant  Fortner  and  others, 
charging  each  of  them  with  selling  intoxicating  liquors 
in  the  city  of  Shelbyville,  and  with  maintaining  a  com- 
mon nuisance  in  violation  of  law,  but  the  county  judge 
of  said  county  refused  to  order  warrants  to  issue 
thereon. 

(9)  That  at  the  November  term,  1910,  a  list  of  wit- 
nesses, who  were  willing  to  testify  to  such  illegal  sales 
of  liquor,  was  presented  to  the  foreman  of  the  Grand 
Jury,  but  the  Grand  Jury  refused  to  hear  said  evi- 
dence. 

(10)  That  at  the  March  term,  1910,  of  the  Circuit 
Court  of  Shelby  county,  said  Latch  presented  the  said 
violations  of  law,  with  a  list  of  one  hundred  witnesses, 
to  the  Grand  Jury  empaneled  at  that  term  who  would 
testify  to  said  illegal  sales  of  liquor  by  said  Fortner 
and  others,  but  the  Grand  Jury  refused  to  hear  said 
witnesses,  or  to  return  any  indictment  against  said 
Fortner  or  others. 

(11)  That  the  said  building,  owned  by  said  Ross 
Ward  and  so  occupied  by  said  Fortner,  has  for  the 
period  of  one  year  last  past  been  continuously  used  as 
a  place  for  the  illegal  sale  of  intoxicating  liquor,  and 
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use  of  the  said  premises  for  the  sale  of  intoxicating 
liquors.    The  defendants  appeal. 

W.  C.  &  W.  L.  Ejbllby  and  Chafeb  &  Chew,  for 
appellants. 

W.  H.  Stead,  W.  Edgab  Sampson  and  F.  E.  Latch, 
for  appellees ;  Emery  Andrews,  of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  first  question  presented  for  review  is,  Was  the 
city  of  Shelbyville,  at  the  time  the  licenses  were 
granted  to  the  defendant,  Fortner  and  others,  to  seU 
intoxicating  liquors,  anti-saloon  territory!  Section  8 
of  the  Local  Option  Act  provides  that  all  the  territory 
within  any  political  subdivision  which  has  become  anti- 
saloon  territory  shall  continue  to  be  anti-saloon  terri- 
tory throughout  its  entire  extent  until  the  legal  voters 
thereof  have  voted  according  to  the  provisions  of  the 
act  to  discontinue  such  anti-saloon  territory,  and  that 
the  following  section  shall  be  construed  in  harmony 
therewith.*  Section  2  provides,  that  upon  the  filing  of 
a  petition,  as  in  the  act  provided,  containing  the  sig- 
natures of  legal  voters  of  any  political  subdivision,  to 
submit  to  the  voters  of  such  political  subdivision,  tho 

proposition,  **  Shall  this  *■ —  become  anti-saloon 

territory!'*  said  proposition  shall  be  submitted.  The 
act  also  provides  that  ** anti-saloon  territory"  shall 
mean  all  the  territory  within  the  limits  of  any  town, 
precinct,  city  or  village  in  which,  through  the  action  of 
the  voters  therein,  the  sale  of  intoxicating  liquor  is 
prohibited;  that  ** political  subdivision"  shall  mean 
the  phrase  ''town,  precinct,  city  or  village,"  and  that 

in  the  phrase  ' '  Shall  this become  anti-saloon 

territory!"  the  proper  word  ''town,"  "precinct," 
"city,"  or  "village"  shall  be  inserted  in  the  blank 
and  the  same  shall  be  inserted  in  the  petitions  and 
ballots  prepared  for  the  voters.     The  act  provides, 
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jurisdiction  to  enjoin  the  use  of  property  therein  for 
the  illegal  sale  of  intoxicating  liquors,  at  the  suit  of 
the  Attorney  Greneral  of  the  state,  without  an  allega- 
tion of  pecuniary  damage  to  private  or  public  prop- 
erty. 

The  Local  Option  Act  provides,  in  Section  14,  that 
''all  places  where  intoxicating  liquor  is  sold  in  viola- 
tion of  any  provision  of  the  act  shaU  be  taken  and  held 
and  are  declared  to  be  common  nuisances  and  may  be 
abated  as  such.  *  *  The  legislative  declaration,  that  such 
places  are  a  common  nuisances,  is  conclusive  of  that 
fact,  and  it  is  not  competent  for  a  party  to  show  that 
it  is  not  in  fact  a  nuisance.  Laugel  v.  City  of  Bushnell, 
197  HI.  20;  Dennehy  v.  City  of  Chicago,  120  111.  627; 
Crowley  v.  Christenson,  137  U.  S.  86. 

The  Local  Option  Act  has  a  double  aspect.  It  pro- 
vides a  punishment  for  the  persons  transgressing  its 
provisions,  and  makes  property  used  for  the  illegal 
sale  of  liquor  thereon  a  common  nuisance.  There  is  no 
good  reason  apparent  why  proceedings  may  not  be 
prosecuted  under  both  phases  of  the  statute.  The 
principle  is  laid  down  in  Story's  Equity  Jur.,  Sections 
921,  923  and  924,  that  courts  of  equity  have  jurisdiction 
to  abate  common  nuisances.  In  Section  921  Story 
says :  ' '  In  regard  to  public  nuisances  the  jurisdiction 
of  courts  of  equity  seems  to  be  of  very  ancient  date 
and  has  been  distinctly  traced  back  to  the  reign  of 
Queen  Elizabeth.  The  jurisdiction  is  applicable  not 
only  to  public  nuisances,  strictly  so  called,  but  also  to 
purprestures  upon  public  rights  and  property.'*  In 
Section  923,  he  says:  *'In  cases  of  public  nuisances 
properly  so  called,  an  indictment  lies  to  abate  them 
and  to  punish  the  offenders.  But  an  information  also 
lies  in  equity  to  redress  the  grievances  by  way  of  in- 
junction. The  instances  of  the  interposition  of  the 
court,  however,  are  (it  is  said)  rare  and  principally 
confined  to  informations  seeking  preventative  relief." 
In  Section  924,  he  says:    ''The  ground  of  this  juris- 
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selling,  or  the  keeping  for  sale,  or  the  resorting  for  the 
purpose  of  drinking,  that  constitutes  the  nuisance  and 
against  which  the  nuisance  part  of  the  statute  is  di- 
rected, but  it  is  the  keeping  of  a  place  where  any  or 
all  of  these  things  are  done,  that  constitutes  the  nui- 
sance. Joyce  on  Nuisances,  Sec.  400;  State  v.  Chap- 
man, 10  L.  R.  A.  432 ;  Carleton  v.  Rugg  (Mass.)  5  L.  R. 
A.  432. 

Appellants  insist  that,  because  the  statute  provides 
a  remedy  by  indictment  and  that  on  a  conviction  the 
Criminal  Court  may  enter  an  order  abating  the  nui- 
sance, that  the  remedy  at  law  is  ample  and  a  Court 
of  Equity  may  not  take  jurisdiction.  The  proceeding 
in  equity  is  against  the  property ;  the  fact  that  selling 
liquor  illegally  is  a  breach  of  the  law,  does  not  make 
the  proceeding  in  equity  a  criminal  one.  That  a  de- 
fendant may  have  been  indicted  and  acquitted  of  keep- 
ing a  nuisance  will  not  necessarily  deprive  a  Court  of 
Equity  of  jurisdiction  to  abate  the  nuisance.  Minke  v. 
Hopeman,  87  111.  450;  1  High  on  Inj.,  Sec.  745.  That 
the  statute  has  added  to  the  jurisdiction  of  the  Crimi- 
nal Court  the  right  to  abate  a  nuisance  will  not  take 
from  a  Court  of  Equity  jurisdiction  over  a  matter 
which  was  within  its  jurisdiction  before  the  enactment 
of  the  statute. 

Appellants  further  contend  that  the  validity  of  the 
license  cannot  be  tried  in  this  proceeding  and  that  that 
question  can  only  be  tried  by  a  proceeding  in  quo 
warranto.  If  that  be  true,  still  the  nuisance  on  the 
premises  could  not  be  abated  by  such  a  proceeding, 
but  an  additional  suit  would  be  necessary  to  abate  the 
nuisance,  while  in  this  suit,  if  equity  has  jurisdiction, 
the  nuisance  is  abated  by  the  one  suit. 

Appellants  argue  that  the  cases  of  People  v.  Con- 
don, 102  111.  App.  449,  and  Cella  v.  People  ex  rel.,  112 
111.  App.  376,  are  conclusive  that  a  Court  of  Equity 
has  no  jurisdiction  in  this  case.  In  these  cases  an 
injunction  was  sought  against  the  personal  conduct  of 
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the  defendants  to  restrain  them  from  committing 
criminal  offenses,  and  not  against  the  use  of  property 
by  defendants.  In  the  case  at  bar  the  suit  is  against 
the  use  of  property  as  used,  to  restrain  its  use  as  a 
nuisance.  The  status  of  the  real  estate  is  the  gist  of 
this  suit,  and  the  cases  relied  upon  are  clearly  distin- 
guishable from  this  case. 

We  regard  the  reasoning  in  the  cases  of  Hunt  v. 
Chicago  H.  &  D.  By.  Co.,  121  111.  638;  People  v.  St. 
Louis,  5  Gilm.  351 ;  Smith  v.  McDowell,  State  *s  Atty., 
148  111.  51 ;  Hoyt  v.  McLaughlin,  250  HI.  442 ;  Chicago 
Fair  Grounds  Assn.  v.  People,  60  HI.  App.  488,  in 
which  the  using  of  premises  for  pool  selling  was  en- 
joined; In  re  Debs  (supra);  State  ex  rel.  v.  Crawford, 
28  Kans.  726,  where  the  maintenance  of  a  saloon  in 
violation  of  law  was  enjoined  as  a  nuisance;  State 
ex  rel.  v.  Hobart,  8  Ohio  N.  P.  246 ;  Walker  v.  McNelly, 
121  6a.  114,  where  the  maintenance  of  a  bar  room 
within  three  miles  of  an  academy  was  restrained; 
Commonwealth  v.  McGovern,  116  Ky.  212,  66  L.  R.  A. 
280,  in  which  the  use  of  property  for  a  prize  fight  was 
restrained  as  a  nuisance;  Missouri  v.  Canty,  207  Mo. 
439, 15  L.  E.  A.  (N.  S.)  748  in  which  bull  fighting  was 
restrained  as  a  nuisance;  Commonwealth  v.  Respass, 
131  Ky.  807,  21 L.  R.  A.  (N.  S.)  836,  in  which  at  the  suit 
of  the  state  the  use  of  premises  for  pool  selling  was 
enjoined  as  a  nuisance,  and  Attorney  General  v.  Cock- 
ermouth,  L.  R.  18  Eq.  172,  as  conclusive  of  the  question 
that  a  Court  of  Equity  has  jurisdiction  to  declare  and 
abate  a  nuisance,  and  is  not  deprived  of  such  jurisdic- 
tion merely  because  the  maintenance  of  such  nuisances 
constitutes  a  statutory  criminal  offense,  and  that  nui- 
sances may  be  abated  at  the  suit  of  the  attorney  gen- 
eral although  pecuniary  or  property  interests  are  not 
involved.  The  facts  properly  pleaded  in  the  bill  are  by 
the  demurrer  admitted  to  be  true,  and  the  allegations 
of  the  bill  state  a  proper  case  for  the  restraining  power 
of  a  Court  of  Equity. 
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The  defendants  by  the  decree  are  perpetually  re- 
strained from  using  or  permitting  said  premises  to  be 
used  for  the  sale  of  intoxicating  liquors.  They  have 
raised  no  question  as  to  the  extent  of  the  injunction. 
The  continuation  of  the  injunction  should  have  been 
limited  in  time,  to  until  the  voters  of  the  city  of  Shelby- 
ville  shall,  if  they  ever  do  so,  vote  that  such  territory 
shall  not  remain  anti-saloon  territory.  The  case  is  re- 
versed with  instructions  to  the  court  to  so  modify  the 
injunction,  in  all  other  respects  the  decree  is  aflSrmed. 
Affirmed  in  part^  reversed  in  part  and  remanded  with 

directions. 


Jolin  F.  Farris  and  Henry  Barger,  Defendants  In 
Error,  y.  Claude  Alfred  and  Ed.  Alfred,  Plaintiffs 
in  Error, 

1.  Sai^es — when  supposed  warranty  is  mere  commendation.  On 
a  sale  of  an  automobUe  sold  to  a  rural  mail  carrier,  a  statement 
that  it  would  give  swifter  and  better  service  than  the  horse  the 
carrier  was  using  is  only  an  expression  of  opinion  or  belief  on 
which  the  purchaser  may  use  an  independent  judgment,  and  must 
be  regarded  as  mere  commendation  and  not  a  warranty. 

2.  Bills  and  notes — plea  of  failure  of  consideration,  A  plea  In 
an  action  on  a  note  given  for  an  automobile  purchased  by  a  rural 
mail  carrier,  averring  that  it  was  warranted  to  be  fit  for  the 
purpose  of  carrying  mail  over  his  rural  route  and  that  it  was 
wholly  unfit  for  the  purpose  and  at  times  refused  to  run,  states 
a  mere  conclusion  and  is  demurrable;  it  should  aver  the  particular 
part  wherein  the  machine  was  defective  or  mnflt  for  the  purpose 
for  which  it  was  bought. 

3.  Bills  and  notes — plea  of  failure  of  consideration.  In  an 
action  on  a  note  a  plea  of  failure  of  consideration  should  show  in 
what  manner  it  has  failed;  the  circumstances  of  the  failure  should 
be  set  out  with  as  much  precision  as  in  a  declaration. 

Error  to  the  County  Court  of  Coles  county;  the  Hon.  Charles  A. 
Shuey,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Affirmed.     Opinion  filed  March  15,  1912. 
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James  Vausb,  Jr.,  for  plaintiffs  in  error. 

J.  H,  Marshall  and  C.  C.  Lbb,  for  defendants  in 
error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  in  (assumpsit  on  a  promissory  note 
for  $825  executed  by  defendants.  The  defendants  filed 
a  plea  of  failure  of  consideration  for  said  note,  except 
as  to  the  sum  of  three  hundred  dollars.  The  plea 
avers  that  the  note  was  given  for  an  automobile  sold 
to  defendant,  Claude  Alfred,  by  the  plaintiffs;  that 
Claude*  Alfred  was  engaged  in  delivering  United  States 
mail  on  a  rural  route  and  that  plaintiffs  warranted 
said  automobile  '*to  be  fit  for  the  purpose  of  carrying 
said  United  States  mail  over  said  rural  route,'*  and 
that  said  automobile  would  give  swifter  and  better 
service  than  the  horse  which  defendant  Claude  Alfred 
was  then  driving  on  said  route,  and  that  upon  the  sole 
consideration  of  said  sale  and  warranty  the  defend- 
ants made  and  delivered  said  note.  The  plea  avers 
that  said  automobile  was  not  fit  for  the  purpose  of 
delivering  mail  over  said  rural  route  and  would  not 
and  did  not  give  swifter  and  better  service  than  the 
horse  that  Claude  Alfred  was  then  using,  but  the  same 
was  wholly  unfit  for  said  purpose  and  at  times  re- 
fused to  run  or  go  over  said  route  and  has  so  contin- 
ued, by  reason  whereof  said  automobile  was  not  of 
any  greater  value  than  the  sum  of  three  hundred  dol- 
lars, and  the  consideration  for  said  note  has  failed, 
except  as  to  said  last  mentioned  sum.  The  plaintiffs 
filed  a  demurrer  to  the  plea  and  state,  as  special 
causes  of  demurrer,  that  the  plea  is  uncertain  as  to  the 
supposed  breach  of  warranty;  that  the  allegations  of 
the  plea  are  conclusions  and  that  it  does  not  aver  that 
the  automobile  was  defective  in  any  way.  The  court 
sustained  the  demurrer  and  defendants  abiding  by 
their  plea,  judgment  was  rendered  in  favor  of  plain- 
tiffs. 
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The  only  question  raised  by  the  defendants  is  the 
propriety  of  the  ruling  on  the  demurrer.  That  part  of 
the  supposed  warranty,  which  asserts  that  the  auto- 
mobile would  give  swifter  and  better  service  than  the 
horse  the  defendant  was  using,  was  only  an  expression 
of  opinion  or  belief  on  which  the  purchaser  had  the 
saine  opportunity  of  exercising  his  judgment  that  the 
vendor  of  the  machine  had,  and  must  be  regarded  as 
mere  commendation. 

From  the  plea  it  is  not  clear  whether  the  words 
averred  to  have  been  spoken  by  the  vendor  constituted 
a  warranty  or  were  merely  the  expression  of  an  opin- 
ion. If  the  machine  was  bought  by  the  purchaser  to 
use  in  carrying  mail  over  a  particular  route  and  the 
vendor,  knowing  that  fact,  said  it  was  fit  for  that 
purpose  and  the  purchaser  had  no  knowledge  of  the 
machine  and  relied  on  the  statement  of  the  vendor, 
then  there  was  a  warranty.  If  the  machine  sold  to  de- 
fendants was  unfit  for  the  purpose  of  carrying  mail 
over  that  route,  either  because  of  defective  construc- 
tion in  some  particular  part  or  because  of  want  of  nec- 
essary power,  the  plea  should  have  averred  the  partic- 
ular part  wherein  the  machine  was  defective  or  unfit 
for  the  purpose  for  which  it  was  bought.  While  the 
plea  avers  that  the  machine  was  not  fit  for  carrying  the 
mail,  and  negatives  the  supposed  warranty  in  the 
words  of  the  warranty,  yet  that  is  only  a  conclusion 
drawn  from  facts  which  should  have  been  pleaded. 
A  plea  of  failure  of  consideration  should  show  in  what 
manner  it  has  failed ;  the  circumstances  of  the  failure 
should  be  set  out  with  as  much  precision  as  in  a  dec- 
laration. Honeyman  v.  Jarvis,  64  111.  366.  *  *  The  plea 
must  state  particularly  in  what  the  failure  consisted.'* 
**  General  averments  are  not  sufiBcient.''  Parks  v. 
Hohnes,  22  111.  522;  Baldwin  v.  Banks,  20  111.  48. 
Under  the  plea  there  was  no  specific  fact  averred  upon 
which  an  issue  of  fact  could  be  made  to  submit  to  a 
jury.  There  was  no  error  in  sustaining  the  demurrer. 
The  judgment  is  affirmed. 

Affirmed. 
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Noel  Orlea,  Appellee,  y.  Bunsen  Coal  Co.,  Appellant. 

1.  Mines — safe  place  to  work.  The  rule  requiring  the  master  to 
use  reasonable  diligence  to  furnish  a  reasonably  safe  place  for  his 
employees  to  work  does  not  apply  to  those  employees  whose  duties 
are  to  make  dangerous  places  safe,  and  this  is  true  in  the  case 
of  mines  notwithstanding  the  mining  act. 

2.  Masteb  and  servant — risk  assumed  in  making  dangerous 
place  safe.  An  experienced  timber  man  was  using  his  own  method 
in  making  safe  a  dangerous  place  in  a  mine,  and  it  becoming  neces- 
sary for  him  to  run  he  caught  his  foot  in  a  hole  between  ties  in  the 
roadway  that  was  full  of  slush  and  mud.  Held,  that  he  had  equal 
means  of  knowledge  with  the  owner  to  observe  the  conditions,  and 
that  he  assumed  the  risk  of  the  hole  as  a  matter  of  law. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  E.  R.  E.  Kimbbough,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Reversed. 
Opinion  filed  March  15,  1912. 

WiiiLiAM  Beye  and  Rearick  &  Meeks,  for  appellant ; 
Knapp  &  Campbell,  of  counsel. 

E.  Allen  Stevens  and  Clabk  &  Hutton,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  for  the  recovery  of  dam- 
ages for  a  personal  injury  averred  to  have  been  sus- 
tained because  of  the  negligence  of  the  defendant 
while  he  was  in  its  employment.  There  was  a  verdict 
and  judgment  for  $800  in  favor  of  the  plaintiff.  The 
defendant  prosecutes  this  appeal. 

The  declaration  consists  of  two  counts  alleging 
common  law  negligence.  ^  The  first  count  avers  that 
the  plaintiff  was  working  for  the  defendant  as  a  coal 
miner  and  that  the  defendant  negligently  failed  to  use 
reasonable  care  to  keep  a  certain  roadway  in  a  reason- 
ably safe  condition,  in  that  it  negligently  permitted 
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a  certain  hole  to  be  and  remain  between  the  ties  at  a 
point  near  where  the  plaintiff  was  ordered  to  work; 
that  said  hole  extended  across  the  roadway  between 

the  rails  of  the  track  and  was  filled  with  water  and 

• 

soft  mud,  and  that  this  was  a  dangerous  condition, 
which  had  existed  for  a  long  time,  of  which  the  de- 
fendant had  knowledge  and  that  the  plaintiff  had  no 
knowledge  of  the  existence  of  the  hole  and  no  oppor- 
tunity to  discover  the  same.  The  only  difference  in 
the  second  count  is  that  it  avers  that  such  condition 
had  existed  for  such  a  length  of  time  that  the  defend- 
ant by  the  exercise  of  ordinary  care  would  have  known 
of  it. 

The  evidence  shows  that  the  mine  had  been  shut 
down  for  several  months  prior  to  the  accident;  that 
the  defendant  had  purchased  the  mine  and  was  clean- 
ing up  the  entries  and  getting  it  in  shape  to  begin 
mining;  that  at  that  time  no  person  was  in  the  mine 
except  persons  employed  for  the  purpose  of  making 
the  mine  safe  and  improving  its  condition;  that  the 
entries  were  in  bad  repair  and  unsafe ;  that  there  was 
rubbish  upon  the  tracks  and  the  timbers,  caps  and 
braces  supporting  the  roof  had  become  insu£Scient 
and  unsafe  to  support  it ;  that  the  work  of  getting  the 
mine  in  shape  for  work  was  progressing  in  certain 
entries  towards  the  west  and  that  it  was  necessary 
that  the  timber  men  should  make  the  roof  safe  by 
pulling  down  the  loose  rock  and  timbers,  and  sup- 
porting the  roof  with  new  timbers  where  necessary, 
before  the  men  working  upon  the  roadway  were  per- 
mitted to  work  under  the  roof.  Tony  Witsch,  plain- 
tiff's helper,  testified  on  behalf  of  plaintiff  that  **we 
and  the  timber  gang  were  going  ahead  of  this  rock 
gang  taking  down  the  roof  ^nd  making  it  safe  wher- 
ever it  was  necessary,  so  that  the  men  on  the  roadway 
wotdd  not  have  to  work  under  a  place  that  was  un- 
safe.'' 

Freeman  Orlea,  a  nephew  of  plaintiff,  who  was 
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working  in  the  main  west  entry  at  the  time  of  the 
accident  testified  that  he  knew  that  the  timbers  there 
were  old  and  rotted  and  the  roof  in  a  very  dangerous 
condition,  that  he  knew  that  was  its  condition  the 
night  before,  and  that  there  were  men  taking  down 
this  loose  rock  and  timbers  so  as  to  make  the  roof 
safe. 

The  plaintiff  was  a  coal  miner  of  thirty  years  expe- 
rience; he  was  engaged  by  the  defendant  as  an  expe- 
rienced timber  man  and  had  had  much  experience  in 
that  line.  He  testified  that  he  had  been  working  in 
the  sixth  west  entry  and  that  he  was  directed  by  his 
foreman  to  go  with  his  partner  to  the  fifth  west  entry 
where  there  was  a  ''new  fall,''  ''pull  the  fall  down 
and  make  it  safe, ' '  so  that  the  work  of  clearing  up  that 
entry  might  proceed.  He  with  his  helper  and  the 
foreman  went  through  a  cross  cut  and  on  arriving  in 
the  fifth  west  entry  they  proceeded  west  to  a  point 
just  east  of  room  twenty-two.  Plaintiff  was  asked 
what  the  foreman  said  about  the  manner  of  doing  the 
work  and  replied  he  was  sitting  just  back  of  us;  ''he 
didn't  say  anything,  just  let  us  do  it  on  our  own  judg- 
ment. ' ' 

Plaintiff  and  his  helper  took  down  a  fall,  and  at  the 
time  of  the  accident  were  engaged  in  removing  the 
old  timbering  and  loose  rock  just  east  of  room  twenty- 
two.  At  this  point  there  were  four  timbers  two  or 
three  feet  apart  across  the  top  of  the  entry  supported 
on  the  north  side  by  a  "hitch"  in  the  side  wall.  The 
south  end  of  each  timber  was  supported  by  a  prop. 
The  entry  had  been  made  safe  east  of  this  place.  Noth- 
ing had  been  done  on  the  roadway  under  these  timbers 
because  of  the  dangerous  conditio^  of  the  roof.  There 
was  mud  and  slush  in  the  roadway  to  such  an  extent 
that  some  of  the  ties  were  covered  with  mud  and 
water.  Plaintiff  standing  under  the  second  timber 
from  the  west  assisted  by  his  helper  who  stood  behind 
him  proceeded  to  knock  down  the  post  under  the  west 
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timber,  using  a  prop  for  that  purpose.  When  they 
rammed  the  post  under  the  south  end  of  the  west 
timber,  it  fell  to  the  east  knocking  down  the  next 
timber  east,  and  it  fell  against  the  next  one,  and  that 
against  the  last  one,  so  that  all  four  timbers  fell.  The 
plaintiflF  ran  east  and  claims  to  have  got  his  foot 
caught  between  the  ties,  which  were  four  feet  long 
and  four  or  five  inches  square.  He  fell  under  where 
the  third  timber  had  been,  and  was  struck  by  a  falling 
rock  that  broke  his  leg  which  is  now  crooked  and 
weak. 

The  rule  requiring  the  master  to  use  reasonable 
diligence  to  furnish  a  reasonably  safe  place  for  his 
employees  to  work  does  not  apply  to  those  employees 
whose  duties  are  to  make  dangerous  places  safe,  and 
this  is  true  in  the  case  of  mines  notwithstanding  the 
statute.  Kellyville  Coal  Co.  v.  Bruzas,  223  111.  595; 
Tygett  V.  Sunnyside  Coal  Co.,  121  111.  App.  77 ;  Village 
of  Montgomery  v.  Robertson,  229  111.  466;  Ashcraft 
V.  Roberts,  151  111.  App.  88;  Morgan  v.  Wabash  Ry. 
Co.,  158  HI.  344. 

The  plaintiflF  although  working  in  a  mine  was  not 
employed  as  a  miner  proper  working  at  mining,  but 
was  employed  to  make  safe  the  dangerous  places  in 
the  mine,  the  conditions  of  which  were  obvious  and 
apparent  to  the  observation  of  any  person  of  ordi- 
nary intelligence.  The  evidence  shows  that  he  had 
full  opportunity  and  equal  means  of  knowledge  with 
defendant  to  observe  the  conditions  and  that  he  did 
see  the  conditions  and  is  chargeable  with  full  notice 
thereof.  It  was  by  reason  of  his  employment  to  make 
safe  these  dangerous  places  that  he  was  injured.  He 
was  given  no  special  directions  by  his  foreman  as  to 
how  to  do  the  work,  but  only  told  to  make  it  safe; 
the  method  was  left  to  his  own  judgment.  In  under- 
taking this  work  he  assumed  the  hazard  of  the  em- 
ployment. 


Third  District — March,  1912.  179 

Jorte  V.  Chicago  ft  Alton  R.  Co.,  171  111.  App.  179. 

No  judgment  in  favor  of  the  plaintiflF  can  be  sus- 
tained when  the  testimony  given  by  him  is  considered. 
The  judgment  is  reversed. 

Reversed. 

Finding  op  Fact  :  The  plaintiff  assumed  the  risk  of 
the  danger  by  which  he  was  injured. 


lyrtle  Jorte,  Administratrix  of  the  estate  of  Boy 
Jorte,  deceased,  Appellee,  y.  Chicago  &  Alton  B. 
B.  Co.,  Appellant. 

1.  Mastkb  and  servant — duty  of  switchman  to  inspect  appJi- 
ancet.  Where  a  brakexnan  is  furnished  with  printed  rules  requir- 
ing him  to  examine  and  know  condition  of  brakeshafts,  hand  holds 
and  similar  appliancef,  he  is  not,  when  he  is  made  a  switchman, 
charged  with  the  duty  of  inspection  if  there  is  no  evidence  of  rules 
concerning  switchmen. 

2.  Master  and  servant — when  empXoyeft  knowledge  of  defects 
is  a  question  for  the  jury,  A  switchman  was  killed  while  boarding 
an  engine  tender.  No  one  saw  how  he  fell  but  he  exclaimed  "the 
cut  lever  is  the  cause  of  thi^."  The  cut  lever  was  attached  to  a 
bracket  that  was  attached  to  a  wooden  sill  of  the  tender  and  was 
found  pulled  off.  There  was  evidence  that  the  bracket  was  cracked 
and  that  the  sill  was  rotten  and  it  did  not  appear  that  deceased 
had  any  knowledge  of  such  conditions.  Held,  it  was  a  question 
for  the  Jury  whether  defendant  company  had  actual  or  construc- 
tive knowledge  of  the  defects. 

3.  Master  and  servant — when  employer  is  negligent  in  furnish- 
ing defective  equipment,  A  switchman  was  killed  while  boarding 
an  engine  tender  and  a  bracket  attached  to  a  wooden  sill  and 
holding  a  cut  lever  was  found  to  have  been  pulled  away.  There 
was  evidence  that  the  bracket  had  been  cracked  and  that  the  sill 
was  rotten.  Held,  the  Jury  might  reasonably  find  that  the  company 
had  been  negligent  in  furnishing  defective  equipment. 

4.  Master  and  servant — evidence  sufficient  to  show  due  care  of 
employe.  Where  a  switchman  was  killed  while  boarding  an  en- 
gine tender  by  the  giving  away  of  a  bracket  holding  a  cut  lever, 
and  the  evidence  shows  that  he  was  an  able  bodied  man,  twenty- 
seven  years  of  age,  of  careful  habits,  industrious  and  sober  and 
that  he  was  performing  his  duty  in  the  customary  manner,  his 
due  care  may  be  inferred  from  the  circumstances. 
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5.  Master  and  sebvant — due  care  may  6c  shown  ty  circum- 
stances. Direct  testimony  on  an  issue  whetiiier  a  servant  was  using 
due  care  when  injured  is  not  required  but  only  the  best  evidence 
that  is  susceptible  of  being  adduced  under  the  circumstanees  of  the 
case. 

6.  Masteb  and  servant — when  proximate  cause  of  injury  is  for 
the  jury,  A  switchman  wafi  killed  while  boarding  an  engine  tender 
in  the  night  time,  and  the  equipment  of  a  cut  lever  attached  to  the 
tender  was  found  to  have  been  defective,  of  which  condition  he  had 
no  knowledge.  It  was  claimed  that  he  might  have  grasped  the  cut 
lever  instead  of  a  grab  iron.  There  was  evidence  that  switchmen 
sometimes  caught  the  cut  lever  in  the  night  instead  of  a  grab  iron, 
they  being  a  few  inches  apart  and  about  the  same  size.  It  was  a 
part  of  decedent's  duty  to  use  the  cut  lever.  Held^  it  was  a  ques- 
tion for  the  Jury  as  to  the  proximate  cause  of  the  death,  and  they 
might  reasonably  find  the  defective  cut  lever  to  have  been  the 
cause. 

7.  Master  and  servant — when  evidence  admitted  on  condition 
is  properly  followed  up,  A  switchman  was  killed  apparently  by  a 
defect  in  a  cut  lever  that  he  was  required  to  use  which  was  atf> 
tached  to  an  engine  tender.  Evidence  as  to  what  was  the  matter 
if  a  "knuckle"  did  not  open  when  the  cut  lever  wafi  used  was  ad- 
mitted on  a  promise  to  supply  evidence  that  it  did  not  open.  An- 
other switchman  testified  that  the  knuckle  "worked  hard  and  did 
not  work  as  easy  as  it  should  so  I  used  a  chain  after  that."  Held^ 
the  evidence  was  properly  admitted. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Creiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Affirmed.  Opinion  filed  March  15,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Patton  &  Patton,  for  appellant;  Silas  H.  Strawn, 
of  counsel. 

Drennan  &  Lawleb,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  begun  by  Myrtle  Jorte, 
administratrix  of  the  estate  of  Roy  Jorte,  deceased, 
against  the  Chicago  and  Alton  Eailroad  Company  to 
recover  damages  for  the  death  of  plaintiff's  intestate, 
averred  to  have  been  caused  by  the  negligence  of  the 
defendant.    A  jury  returned  a  verdict  against  the  de- 
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fendant  for  $7,000  upon  which  judgment  was  ren- 
dered.    The  defendant  prosecutes  this  appeal. 

The  declaration  contains  two  counts  substantially 
alike.  They  aver  in  substance  that  the  deceased  was 
in  the  employ  of  the  defendant  as  a  switchman;  that 
the  defendant  negligently  failed  to  use  reasonable  care 
to  furnish  the  deceased  reasonably  safe  appliances, 
m  that  it  negligently  furnished  him  a  steam  engine 
with  a  tender  attached  for  switching  purposes,  the  cut 
bar  of  said  tender  and  the  wooden  beam  to  which  it 
was  adjusted,  being  old,  rotten,  broken,  weak,  worn 
out,  defective,  and  out  of  repair,  which  condition  was 
known  to  the  defendant  or  by  the  exercise  of  reason- 
able diligence  on  the  part  of  the  defendant  could  have 
been  known,  but  the  deceased  did  not  know  of  said 
condition  and  by  the  exercise  of  due  care  on  his  part 
it  could  not  have  been  known  to  him;  that  while  the 
deceased  was  engaged  at  work  upon  said  engine  in 
the  line  of  his  duty  as  switchman  and  in  the  exercise 
of  due  care  for  his  safety,  by  reason  of  said  cut  bar, 
eastings  and  wooden  beam  being  old,  rotten,  broken, 
weak,  defective  and  out  of  repair,  one  of  the  castings 
pulled  loose  and  gave  away  from  the  wooden  beam,  by 
reason  whereof  deceased  was  thrown  or  fell  from  the 
footboard  of  said  tender  and  killed. 

The  appellant  has  raised  no  question  concerning 
the  declaration  or  as  to  the  giving  or  refusing  of  any 
instructions,  with  the  exception  that  it  contends  that 
a  peremptory  instruction  to  find  for  the  defendant 
should  have  been  given,  because  there  is  no  evidence 
tending  either  to  show  that  the  death  of  Jorte  was 
caused  by  the  defect  in  the  cut  lever,  or  that  he  was 
in  the  exercise  of  due  care. 

The  evidence  shows  that  Jorte  was  working  as  a 
night  switchman  in  the  switch  yard  of  appellant  at 
Rigley  on  the  night  of  October  21,  1910,  when  he  was 
killed  shortly  after  midnight;  that  he  was  working 
with  another  switchman  named  Sutton,  Jorte  working 
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on  the  engine  and  Sutton  in  the  yards;  the  engine 
tender  had  a  sloping  tank  with  a  ''cut  lever"  running 
across  the  end  that  could  cut  from  both  sides.  A  ''cut 
lever ' '  is  an  iron  rod  running  along  the  sill  at  the  rear 
of  the  tank  on  the  tender.  It  is  held  in  place  by  an 
iron  bracket  at  each  end  and  one  in  the  middle  fas- 
tened to  the  sill  and  terminates  with  a  lever  at  each 
end  on  the  side  of  the  tender  just  outside  the  end 
brackets.  Its  use  is  to  raise  the  pin  or  lock  block  in 
the  knuckle  by  a  short  lever  attached  in  the  center 
with  a  chain  connecting  the  center  lever  with  the  pin 
so  that  the  automatic  car  coupling  can  be  opened  with 
the  cut  lever.  A  few  inches  above  the  cut  lever  is  a 
grab  iron  or  hand  rail  about  the  same  size  as  the  cut 
lever,  fastened  at  each  end  to  the  tank  sill,  for  the 
support  of  the  men  riding  on  the  footboard  of  the 
tender.  During  the  afternoon  before  Jorte  was  killed 
and  while  the  day  switchmen  were  at  work,  in  mak- 
ing a  coupling  the  knuckle  on  this  tender  passed  an- 
other, and  the  T  on  the  cut  lever  struck  the  vestibule 
of  a  coach  bending  the  rod  so  that  the  cut  lever  did 
not  work  easy  after  that  time.  When  Jorte  went  to 
work  the  chain  that  connects  the  cut  lever  with  the 
pin  was  also  discovered  to  be  out  of  order;  this  was 
reported  to  the  engineer  and  fixed  by  him.  The  evi- 
dence further  shows  the  bracket  on  the  right-hand 
side  had  been  cracked  on  top  of  the  sill  near  the 
shoulder  of  the  casting  for  some  time,  as  was  shown 
immediately  after  the  accident  by  the  rusted  condi- 
tion of  the  fracture.  A  witness,  McGahey,  testified 
that  he  was  working  with  this  engine  in  the  daytime, 
two  days  before  the  deceased  was  injured  by  this 
engine,  and  noticed  that  the  bracket  on  the  cut  lever 
on  the  right-hand  side  of  the  tender  was  loose;  that 
he  drove  an  ordinary  railroad  spike  into  the  sill  at 
the  side  of  the  bracket  to  fasten  it;  that  the  spike 
drove  in  easy  as  he  drove  it  in  with  an  inch  bolt  a 
foot  long  and  that  the  sill  was  inclined  to  be  rotten. 
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He  did  not  observe  that  the  end  bracket  was  cracked 
or  broken  but  did  see  tne  center  bracket  was  broken. 

About  midnight  the  foreman  gave  an  order  to  the 
switching  crew,  with  which  Jorte  was  working,  to  take 
the  engine  and  get  some  cars  about  four  car  lengths 
distant  from  the  tender.  Sutton  and  Jorte  were  then 
standing  about  opposite  the  cab  of  the  engine.  Jorte 
said  '*let  us  go^'  and  started  to  the  end  of  the  tender 
and  stepped  on  the  footboard.  Sutton  saw  nothing 
further,  as  he  stepped  on  the  footboard  at  the  front 
of  the  engine  as  it  passed  him  and  immediately  heard 
some  one  cry  out  and  saw  the  foreman  give  a  stop 
signal.  Sutton  went  back  to  the  tank  and  heard  Jorte 
crying  out  under  the  tank.  Sutton  said  how  did  you 
happen  to  get  this,  and  Jorte  said  ''the  cut  lever  is 
the  cause  of  this."  On  examining  the  tender,  it  was 
found  the  bracket  on  the  west  side  of  the  sill  was 
pulled  off,  and  the  cut  lever  at  the  west  end,  the  right- 
hand  side  was  hanging  down  across  the  coupler. 

The  proof  also  shows  that  Jorte  had  been  a  brake- 
man  for  the  defendant  from  October,  1909,  until  De- 
cember, 1909,  when  he  became  a  switchman.  As  a 
brakeman  he  was  furnished  with  a  set  of  printed  rules. 
One  of  the  printed  rules  requires  all  brakemen  to  ex- 
amine and  know  the  condition  of  the  brakeshafts,  lad- 
ders, running  boards,  steps  and  hand  holds  and  know 
that  they  are  in  proper  condition.  The  evidence  does 
not  show  that  there  are  any  rules  concerning  switch- 
men. Appellant  argues  that  ''the  position  of  brake- 
men  and  switchmen  are  practically  the  same,  the  only 
difference  being  that  brakemen  work  out  on  the  road, 
while  the  switchmen  ^s  duties  are  confined  to  the 
yards.''  Switchmen  work  by  the  hour  and  brakemen 
by  the  trip.  While  they  have  some  similar  duties  to 
perform  a  switchman  is  not  a  brakeman.  The  defend- 
ant required  parties  desiring  to  work  in  either  one  of 
these  situations  to  sign  a  written  application  stating 
the  employment  the  applicant  desired.    There  is  noth- 


184  Appellate  Courts  of  Illinois. 

Jorte  V.  Chicago  ft  Alton  R.  CJo.,  171  111.  App.  179. 

ing  in  the  rules  requiring  inspection  by  switchmen, 
and  the  deceased  when  injured  was  acting  under  the 
direct  orders  of  a  foreman  of  defendant. 

The  deceased  had  never  worked  with  this  engine  in 
the  daytime,  and  the  evidence  does  not  show  that  he 
had  any  knowledge  or  information  that  the  sill  of  the 
tender,  to  which  the  bracket  that  gave  way  was  at- 
tached, was  rotten.  It  was  a  question  for  the  jury  to 
decide  from  the  evidence,  whether  the  defendant  had, 
or  ought  to  have  had,  knowledge  of  the  condition  of 
the  sill  and  bracket  or  either  of  them. 

**The  servant  is  under  no  primary  obligation  to  in- 
spect for  latent  defects  and  test  the  fitness  and  safety 
of  the  place,  fixtures,  or  appliances  provided  him  by 
the  master.  He  may  assume  that  they  are  fit  and  safe, 
and  though  the  circumstances  may  be  such  a  servant 
is  chargeable  with  knowledge  of  such  defects  as  are 
patent  and  obvious  and  of  such  defects  as  in  the  ex- 
ercise of  ordinary  care  he  ought  to  have  knowledge 
of,  the  servant  is  not  to  be  deemed  as  having  notice 
or  knowledge  of  such  defects  and  insuflSciencies  as 
can  be  ascertained  only  by  investigation  and  inspec- 
tion for  the  purpose  of  ascertaining  that  there  is  no 
danger. '  *  Wrisley  Co.  v.  Burke,  203  HI.  250 ;  Armour 
V.  Brazeau,  191  111.  117.  ''While  there  is  no  absolute 
duty  to  use  reasonable  care  to  keep  appliances  in  safe 
condition,  there  is  a  duty  to  use  reasonable  care  to 
keep  them  fit,  and  this  duty  may  require  inspection 
at  reasonable  intervals,  and  the  employment  of  such 
tests  as  will  reveal  the  condition  of  the  machinery 
or  appliances.  This  duty  of  inspection  rests  upon  the 
employer  and  not  the  employee  and  depends  on  the 
character  of  the  machine  or  appliance,  since  ordinary 
care  may  require  an  inspection  oftener  in  one  case 
than  in  another.'^  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  HI.  145. 

The  jury  might  reasonably  find  from  the  evidence 
that  the  defendant  was  negligent  in  furnishing  the 
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deceased  an  engine  to  work  with,  the  sill  of  the  tender 
of  which  was  so  defective  or  rotten  that  the  lag  screws 
which  fastened  a  bracket  holding  the  cut  lever  in  place, 
pulled  out  and  that  the  said  bracket  or  casting  was 
fractured  and  that  the  defendant  had  notice  of  such 
defects. 

No  person  saw  how  the  deceased  fell  under  the  en- 
gine, but  it  is  clear  that  he  fell  because  of  the  bracket 
giving  way  at  the  end  of  the  cut  lever.  The  evidence 
shows  that  he  was  an  able-bodied  man,  twenty-seven 
years  of  age,  of  careful  habits,  industrious  and  sober 
and  that  he  was  performijig  his  duty  in  tie  custom- 
ary manner  when  injured.  From  the  circumstances 
in  evidence  due  care  by  the  deceased  may  be  inferred. 
Direct  testimony  on  that  issue  is  not  required  but 
only  the  best  evidence  that  is  susceptible  of  being 
made  under  the  circumstances  of  the  case.  C.  &  A. 
B.  R.  Co.  V.  Carey,  115  111.  115 ;  E.  J.  &  E.  Ry.  Co.  v. 
Hoadley,  220  111.  462. 

Appellant  also  contends  that  the  judgment  cannot 
be  sustained  because  the  proof  does  not  show  that 
the  deceased  was  working  with  the  cut  lever  to  open 
the  knuckle  of  the  coupler  when  injured,  and  that  he 
may  have  grasped  the  cut  lever  instead  of  the  grab 
iron  when  he  stepped  on  the  footboard  of  the  tender. 

The  evidence  is  that  switchmen,  in  the  night  time, 
must  hold  their  lanterns  to  see  to  step  on  the  foot 
board  and  grab  with  the  other  hand  at  the  grab  iron, 
and  that  sometimes  they  catch  the  cut  lever  as  the  cut 
lever  and  the  grab  iron  are  only  four  or  five  inches 
apart  and  about  the  same  size.  The  cars  they  were 
going  to  get  were  only  about  four  car  lengths  distant 
when  they  started.  The  cut  lever  had  worked  stiff 
since  the  accident  in  the  afternoon.  It  does  not  ap- 
pear that  the  deceased  had  any  knowledge  of  the  ac- 
cident that  damaged  the  cut  lever.  The  engine  had 
moved  its  length,  since  Sutton,  standing  until  the  en- 
gine passed  him,  had  stepped  on  the  footboard  at  the 
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other  end  before  he  heard  the  deceased  cry  out.  It 
was  the  duty  of  the  deceased  to  open  the  automatic 
coupler  before  reaching  the  cars.  In  performing  that 
duty  the  handle  of  the  cut  lever  would  be  pulled  in 
the  direction  away  from  the  sill  of  the  tender.  It  was 
a  question  for  the  jury  under  the  circumstances  to 
decide  what  was  the  proximate  cause  of  the  injury, 
and  they  might  reasonably  find  the  defective  cut  lever 
to  have  been  the  cause  while  the  deceased  was  in  the 
performance  of  his  duty. 

Plaintiff  asked  the  witness  Sutton,  a  switchman, 
' '  If  the  knuckle  don 't  open  when  you  pull  the  pin  with 
the  cut  lever  then  what  is  the  matter?''  The  court 
permitted  this  question  to  be  answered  on  the  prom- 
ise of  counsel  that  there  would  be  evidence  that  it 
did  not  open.  The  witness  answered  ''on  account 
of  the  knuckle  not  being  greased  or  working  right,  it 
should  be  kept  oiled."  There  was  proof  that  the 
knuckle  did  not  work  right  all  the  afternoon  by  the  wit- 
ness Follard.  He  was  the  switchman  working  with 
the  engine  when  the  couplings  passed  each  other;  he 
testified,  ''it  worked  hard  and  did  not  work  as  easy  as 
it  should  so  I  used  the  chain  after  that,  just  used  the 
lever  once  after  the  collision.''  We  find  no  error  in 
the  ruling  concerning  this  evidence. 

While  appellee  has  assigned  cross  errors,  in  the 
view  we  take  of  this  case  it  is  not  necessary  to  review 
them.  No  sufficient  reason  having  been  shown  for 
the  reversal  of  this  judgment,  it  is  affirmed. 

Affirmed. 
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Irwin  E.  Fosnaugh,  Administrator  of  the  estate  of 
Mrs.  James  A.  Fosnaugh,  deceased,  y.  James  H. 
Jiles,  Appellant. 

Bankbuptct — sufficiency  of  plea  of  discharge.  A  plea  setting  up 
a  discharge  to  J.  H.  Jiles,  if  defective  in  not  averring  that  the  de- 
fendant James  H.  Jiles  is  the  person  mentioned  in  the  discharge, 
is  defective  only  in  form  and  cannot  be  attacked  by  a  general  de- 
murrer. 

Action  in  assumpsit  on  a  note.  Appeal  from  the  Circuit  Court 
of  DeWitt  county;  the  Hon.  Fbed  C.  Hux,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1911.  Reversed  and  remanded 
with  directions.     Opinion  filed  March  15,  1912. 

W.  F.  Gbay,  for  appellant ;  L.  E.  Stone,  of  counsel. 
John  Fulleb  and  L.  O.  Williams,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Plaintiff  began  this  suit  in  assumpsit  to  recover  on 
a  promissory  note  executed  by  the  defendant  on  Feb- 
ruary 26,  1906.  Among  other  pleas,  the  defendant 
filed  an  amended  plea  averring  that  after  the  making 
of  the  said  supposed  promises  in  the  declaration  men- 
tioned, and  before  the  commencement  of  this  suit,  on, 
to-wit,  May  24,  1907,  the  United  States  Court  of  the 
Southern  District  of  Illinois  granted  to  the  defendant 
a  certain  discharge  in  bankruptcy  in  words  and  figures 
following,  setting  up  in  haec  verba  a  discharge  to  J. 
H.  Jiles,  and  further  avers  that  the  supposed  cause 
of  action  and  each  of  them  in  the  said  declaration 
mentioned  are  in  respect  to  a  debt  and  claim  provable 
against  the  estate  of  the  defendant,  which  existed  on 
May  2,  1906,  and  are  not  any  of  them  excepted  from 
the  operation  of  a  discharge  in  bankruptcy,  and  prays 
judgment,  etc.  The  plaintiff  filed  a  general  demurrer 
which  was   sustained   and   defendant  abided  by  his 
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plea.    Judgment  was  rendered  in  favor  of  the  plain- 
tiff.   The  defendant  appeals. 

The  only  contention  urged  by  appellee  as  a  cause 
for  sustaining  the  demurrer  is  that  the  plea  is  defect- 
ive in  not  averring  that  the  defendant,  James  H. 
Jiles,  is  the  J.  H.  Jiles  mentioned  in  the  discharge. 
The  plea  avers  that  the  United  States  Court  on  etc., 
granted  to  the  defendant  a  discharge  in  words  and 
figures  to-wit,  etc.  If  there  is  any  defect  in  the  plea 
it  is  one  in  form  and  not  in  substance  and  could  not 
be  taken  advantage  of  by  a  general  demurrer.  The 
court  erred  in  sustaining  the  demurrer  to  the  plea  of 
discharge  in  bankruptcy.  The  judgment  is  reversed 
and  the  cause  remanded  with  instructions  to  the  trial 
court  to  overrule  the  demurrer  to  the  amended  plea. 

Reversed  and  rema/nded  with  directions 


Alonzo  Leonard,  Appellee,  y.  B.  Heavner,  Appellant. 

1.  Alteration*  of  instruments — materiality.  Where  persons  con- 
tract to  repurchase  a  note  from  the  bolder  after  a  certain  time,  re- 
serving the  right  to  redeem  it  any  time,  an  unauthorized  striking 
out  of  the  reservation,  at  the  instance  of  the  holder,  before  the 
contract  is  accepted,  is  a  material  alteration  which  will  release  one 
who  signed  the  contract  as  surety. 

2.  Alteration  of  instruments — authority  to  alter  cannot  he 
proved  hy  statements  of  agent.  Where  the  payee  of  a  note  con- 
tracts to  repurchase  the  same  from  the  holder  and  the  contract 
is  signed  by  another  as  surety,  in  an  action  against  the  surety  on 
a  failure  to  repurchase,  evidence  of  a  statement  made  by  the  payee 
to  an  agent  of  the  holder  at  the  time  the  contract  was  accepted, 
that  he  had  authority  to  make  a  material  alteration  in  the  con- 
tract, is  not  admissible. 

3.  Alteration  of  instruments — evidence  to  prove  authority  to 
alter.  Where  the  payee  of  a  note  contracts  to  repurchase  the  same 
from  the  holder  and  the  contract  is  signed  by  another  as  surety, 
that  the  signers  were  costockholders  in  an  insolvent  corporation. 
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the  stock  of  which  was  all  water,  is  not  of  itself  sufficient  to  prove 
that  the  payee  was  an  agent  of  the  surety  with  authority  to  make 
a  material  alteration  in  the  contract  before  it  was  accepted. 

4.  Principal  and  agent — proof  of  agency.  In  making  proof  of 
agency  the  agent  may  testify  to  statements  made  at  the  time  the 
agency  was  created,  but  statements  made  by  the  agent  at  the  time 
he  acted  are  incompetent. 

5.  Alteration  of  instruments — ratification.  The  payee  of  a 
note  contracted  to  repurchase  the  same  from  the  holder  and  an- 
other signed  as  surety,  but  the  payee  made  a  material  alteration 
in  the  contract  before  it  was  accepted.  In  a  proceeding  by  the 
payee's  trustee  In  bankruptcy  against  the  surety  he  admitted  lia- 
bility on  a  note  which  was  not  the  one  in  question,  and  in  a  letter 
to  the  holder  of  the  note  to  be  rebought  he  denied  ever  signing 
the  contract  Held,  there  was  no  evidence  that  the  surety  ratified 
or  recognized  the  contract  as  binding  after  he  knew  of  the  change. 

Action  in  asBumpait  on  written  contract.  Appeal  from  the  Cir- 
cuit Court  of  Pike  county;  the  Hon.  Harry  Higbee,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1911.  Reversed  with 
final  Judgment  here.  Opinion  filed  March  15,  1912.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

John  Matson  and  Anderson  &  Matthews,  for  ap- 
pellant. 

William  Mumford,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  upon  a  written  con- 
tract. The  declaration  contains  two  special  counts 
and  the  common  counts.  The  special  counts  set  forth 
the  written  contract  and  a  promissory  note  concern- 
ing which  the  contract  was  made.  The  note  and  con- 
tract are  as  follows: 

**$2000.00  Pearl,  Illinois,  Apl.  27th,  1908. 

Three  years  or  before,  after  date,  for  value  re- 
ceived, we  or  either  of  us  promise  to  pay  C.  A. 
Manker,  or  order,  Two  Thousand  Dollars,  at  seven 
per  cent  per  annum  from  date  until  paid. 

F.  J.  Mc Williams,  P.  0.  1612  Demster  st., 

Evanston,  ID. 
T.  A.  Cramer,  P.  0.  639  Lincoln  ave.,  Chicago,  HI.'' 
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Endorsement  on  Back  op  Note: 

* '  Manker-Heavner  Navigation  Co.,  by  B.  Heavner, 
Treas.  C.  A.  Manker,  Prest. "  *  *  I  guarantee  payment 
of  the  within  note  waiving  protest. 

C.  A.  Mankbr.*' 

''Pearl,  III.,  May  2,  1908. 
Concerning  a  certain  note  of  $2000.00  bearing  date 
of  Apl.  27th,  1908,  given  by  F.  J.  McWilliams,  T.  A. 
Cramer,  favor  C.  A.  Manker  with  interest  from  date, 
we  agree  that  upon  30  days  notice  from  the  holder 
of  said  note,  to  buy  it  from  him  at  any  time  after  one 
year  from  date  and  to  pay  full  principal  and  interest, 
at  7  per  cent,  from  date  till  time  of  said  purchase  by 
us. 

(Signed)    C.  A.  Manker, 
B.  Heavner. 
Accepted : 
Alonzo  Leonard.** 

This  contract,  at  the  time  it  was  signed  by  appel- 
lant, contained  the  additional  clause:  **and  interest 
&  prin.  paid  on  said  note  to  apply  as  part  purchase, 
and  we  reserve  the  right  to  so  buy  said  note  at  any 
time. ' ' 

Nine  pleas  were  filed,  but  the  case  was  tried  on  the 
issues  made  by  the  general  issue  sworn  to  and  the 
eighth  and  ninth  pleas  and  the  replications  thereto. 
The  eighth  plea  avers  the  alteration  of  the  instrument 
sued  on,  without  the  knowledge  or  consent  of  the  de- 
fendant. The  ninth  plea  is  verified,  and  avers  that 
defendant  signed  the  instrument  sued  on  as  security 
for  C.  A.  Manker  and  not  otherwise;  that  the  defend- 
ant received  no  part  of  the  consideration;  that  after 
the  execution  of  the  instrument  the  same  was  altered 
by  erasing  the  clause  set  forth,  without  the  knowl- 
edge or  consent  of  the  defendant,  and  that  said  alter- 
ation is  a  material  alteration.  The  replications  to  the 
eighth  and  ninth  pleas  aver  (1)  that  the  person  who 
made  the  alteration  was  the  authorized  agent  of  de- 
fendant to  make  such  alteration;  (2)  that  after  the 
making  of  such  alteration  defendant  ratified  and  con- 
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sented  to  it;  (3)  that  defendant  gave  Manker  special 
authority  to  make  the  alteration  and  (4)  that  after 
the  alteration  was  made  and  the  contract  negotiated 
defendant  received  the  consideration  therefor.  Issues 
were  joined  on  these  replications.  The  case  was  tried 
by  the  court  without  a  jury  and  judgment  rendered 
for  $2,442.70  in  favor  of  the  plaintiff,  from  which  the 
defendant  appeals. 

The  evidence  shows  that  C.  A.  Manker  in  1901  lo- 
cated in  the  village  of  Pearl,  twenty  miles  south  of 
Pittsfield,  where  he  opened  a  private  bank  which  he 
ran  until  November  26,  1908,  when  the  bank  closed  its 
doors  for  want  of  assets  and  Manker  disappeared. 
During  this  time  the  appellant  conducted  a  general 
store  in  Pearl  and  carried  a  large  account  in  Manker 's 
bankl  Manker  was  the  inventor  of  an  impracticable 
motor  boat,  in  the  promotion  of  which  Heavner  be- 
came associated  with  him.  In  1903,  Manker  and  Heav* 
ner  organized  a  $9,000,000  corporation,  the  Manker- 
Heavner  Navigation  Company,  under  the  laws  of  Ari- 
zona for  the  purpose  of  promoting  this  motor  boat. 
Manker  was  the  president  of  the  corporation,  and 
Heavner  was  its  treasurer.  In  1905  Manker  and  Heav- 
ner as  partners  opened  a  bank  at  Hillview,  in  Green 
county,  with  a  capital  of  five  thousand  dollars,  the 
money  to  start  which  was  borrowed  by  Manker  and 
Heavner  from  the  bank  at  Pearl.  In  a  short  time  the 
Hillview  bank  was  closed  with  a  loss  of  several  hun- 
dred dollars,  half  of  which  was  paid  by  Heavner.  In 
1907  Manker  and  Heavner  under  the  laws  of  Missouri 
organized  a  corporation  called  the  Hydro  Curve  Boat 
Company  of  America,  which  took  over  the  so  called 
assets  of  the  Manker-Hea\Tier  Navigation  Company. 
There  is  no  proof  showing  for  what  the  $2,000  note, 
that  the  contract  sued  on  was  given  in  connection 
with,  was  taken,  unless  some  inference  may  be  drawn 
from  the  fact  that  it  is  endorsed  by  the  ''Manker- 
Heavner  Navigation  Co.,  by  B.  Heavner,  Treas.,  C.  A. 
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Manker,  Prest.  * '    That  endorsement,  except  the  signa- 
ture of  Manker,  is  in  the  writing  of  Heavner. 

Alonzo  Leonard  is  a  broker  and  money  loaner  at 
Pittsfield  and  had  prior  to  this  transaction  bought 
other  notes  from  Manker.  Leonard  testified  that 
Manker  called  at  his  office  to  sell  him  some  notes,  and 
he  told  Manker  that  he  would  not  buy  ''notes  three 
years  old ;  *  *  that  Manker  spoke  about  getting  Heavner 
to  guarantee  the  payment  and  Leonard  told  him  he 
would  make  inquiry,  and  if  Heavner  was  considered 
good  he  would  buy  them;  that  Manker  came  back  on 
May  4th  and  showed  the  papers  to  Leonard;  that 
Leonard  turned  Manker  over  to  one  HaU  who  was 
acting  for  him  to  close  up  the  deal,  if  one  should  be 
made.  HaU  testified  that,  after  examining  the  papers, 
he  said  to  Manker  that  he  saw  no  reason  for  putting 
in  the  words  ''and  interest  &  principal  paid  on  said 
note  to  apply  as  part  purchase,  and  we  reserve  the 
right  to  so  buy  said  note  at  any  time;"  that  Manker 
said  he  was  authorized  to  make  any  alterations  to  get 
the  money  and  that  Manker  then  erased  that  clause 
and  the  note  was  bought  for  Leonard  at  a  discount 
of  ten  per  cent.  Hall  also  testified  that  Manker  said 
"we  are  getting  twenty-five  per  cent  for  negotiating 
this  stock  or  selling  this  note." 

Leonard,  on  May  3,  1909,  made  a  demand  in  writing 
on  Heavner  that  he  -buy  the  note  under  the  contract. 
Heavner  by  his  attorney  replied  to  the  letter  of  Leon- 
ard by  asking  him  to  send  a  copy  of  the  contract.  A 
copy  of  the  contract  as  changed  was  sent  to  the  attor- 
ney who  was  acting  for  Heavner.  On  receipt  of  such 
copy  a  reply  was  sent  back  that  Heavner  claimed  that 
' '  he  never  saw,  let  alone  never  signed  and  never  heard 
of  any  such  document  until  mentioned  by  you."  This 
letter  denied  any  liability  under  the  contract. 

After  the  absconding  of  Manker,  bankruptcy  pro- 
ceedings were  started  against  his  estate  and  proceed- 
ings taken  against  Heavner  whereby  he  was  made  to 
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refund  $1,000  that  he  drew  out  of  Manker's  bank  the 
day  it  failed  on  account  of  $1,900  he  then  had  on  de- 
posit in  such  bank,  and  to  turn  over  to  the  trustee 
certain  notes  he  claimed  to  hold  as  collateral  to  a 
$4,000  note  held  by  him  against  Manker. 

Daniel  Shank,  one  of  the  directors  and  vice-presi- 
dent, and  the  holder  of  about  one-ninth  of  the  stock 
in  the  Manker-Heavner  corporation,  testified  that  he 
sold  stock  in  the  corporation  to  various  parties  and 
paid  the  proceeds  of  such  sales  to  the  treasurer;  that 
the  relations  between  Manker  and  Heavner  were  cor- 
dial; that  they  had  unbounded  confidence  in  each 
other;  that  he  did  not  know  that  notes  were  taken  for 
boat  stock  and  sold  to  get  money,  he  never  knew 
Heavner  to  sell  a  dollars  worth  of  stock;  that  he 
"never  knew  of  or  heard  Heavner  give  Manker  au- 
thority to  change  any  written  contract  or  notes  or 
papers  or  sign  his  name  for  him,"  that  he  knew  noth- 
ing about  the  matter  in  litigation ;  that  the  stock  the 
$2,000  note  was  given  for  belonged  to  Manker;  and 
that  the  company  never  issued  any  stock  after  the 
contract  was  made  with  the  other  company;  that  the 
Manker-Heavner  Navigation  Co.  went  out  of  busi- 
ness in  the  fall  of  1907,  and  was  out  of  business  in 
May,  1908,  and  this  stock  could  not  have  been  the 
company's  stock  but  was  Manker 's  stock. 

Heavner  testified  that  the  signature  to  the  contract 
was  his  but  that  when  he  signed  it  the  last  two  lines 
were  not  erased  as  they  are  now;  that  he  signed  the 
contract  as  surety  and  received  nothing  on  account  of 
it;  that  he  never  authorized  or  directed  Manker  to 
make  any  change  or  alteration  in  the  contract;  that 
he  never  consented  to  or  agreed  to  the  alteration ;  that 
at  the  time  he  signed  the  contract  he  had  no  business 
relations  with  Manker  other  than  that  they  were  stock- 
holders in  the  Navigation  Company ;  and  that  he  sup- 
posed Manker  sold  his  stock  for  the  note. 

The  first  contention  of  appellee  is  that  the  change 

Vol.  CLXXI  18 
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was  not  a  material  one  and  that  it  did  not  release  the 
appellant.  The  proof  is  clear  that  the  alteration  was 
made  by  Manker  in  the  oflBce  of  appellee  when  appel- 
lant was  not  present.  Appellee  knew  of  the  alteration 
when  he  bought  the  note  and  knew  that  appellant  was 
only  a  surety  for  the  reason  the  note  had  been  offered 
to  him  before  the  contract  was  made;  that  he  then 
refused  to  buy  it  and  only  bought  it  subsequently  be- 
cause of  the  contract.  The  contract  sued  on  gives  the 
surety  no  right  to  buy  the  note  at  any  time  as  the  con- 
tract signed  by  him  provided.  The  alteration  took 
from  the  surety  all  power  to  protect  himself  until  after 
the  note  which  ran  three  years  should  become  due, 
while  under  the  contract  he  could  redeem  the  note  at 
any  time.  The  change  was  a  material  one  made  at 
the  suggestion  of  appellee's  agent  and  released  the 
surety  from  his  obligation  unless  it  was  made  with 
his  consent  or  he  ratified  it. 

It  is  next  contended  that  appellant  authorized  or 
consented  to  the  change.  The  statement  of  Manker 
to  Hall  at  the  time  the  agent  of  appellee  had  Manker 
make  the  change,  that  he  had  authority  to  change  it  is 
not  competent  evidence  against  appellant.  The  rule 
is  that  agency  cannot  be  proved  by  the  declarations 
of  the  agent,  such  declarations  are  only  hearsay. 
Proctor  V.  Tows,  115  111.  138;  Merchants  Nat.  Bank 
V.  Nichol,  223  111.  41.  The  agent  may  testify  to  the 
statements  made  at  the  time  the  agency  is  created, 
but  what  the  agent  said  was  incompetent  and  the 
court  erred  in  refusing  to  hold  as  a  proposition  of 
law  that  the  statements  of  Manker  were  incompetent 
to  show  that  he  was  authorized  to  make  the  altera- 
tion. There  is  no  proof  in  the  record  that  appellant 
ever  held  Manker  out  to  be  his  agent  in  any  matter. 
The  partnership  in  the  bank  at  Hillview  had  been 
closed  several  years;  the  fact  that  they  were  costock- 
holders  in  an  insolvent  corporation,  the  stock  of  which 
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was  all  water,  is.  not  of  itself  sufficient  to  prove  an 
agency. 

The  only  remaining  question  is  whether  appellant 
ratified  or  recognized  the  contract  as  binding  after  he 
knew  of  the  change.    The  only  evidence  in  the  record 
that  it  is  contended  proves  a  ratification  are  the  find- 
ings in  the  bankruptcy  matter  and  the  letters  written 
by  the  attorney  of  appellant.     The  bill  in  chancery 
filed  by  the  trustee  of  the  Manker  estate,  to  make  ap- 
pellant refund  assets  received  by  him  within  four 
months  of  the  failure  of  the  bank,  was  filed  April  4, 
1909.    Appellant  answered  that  bill  and  in  his  answer 
sets  up  that  *'on  or  about  the  second  day  of  May, 
1908,  he  signed  as  surety  for  Manker  a  certain  prom- 
issory note  to  the  First  National  Bank  of  Elliot,  Iowa, 
and  in  consideration  thereof  Manker  turned  over  2,500 
shares  of  the  stock  of  the  Hydro-Curve  Boat  Co.    The 
note  to  the  bank  of  Elliot  is  not  the  note  the  contract 
sued  on  was  given  to  guarantee.    The  special  master 
in  his  report  in  that  case  mentions  *'his  liability  on 
the  Leonard  contract   amounting  to   $2,000."     The 
record  does  not  show  when  the  answer  was  filed  or  the 
report  made ;  there  is  no  proof  in  this  record  showing 
what  appellant's  evidence  was  in  that  matter  and  there 
was  no  issue  on  his  liability  on  the  Leonard  contract. 
Appellee  by  letter  demanded  of  appellant  on  May  3, 
1909,  that  he  carry  out  the  contract  on  his  part.    Ap- 
pellant through  his  attorney  replied  by  writing  for  a 
copy  of  the  contract  and  upon  receiving  a  copy  denied 
that  he  ever  saw  or  signed  ''any  such  document.'* 
Heavner  testifies  that  he  first  saw  the  document  after 
signing  it,  in  November,  1909,  on  his  examination  in 
the  bankruptcy  matter  at  Springfield,  and  he  there 
said  that  he  did  not  sign  it  in  its  present  condition. 
We  are  unable  to  find  any  competent  evidence  in  the 
record  that  will  sustain  the  recovery  upon  the  instru- 
ment which  had  been  materially  altered  at  the  sugges- 
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tion  of  appellee.  The  judgment  is  reversed  with  a 
judgment  in  this  court  in  favor  of  the  defendant  and 
for  costs. 

Reversed  with  final  judgment  here. 

Finding  op  Fact:  The  suit  is  brought  upon  an  in- 
strument that  had  been  materially  changed  without 
the  authority  of  the  defendant  and  that  the  defendant 
never  consented  to  or  ratified  such  alteration. 


Lewis  Davenport,  Appellant,  v.  George  W.  Roberts 

et  aL,  Appellees. 

1.  Judgments — when  question  of  title  is  res  ad  judicata.  Where 
the  grantee  in  a  deed  takes  possession  of  land,  claiming  to  own  it 
under  the  deed,  and  the  grantor  obtains  a  judgment  in  ejectment 
for  the  possession  of  the  same,  the  question  whether  such  land 
was  conveyed  by  the  deed  cannot  be  again  adjudicated  between  the 
same  parties  in  an  action,  by  the  grantee,  of  covenant  upon  the 
warranty  deed. 

2.  Covenants — nature  of  covenant  of  seizin.  A  covenant  of 
seizin  in  a  deed  only  extends  to  a  title  existing  in  a  third  party 
which  may  defeat  the  estate  granted  the  covenantee  and  does  not 
embrace  a  title  tliat  is  vested  at  the  time  in  the  covenantee;  he  is 
estopped  from  setting  up  such  title  against  the  covenantor. 

Action  of  covenant  on  a  warranty  deed.  Appeal  from  the  'Circuit 
Court  of  Mason  county;  the  Hon.  Guy  R.  Williams,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  15,  1912. 

Blinn  &  CovEY,  for  appellant. 
Lyman  Lacey,  Jr.,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  covenant  upon  a  warranty  deed 
executed  May  31,  1901,  by  George  W.  Roberts  and 
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Sophie  J.  Roberts,  appellees,  to  Lewis  Davenport,  ap- 
pellant. The  deed  conveys  twenty-eight  acres  off  the 
north  end  of  the  northeast  quarter  of  the  southeast 
quarter  in  section  thirty-five,  township  twenty-one, 
range  seven,  west  of  the  Third  Principal  Meridian, 
containing  twenty-eight  acres  more  or  less,  in  Mason 
comity.  At  the  time  this  deed  was  executed  the  gran- 
tee was  the  owner  and  in  possession  of  the  twelve 
acres,  of  the  same  forty  acre  tract,  lying  immediately 
south  of  the  tract  conveyed  by  the  deed  of  May  31, 
1901.  When  the  deed  was  made  there  was  a  hedge 
fence  three  rods  north  of  the  north  line  of  the  tract 
conveyed,  which  enclosed  with  the  tract  conveyed  one 
and  a  half  acres  off  the  south  side  of  the  forty  acre 
tract  lying  immediately  north  of  it.  When  the  deed 
was  made,  appellant  took  possession  of  all  the  land 
south  of  the  hedge  fence  and  claimed  to  own  it  under 
the  deed.  In  1909,  appellees,  who  owned  the  land  north 
of  the  land  conveyed  by  the  deed  of  May  31st,  brought 
suit  in  ejectment  against  appellant  and  recovered  a 
judgment  for  the  possession  of  the  acre  and  a  half 
lying  next  south  of  the  hedge  fence  mentioned.  This 
suit  seeks  to  recover  from  appellees  the  value  of  the 
land  recovered  from  appellant  in  the  ejectment  suit. 
It  is  manifest  that  the  claim  that  appellees  sold  to  ap- 
pellant all  the  land  south  of  the  hedge,  was  litigated 
in  the  ejectment  suit  or  that  the  prosecution  of  that 
suit  should  have  been  enjoined ;  it  cannot  be  again  ad- 
judicated between  the  same  parties. 

The  evidence  shows  that  appellant  is  the  owner  and 
in  possession  of  all  the  northeast  quarter  of  the  south- 
east quarter  of  section  thirty-five.  A  covenant  of 
seizin  only  extends  to  a  title  existing  in  a  third  party, 
which  may  defeat  the  estate  granted  by  the  covenan- 
tors. It  does  not  embrace  a  title  that  is  vested  at  the 
time  in  the  covenantee ;  he  is  estopped  from  setting  up 
such  title  against  the  covenantor.    Smiley  v.  Fries,  104 
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111.  416;  Fumess  v.  Williams,  11  HI.  229;  Beebe  v. 
Swartout,  3  Gilm.  162.  There  being  no  breach  of  the 
covenants  in  the  warranty  deed  in  question,  the  court 
properly  directed  a  verdict  and  rendered  judgment  in 
favor  of  the  appellees. 
The  judgment  is  aflSrmed. 

Affirmed. 


Frank  Thoele,  Plaintiff  in  Error,  v.  Illinois  Traction 

Co.  et  al..  Defendants  in  Error. 

1.  Master  and  servant — due  care.  Where  a  foreman  of  a  sec- 
tion gang,  working  with  other  laborers  in  removing  dirt  from  flat 
cars  under  direct  orders  of  the  road  master,  is  injured  while  riding 
on  such  car  by  reason  of  the  shifting  of  a  plank  causing  it  to  come 
in  contact  with  a  trolley  pole,  and  where  it  further  appears  that  the 
plaintiff  had  never  before  worked  on  flat  cars  with  loose  planks 
and  that  the  road  master  had  directed  the  placing  of  the  planks,  it  is 
a  question  of  fact  for  the  jury  to  decide  whether  defendant  com- 
pany was  guilty  of  negligence  and  plaintiff  in  the  exercise  of  due 
care  when  injured. 

2.  Master  and  servant — railroads,  A  railroad  company  owes  a 
duty  of  using  ordinary  care  and  caution  to  furnish  its  employees, 
engaged  in  removing  dirt  from  flat  cars,  a  reasonably  safe  convey- 
ance and  surroundings  while  such  cars  are  being  moved  about. 

3.  Master  and  servant — assumed  risks.  It  cannot  be  said,  as 
a  matter  of  law,  that  an  employee  engaged  in  removing  dirt  from 
flat  cars  assumed  the  risk  of  the  shifting  of  a  loose  plank  so  as  to 
come  in  contact  with  a  trolley  pole  while  the  car  was  being  moved, 
where  such  employee  had  never  before  worked  on  such  cars. 

4.  Master  and  servant — roadmaster  as  vice  principal,  A  road- 
master  having  direct  supervision  over  a  gang  of  workmen  is  a 
vice  principal  of  the  railroad  company. 

Action  In  case  for  personal  injuries.  Error  to  the  Circuit  Cburt 
of  McLean  county;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Reversed  and  re- 
manded.    Opinion  filed  April  11,  1912. 
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Jacob  P.  Lindley,  John  A.  Fulwileb  and  DeMangb, 
Gillespie  &  DbMangb,  for  plaintiflf  in  error. 

SiGMTJND  Livingston  and  William  R.  Bach,  for  de- 
fendant in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  by  Frank  Thoele 
against  the  Illinois  Traction  Company,  the  Peoria, 
Lincoln  and  Springfield  Railway  Company  and  the 
Springfield  and  North  Eastern  Traction  Company  to 
recover  damages  for  personal  injuries  sustained  by 
plaintiff  alleged  to  have  been  caused  by  the  negligence 
of  defendants.  On  a  hearing,  before  a  jury,  the  court 
at  the  close  of  plaintiff's  evidence  instructed  a  verdict 
for  the  defendants  upon  which  judgment  was  ren- 
dered. To  review  that  judgment  a  writ  of  error  has 
been  sued  out  of  this  court  by  the  plaintiff. 

The  declaration  in  the  first  count  avers  that  plain- 
tiff was  employed  as  a  section  hand  on  defendant's 
railway  and  was  engaged  in  hauling  dirt  on  a  train 
of  cars;  that  it  was  part  of  plaintiff's  duty  at  aVjer- 
tain  place  to  aid  in  shoveling  dirt  off  the  cars  and  to 
ride  back  on  the  cars  from  that  place  to  the  place 
where  the  cars  were  loaded  to  assist  in  reloading 
them;  that  the  defendants  negligently  permitted  cer- 
tain loose  boards  used  on  said  cars  as  side  boards  to 
remain  on  said  cars  loose  and  unsecured  after  the 
dirt  was  unloaded ;  that  the  end  of  one  of  said  boards 
extending  beyond  the  side  of  said  cars  struck  a  post 
standing  five  feet  from  the  side  of  the  cars  whereby 
plaintiff  was  injured.  The  second  count  avers  that 
the  defendants  were  negligent  in  running  cars  with 
unsecured  boards  lying  diagonally  across  the  cars  with 
the  ends  extending  beyond  the  sides  of  the  cars  in 
such  a  manner  as  to  strike  the  trolley  poles,  while  the 
train  was  being  run  at  a  high  rate  of  speed.    The  fifth 
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count  avers  that  plaintiff  was  required  by  the  Illinois 
Traction  Company  to  work  under  its  direction  at 
labor,  not  in  the  line  of  his  ordinary  duty,  and  charges 
the  defendants  with  negligence  in  requiring  plaintiff 
to  ride  on  cars  with  loose  boards  thereon  on  a  rainy 
day,  while  the  train  was  run  at  a  dangerous  rate  of 
speed  liable  to,  and  which  did  move  said  boards  and 
cause  them  to  extend  beyond  the  sides  of  the  cars  and 
to  be  struck  by  a  trolley  pole,  and  in  negligently  failing 
to  warn  plaintiff,  an  inexperienced  man,  of  the  danger 
from  loose  planks  on  such  cars.  The  other  counts  are 
very  similar  in  their  averments  of  negligence  and  all 
aver  due  care  on  the  part  of  the  plaintiff. 

The  record  discloses  that  the  Illinois  Traction  Com- 
pany operates  electric  cars  over  the  Peoria,  Lin- 
coln and  Springfield  Railway  Company's  tracks  from 
Peoria  to  Lincoln  and  the  Springfield  and  Northeast- 
ern Traction  Company's  track  from  Lincoln  to  Spring- 
field. Plaintiff  was  a  section  foreman  of  the  Illinois 
Traction  Company,  in  charge  of  a  section  of  the 
Peoria,  Lincoln  and  Springfield  division.  On  May  29, 
Joe  Connors,  the  roadmaster  of  the  Illinois  Traction 
Company,  notified  plaintiff  to  leave  his  regular  section 
work  and  meet  him  with  his  section  men  at  Lincoln  to 
do  some  work  there  on  May  31.  On  arriving  at  Lin- 
coln, plaintiff  with  his  laborers  and  three  other  sec- 
tion gangs,  about  twenty-five  men  in  all  were  set  to 
work,  under  the  immediate  supervision  of  the  road- 
master,  at  loading  and  unloading  dirt  and  debris  on 
and  from  flat  cars  on  the  Springfield  and  Northeastern 
division.  From  the  evidence,  the  plaintiff  while  at  this 
work  was  an  ordinary  laborer  without  any  right  to 
give  orders,  but  all  the  men  were  working  under  the 
direction  of  Connors.  The  defendants  were  moving 
the  dirt  and  debris  with  the  flat  cars  and  a  motor  car 
from  near  Lincoln  to  a  place  about  a  mile  and  a  half 
south  of  Lincoln.  The  cars  were  ordinary  flat  cars 
with  stake  sockets  on  the  sides  of  the  cars  in  which 
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standards  were  driven  and  oak  planks,  about  sixteen 
feet  long,  eight  to  twelve  inches  wide  and  three  inches 
thick,  were  placed  on  edge  inside  the  standards  as  side 
boards.  Plaintiff  had  been  engaged  in  section  work, 
track  work  and  working  on  gravel  trains  for  many 
years,  but  testified  that  he  never  had  worked  on  flat 
cars  where  loose  side  boards  were  used  before  the 
day  of  his  injury.  When  the  cars  were  loaded  with 
the  material  the  men  got  on  the  cars,  the  train  was 
moved  to  where  the  cars  were  to  be  unloaded,  the  side 
boards  were  pried  up  and  thrown  on  the  middle  of  the 
cars  or  on  the  ground  and  the  material  unloaded. 
Plaintiflf  first  assisted  as  a  shoveler  in  unloading  the 
south  car  next  to  the  motor  car,  and  that  being  first 
unloaded,  he  then  went  to  help  the  men  unloading  the 
middle  car  which  was  unloaded  before  the  men  on  the 
next  car  had  finished  unloading  it.  The  conductor  of 
the  train  had  to  keep  it  out  of  the  way  of  the  regular 
passenger  train  and  told  Connors,  while  the  men  were 
unloading  the  cars,  that  they  had  only  eight  minutes  to 
get  back  to  Lincoln  and  out  of  the  way  of  a  limited 
passenger  train.  Two  of  the  side  boards  had  been 
thrown  on  the  ground;  Connors  directed  some  of  the 
men  to  put  them  on  the  cars,  but  either  because  of 
the  hurry  to  get  the  train  out  of  the  way  of  the  pas- 
senger train  or  for  some  other  reason,  only  one  of  the 
two  boards  on  the  ground  was  replaced  on  the  cars. 
The  train  started  to  Lincoln  as  soon  as  it  was  un- 
loaded. Some  of  the  men,  among  them  plaintiflf, 
started  from  the  middle  car  toward  the  motor  car  to 
get  a  drink  of  water.  The  men  crowded  on  the  end  of 
the  car  next  the  motor  car  so  that  plaintiflf  could  not 
get  into  the  motor  car  at  once,  but  had  to  stop  for 
those  ahead  of  him  to  go  through  the  door.  It  had 
been  raining  and  the  cars  were  muddy  and  slippery. 
While  waiting  to  get  into  the  motor  car,  plaintiflf 
glanced  behind  him  and  saw  that  one  of  the  planks 
had  been  jolted  diagonally  across  the  car  and  the  end 
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had  slipped  past  a  stake  and  was  projecting  beyond 
the  edge  of  the  car.  The  trolley  poles  stand  about 
five  feet  from  the  west  rail  of  the  track.  Plaintiff 
realizing  the  danger  shouted  and  turned  toward  the 
plank  and  the  motonnan  applied  the  brakes.  At  the 
same  instant  the  plank  struck  a  trolley  pole,  pivoted  on 
one  of  the  standards,  swung  around  and  hit  plaintiff 
seriously  injuring  him. 

Immediately  before  starting  on  the  return  Connors, 
the  foreman,  was  standing  on  the  center  car  and  gave 
orders  about  replacing  the  planks,  directing  how  they 
should  be  placed.  It  does  not  appear  from  the  evi- 
dence what  part  if  any  plaintiff  took  in  placing  the 
planks  after  the  cars  were  unloaded.  By  the  plank 
projecting  over  the  edge  of  the  car  the  plaintiff  was 
suddenly  confronted  with  a  danger  arising  from  a  con- 
dition which  did  not  exist  when  he  entered  on  his 
work.  It  was  a  question  for  a  jury  to  say  whether  he 
acted  with  such  promptness  and  care  in  trying  to  get 
out  of  the  danger  as  a  reasonable  man  would  have 
exercised  under  the  circumstances.  (Asmossen  v. 
Swift  &  Co.,  243  111.  93.)  The  plaintiff  while  at  work 
on  this  train  appears  to  have  been  an  ordinary  la- 
borer having  no  control  over  any  other  men  and  sub- 
ject to  the  immediate  orders  of  the  roadmaster,  a  vice 
principal  of  defendant. 

The  defendant  owed  to  the  plaintiff  the  duty  of  us- 
ing ordinary  care  and  caution  to  furnish  the  plaintiff 
a  reasonably  safe  place  to  work  and  a  reasonably  safe 
conveyance  and  surroundings  on  the  return  trip  to 
Lincoln,  and  the  plaintiff  had  the  right  to  presume  and 
act  upon  the  presumption  that  this  had  been  done. 
(Missouri  Malleable  Iron  Co.  v.  Dillon,  206  111.  145; 
McMasters  v.  Grand  Trunk  Ry.,  155  111.  App.  648.) 
"What  was  done  in  the  placing  of  the  planks  on  the  cars 
and  the  movement  of  the  train  appears  to  have  been 
under  the  direct  orders  of  the  roadmaster  or  the  con- 
ductor, over  neither  of  whom  plaintiff  had  any  control. 
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The  plaintiflf  had  never  worked  on  flat  cars  with  loose 
planks  thereon  before;  the  danger  of  loose  planks  on 
muddy  and  slippery  cars  shifting  their  position  from 
the  jolting  of  the  train  and  being  struck  by  trolley 
poles  should,  in  the  exercise  of  reasonable  care,  have 
been  known  to  the  master  and  cannot  be  said  to  be 
so  obvious  that  a  laborer  assumed  the  risk  of  such 
dangers.    We  think  it  was  a  question  of  fact  for  the 
jury  to  decide  from  the  evidence  whether  the  defend- 
ants were  guilty  of  negligence  and  the  plaintiff  was 
in  the  exercise  of  due  care  when  injured.    Reasonable 
men  might  disagree  on  these  questions  when  the  evi- 
dence in  the  present  record  is  considered.     The 'evi- 
dence for  the  plaintiff  being  uncontradicted  must  be 
assumed  to  be  true,  and  fairly  tending  to  disclose  a 
cause  of  action,  a  peremptory  instruction  should  not 
have  been  given.    This  court  has  heretofore  sustained 
a  judgment  in  favor  of  one  of  the  men  injured  in  this 
accident.     (Galanas  v.  Springfield  &  N.  E.  Traction 
Co.,  164  111.  App.  17.)     The  court  erred  in  giving  the 
peremptory  instruction,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


W'illiam  Checkley,  Plaintiff  in  Error,  v.  Illinois  Cen- 
tral B.  B.  Company,  Defendant  in  Error. 

^-  Agreement — when  not  against  public  policy.  An  agreement 
^  ^  lease  of  part  of  a  right  of  way  upon  which  a  warehouse  is  to 
°®  ^^nstrucfed,  indemnifying  the  railroad  company  against  dam- 
*5e8  ^jy  fl^g^  |g  j|Q|.  illegal  or  invalid  as  against  public  policy. 

*•     Railboads — fires.     Where   a   lease   of   railroad   premises    re- 

®^«ea  the  lessor  from  damages  by  fire,  the  lessor  is  not  liable  in 

reap^gg  fQj,  the  acts  of  its  employees  In  entering  on  the  demised 

P^^iixlses  to  remove  combustible  material  from  Its  right  of  way,  as 

'^aa  required  by  statute  to  do,  and  negligently  causing  a  fire  re- 

■^ttug  in  injury  to  the  lessee. 
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Error  to  the  Circuit  Court  of  Coles  county;  the  Hon  William  B. 
ScHOLFiELD,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.    Affirmed.    Opinion  filed  April  11,  1912. 

Statement  by  the  Court.  William  Checkley  sued 
the  Illinois  Central  Railroad  Company  to  recover  dam- 
ages for  the  destruction  of  a  warehouse  and  contents 
by  fire.  The  original  declaration  contained  six  counts ; 
an  amended  declaration  was  filed,  the  first  eight  counts 
of  which  are  in  case  and  the  remaining  two  in  tres- 
pass. Subsequently  two  additional  counts  in  trespass 
were  filed. 

The  first  count  of  the  amended  declaration  avers 
that  the  plaintiff  was  seized  and  possessed  of  a  cer- 
tain warehouse  situated  on  lot  11  and  the  south  30  feet 
of  lot  10  in  block  143  of  Noyes '  addition  to  the  city  of 
Mattoon  of  the  valile  of  $1,000,  in  which  building  were 
stored  seventy  tons  of  broom  corn,  property  of  plain- 
tiff, of  the  value  of  $16,000,  all  of  which  the  defendant 
knew;  yet  the  defendant  knowingly,  intentionally  and 
wilfully  caused  to  be  set  on  fire  certain  grounds,  and 
the  dry  grass  and  other  combustible  material  thereof!, 
near  to  and  adjoining  said  building  of  the  plaintiff, 
and  so  negligently  and  carelessly  watched  and  at- 
tended said  fire  that  the  same  was  communicated  to 
the  building  of  the  plaintiff  on  the  aforesaid  premises 
and  consumed  said  building  and  contents  to  the  dam- 
age, etc.  The  second  count  is  similar  to  the  first,  ex- 
cept that  it  does  not  allege  careless  watching  and  at- 
tending said  fire.  The  third  and  fourth  are  the  same 
in  substance  as  the  first. 

The  fifth  count  avers,  in  addition  to  what  is  in  the 
first,  that  defendant  negligently  permitted  grass  and 
weeds  to  grow  and  to  become  highly  combustible  and 
dangerous  on  its  premises  within  the  city  of  Mattoon 
and  adjoining  the  premises  of  plaintiff;  that  there 
was  in  force  in  said  city  an  ordinance,  providing  a 
fine  for  any  person  who  shall  kindle  any  fire  or  burn 
any  substance  on  any  street  or  other  open  or  public 
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grounds  except  in  a  metal  crematory;  that  it  was  the 
duty  of  defendant  to  refrain  from  kindling  any  fire 
except  as  permitted  by  the  ordinance,  but  in  disregard 
of  said  ordinance  defendant  wilfully  and  wantonly 
caused  dry  grass  to  be  burned  on  open  grounds,  etc. 

The  sixth  count  resembles  the  fifth,  but  contains  the 
further  averment  that  defendant  negligently  attended 
said  fire.  The  seventh  is  the  same  in  substance  as  the 
first.  The  eighth  resembles  the  sixth  except  it  avers 
that  the  defendant  negligently  kindled  the  fire,  but 
does  not  allege  that  it  was  carelessly  and  wantonly 
kindled. 

The  ninth  avers  trespass  to  real  property  in  that 
the  defendant  with  force  and  arms  entered  the  close  of 
plaintiff  and  then  and  there  set  fire  to  a  certain  build- 
ing of  the  plaintiff  thereon  whereby  it  and  its  contents 
were  consumed. 

The  tenth  avers  trespass  to  real  property  of  plain- 
tiff similar  to  the  ninth,  except  it  is  the  dry  grass,  etc., 
thereon  that  it  is  averred  was  set  on  fire  on  said  close, 
whereby  fire  was  communicated  to  the  building,  etc. 

The  first  additional  count  avers  trespass  to  property 
by  setting  plaintiff's  warehouse  on  fire  whereby  the 
same  and  its  contents,  the  property  of  plaintiff,  were 
destroyed. 

The  second  additional  count  avers  trespass  to  prop- 
erty by  setting  fire  to  dry  grass  adjacent  to  plaintiff's 
warehouse  whereby  the  building  was  destroyed  and  the 
contents  damaged. 

The  twelfth  and  fourteenth  pleas  of  the  defendant 
plead  matter,  which  confesses  and  avoids  each  count 
of  the  amended  declaration  and  the  fifth  additional 
plea  confesses  and  avoids  the  ninth  and  tenth  counts 
of  the  amended  declaration  and  the  additional  counts. 

The  fourteenth  plea  is  to  the  first  to  eighth  counts 
inclusive  and  avers  that  plaintiff  ought  not  to  have 
and  maintain  his  action  against  the  defendant  because 
it  says  that  before  the  causes  of  action  mentioned,  and 
before  the  commencement  of  this  suit  on,  to-wit,  etc., 
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the  plaintiff  by  his  contract  of  that  day  and  now  to 
the  count  here  shown  released  to  the  defendant  his 
several  causes  of  action  and  all  demands,  which  the 
plaintiff  should  have  against  the  defendant  in  words 
and  figures  as  follows,  to-wit: — the  contract  copied 
at  length  in  the  plea  is  a  lease  from  defendant  to  plain- 
tiff of  the  real  estate  described  in  the  declaration, 
except  that  part  of  said  lots  now  occupied  by  side 
tracks  thereon  and  eight  feet  from  the  center  line  of 
said  side  tracks,  for  a  rental  of  one  dollar  per  annum, 
the  lessee  agreeing  to  erect  a  frame  building  for  a 
storage  warehouse  on  the  described  premises,  and  **it 
is  further  agreed  by  the  lessee  that  the  ground  herein 
leased  shall  be  used  for  a  storage  warehouse,  and  for 
no  other  purpose.  ^^  The  lessee  further  agrees  **that 
at  all  times  during  the  continuance  of  said  tenancy  he 
will  exercise  such  care  and  cause  such  precautions  to 
be  taken  as  shall  adequately  protect  buildings  and 
structures  on  said  demised  premises  and  their  con- 
tents and  all  property  of  whatever  description  sit- 
uated on  said  premises,  against  all  dangers  to  which 
they  may  be  exposed  from  fire  by  reason  of  the  prox- 
imity of  said  premises  to  the  railroad  operated  by  the 
lessor,  and  the  movement  or  use  of  locomotive  engines 
and  cars  upon  its  tracks  the  risk  of  all  loss,  injury  and 
damage  by  fire,  however  caused,  and  whether  or  not 
caused  by  the  negligence  of  the  lessor,  its  agents  or 
servants,  being  hereby  assumed  by  the  lessee,  who,  in 
consideration  of  the  leasing  of  said  premises  on  the 
terms  aforesaid,  hereby  agrees  to  indemnify  and  save 
harmless  the  lessor  from  all  liability  for  damage  by 
fire,  however  the  fire  may  originate  the  risk  of  which 
is  assumed  as  aforesaid.  ^^ 

It  avers  that  by  subsequent  agreements  the  said 
lease  has  been  continued  in  force  and  was  in  force  and 
effect  at  the  time  of  the  alleged  loss,  and  the  building 
thereon  and  property  stored  therein  and  described  in 
the  declaration  were  only  on  the  premises  by  virtue 
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of  said  agreement  and  lease  and  extensions  thereof; 
that  by  the  said  lease  and  agreement  the  plaintiff 
agreed  to  assume  and  did  assume  the  risk  of  all  loss, 
injury  and  damage  by  fire  and  in  consideration  of  the 
lease  did  agree  by  the  terms  of  the  lease  to  indemnify 
and  save  the  defendant  harmless  from  all  liability  for 
damages  by  fire  however  the  same  might  originate,  or 
to  whatever  cause  the  same  might  be  attributable ;  and 
therefore  the  defendant  says  that  the  plaintiff  released 
the  defendant  and  agreed  to  save  and  keep  harmless 
the  defendant  from  all  demands  and  causes  of  action 
set  forth  in  the  said  counts  of  said  declaration,  and 
this  the  defendant  is  ready  to  verify.  The  twelfth  plea 
is  substantially  the  same  as  the  fourteenth. 

The  fifth  additional  plea  is  to  the  ninth,  the  tenth 
and  the  first  and  second  additional  counts.  It  avers 
that  the  close  of  plaintiff,  referred  to  in  said  counts, 
was  only  held  by  plaintiff  as  a  tenant  of  defendant  by 
virtue  of  a  lease,  pleading  the  lease  and  extensions 
thereof  in  full  as  in  the  fourteenth  plea.  It  then  avers 
the  agreement  on  the  part  of  plaintiff  to  assume  the 
risk  of  loss,  and  damage  by  fire,  and  the  agreement  to 
indemnify  and  save  the  defendant  harmless  from  all 
liability  for  damage  by  fire;  that  the  fire  complained 
of  was  set  out  by  the  servants  of  defendant  while 
burning  the  right  of  way  and  grounds  of  defendant 
and  thereby  freeing  it  from  dry  grass,  weeds  and  other 
inflammable  substances,  and  that  the  servants  of  de- 
fendant, when  they  set  out  said  fire,  did  so  under  the 
belief  that  it  was  part  of  the  right  of  way  of  defendant, 
and  not  knowing  that  the  close  had  been  leased  to 
plaintiff,  and  that  the  servants  of  defendant  after  set- 
ting out  said  fire  thought  they  had  put  it  out  and  left 
said  close  with  said  fire  entirely  extinguished,  but 
that  the  fire  smouldered  for  to-wit,  two  days  in  saw- 
dust that  plaintiff  had  allowed  to  remain  and  be  on 
said  close,  and  after  two  days  the  fire  broke  out  and 
was  communicated  to  the  buildings,  etc.,  and  therefore 
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defendant  says  plaintiff  ought  not  to  recover  for  dam- 
ages suffered  as  a  result  of  said  fire  so  communicated 
to  the  buildings  on  the  close  held  by  plaintiff  under 
said  lease;  and  this  it  is  ready  to  verify,  etc. 

The  court  overruled  general  demurrers  to  the 
twelfth,  fourteenth  and  fifth  additional  pleas.  The 
plaintiff  abiding  by  his  demurrers  the  court  rendered 
judgment  in  favor  of  the  defendant,  and  the  plaintiff 
sued  out  a  writ  of  error  to  review  that  judgment. 

Embby  Andbews  and  James  Vausb,  Jb.,  for  plaintiff 
in  error. 

James  W.  &  Edwabd  G.  Cbaig,  for  defendants  in 
error ;  John  G.  Dbbnnan,  of  counsel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  twelfth  plea  confesses  and  avoids  all  the  counts 
in  the  amended  declaration;  the  fourteenth  plea  con- 
fesses and  avoids  the  first  eight  counts  of  the  amended 
declaration,  and  the  fifth  additional  plea  confesses 
and  avoids  the  last  two  counts  of  the  amended  declara- 
tion and  the  two  additional  counts — the  counts  in  tres- 
pass. The  demurrers  to  these  three  pleas  are  general 
demurrers  and  if  the  pleas  in  substance  present  a  legal 
defense  to  the  counts  to  which  they  are  pleaded,  then 
judgment  was  properly  entered  in  favor  of  the  de- 
fendant. 

Negligence  is  the  gist  of  the  first  eight  counts  of  the 
declaration.  They  seek  to  recover  from  the  defendant 
because  of  its  negligence  in  starting  a  fire  to  clear  the 
right  of  way  of  defendant  of  inflammable  material  or 
for  the  negligence  of  defendant  in  negligently  failing 
to  watch  said  fire  after  it  was  started  so  that  it  spread 
and  burned  the  property  of  plaintiff. 

The  trespass  counts  charge  the  defendant  with  en- 
tering the  premises  of  plaintiff  and  starting  a  fire 
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thereon,  which  destroyed  plaintiff's  building  and  con- 
tents. The  plea  to  these  counts  avers  that  the  serv- 
ants of  the  defendant,  when  they  entered  the  close 
and  set  out  the  fire,  did  so  under  the  belief  that  it  was 
a  part  of  the  right  of  way  of  defendant  and  without 
knowing  it  had  been  leased  to  plaintiff,  and  believing 
they  were  burning  dry  weeds,  etc.,  on  the  right  of  way 
of  the  railroad  as  they  had  been  directed  to  do  by  the 
defendant. 

All  the  pleas  admit  the  starting  of  the  fire  by  the 
defendant'  and  the  destruction  of  plaintiff's  property 
as  stated,  but  aver  that  the  plaintiff  was  only  in  pos- 
session of  the  premises  destroyed,  by  virtue  of  a  lease 
from  the  defendant  that  contains  an  agreement  that 
plaintiff  will  exercise  the  necessary  care  to  protect  his 
buildings  and  property  from  fire  and  indemnify  and 
save  defendant  harmless  from  all  liability  for  damages 
by  fire  however  the  fire  may  originate,  the  risk  of 
which  is  assumed  by  plaintiff. 

Plaintiff  contends  that  such  an  agreement  is  illegal 
and  void  as  against  public  policy.  It  is  not  alleged  in 
the  counts  in  case  that  the  fire  was  started  with  the  in- 
tent or  puri)ose  of  burning  the  premises  of  plaintiff,  but 
only  that  defendant  was  negligent  in  burning  the  dry 
grass  and  weeds,  and  the  plea  to  the  trespass  counts 
avers  the  fire  was  started  for  the  lawful  and  legitimate 
purpose  of  destroying  the  dry  grass  and  weeds  on  the 
defendant's  right  of  way;  hence  what  would  be  the 
effect  of  such  a  contract  if  a  criminal  intent  had  been 
present  is  not  involved. 

The  courts  of  this  state  have  held  contracts  of  rail- 
road companies  to  be  legal  and  valid,  where  there  was 
much  more  reason  for  holding  them  invalid  and 
against  public  policy  than  there  is  in  the  present  con- 
tract. In  C.  E.  I.  &  P.  Ry.  Co.  v.  Hamler,  215  111.  525, 
it  was  held  that  a  contract  of  employment  as  a  porter 
for  a  sleeping  car  company,  which  releases  the  railroad 
company  over  whose  lines  the  cars  are  hauled  from 
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liability  for  any  injury  to  the  porter  when  on  such 
lines,  is  not  against  public  policy,  and  such  a  contract 
is  a  good  defense  to  an  action  for  any  negligence  short 
of  wilful  or  intentional  negligence.  The  same  rule  is 
held  with  respect  to  a  contract  with  an  express  com- 
pany. Blank  v.  I.  C.  E.  E.  Co.,  182  HI.  332.  Contracts 
similar  to  the  contract  in  question  have  been  held  valid 
and  not  against  public  policy.  Osgood  v.  Central  Ver- 
mont E.  E.  Co.,  70  L.  E.  A.  (Vt.)  930;  Mann  v.  Pere 
Marquette  E.  E.  Co.,  135  Mich.  210;  Griswold  v.  I.  C. 
E.  E.  Co.,  90  Iowa  265 ;  Northern  Pacific  E.  E.  Co.  v. 
McClure,  47  L.  E.  A.  (N.  D.)  149;  Thomas  v.  Hannibal 
&  St.  J.  E.  E.,  82  Mo.  538 ;  Eussel  v.  Pittsburg  E.  E. 
Co.,  157  Ind.  315;  Quirk  Milling  Co.  v.  M.  &  St.  P. 
Ey.  Co.,  98  Minn.  22 ;  Stephens  v.  Southern  E.  E.  Co., 
109  Cal.  86 ;  C.  N.  0.  &  T.  P.  Ey.  Co.  v.  Saulsbury,  90 
S.  W.  E.  (Tenn.)  624;  Mansfield  M.  Ins.  Co.  v.  C.  C.  C. 
&  St.  L.  Ey.  Co.,  74  Ohio  St.  30 ;  M.  K.  &  T.  Ey.  Co.  v. 
Carter,  68  S.  W.  E.  (Tex.)  159;  Hartford  Fire  Ins.  Co. 
V.  C.  M.  &  St.  P.  Ey.  Co.,  70  Fed.  E.  201.  The  con- 
tract  was  in  the  nature  of  an  insurance  against  losses 
occasioned  by  the  negligence  of  defendant  or  its  serv- 
ants. A  common  carrier  may  obtain  insurance 
against  such  losses  or  may  by  stipulation  with  the 
owner  of  goods  carried  have  the  benefit  of  such  insur- 
ance procured  by  the  owner.  Phoenix  Ins.  Co.  v.  Erie 
Transportation  Co.,  117  U.  S.  312;  Wager  v.  Provi- 
dence Ins.  Co.,  150  U.  S.  99. 

Plaintiff  was  not  under  any  obligation  to  erect  the 
building  on  the  premises  leased  by  him  from  defend- 
ant until  he  secured  from  defendant  the  lease  which 
gave  him  the  right  and  obligated  him  to  erect  it.  He 
could  not  compel  the  defendant  to  permit  him  to  erect 
the  warehouse  on  its  grounds  (Missouri  P.  E.  E.  Co. 
V.  Nebraska,  164  U.  S.  403),  and  the  defendant  in  giv- 
ing a  lease  of  part  of  its  land  had  the  right  by  con- 
tract to  protect  itself  from  liability  and  the  indemnity 
to  defendant  against  damages  by  fire  is  a  part  of  the 
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consideration  for  the  granting  of  the  lease.  We  see 
no  good  reason  why  the  defendant  might  not  protect 
itself  by  contract  against  damages  by  fire  resulting 
from  its  negligence,  since  it  was  not  contracting  for 
anything  prohibited  by  law  or  conflicting  with  its  duty 
as  a  common  carrier.  What  the  defendant  might  have 
refused  to  permit  to  be  done,  it  may  permit  to  be  done 
on  such  terms  as  it  can  make  by  contract  without  vio- 
lating the  law.  The  court  properly  overruled  the  de- 
murrers to  the  twelfth  and  fourteenth  pleas. 

The  plea  to  the  trespass  counts  admits  an  entry  by 
defendant  upon  the  close  of  plaintiff,  but  denies  any 
intentional  trespass  and  avers  plaintiff  held  said  close 
only  as  tenant  of  defendant.  It  avers  that  the  unin- 
tentional entry  on  the  close  occurred  through  the  neg- 
ligence of  the  employes  of  defendant,  who  were  only 
authorized  to  clear  the  right  of  way  of  inflammable 
matter.  That  is  an  act  which  section  sixty-three  of  the 
railroad  and  warehouse  act  required  the  defendant 
to  perform.  The  plaintiff  in  the  lease  agreed  to  exer- 
cise such  care  and  caution  and  take  such  precautions 
as  shall  adequately  protect  the  building  thereon  with 
its  contents  against  all  danger  by  fire.  The  plea  avers 
that  the  employes  of  defendant,  after  setting  out  said 
fire,  thought  they  had  put  it  out  and  left  said  close 
with  the  fire  entirely  extinguished,  but  that  it  smould- 
ered for,  to-wit,  two  days  in  sawdust  and  other  in- 
flammable material  that  plaintiff  had  allowed  to  be  and 
remain  on  said  close,  and  that  the  fire  broke  out  and 
was  communicated  to  the  building,  etc.  The  plaintiff 
negligently  permitted  sawdust  and  dry  weeds  to  be 
and  remain  on  the  dose  leased  by  it,  which  was  part 
of  the  right  of  way  of  defendant,  and  the  employees 
of  defendant  by  mistake  and  without  any  breach  of 
the  peace  entered  and  undertook  to  destroy  the  inflam- 
mable material  dangerous  to  the  safety  of  plaintiff's 
property  and  negligently  failed  to  entirely  extinguish 
the  fire.    The  act  the  defendant  did  was  one  plaintiff 
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had  obligated  himself  to  defendant  to  perform,  and 
that  the  statute  requires  shall  be  done  by  the  defend- 
ant. 

In  28  Am.  &  Eng.  Encyc.  of  Law,  557,  the  rule  an- 
nounced is:  **The  mete  absence  of  wilfulness  is  so 
little  material  to  the  constitution  of  trespass  that,  in 
general,  nothing  short  of  unavoidable  accident  will 
excuse,  and  the  want  of  intention  to  do  the  particular 
injury  caused,  or  any  injury  whatever,  will  not  avail 
the  defendant  if  the  act  was  an  illegal  or  mischievous 
one,  or  a  lawful  act  done  in  a  careless  or  improper 
manner,  from  which  injury  to  third  persons  may  pos- 
sibly result.  But  if  there  be  negligence  by  both  parties, 
there  can  be  no  recovery  without  showing  that  the 
damage  was  wholly  caused  by  the  act  of  the  defend- 
ant.'' And  on  page  558:  **  Parties  engaged  in  the 
prosecution  of  a  lawful  act  are  not  liable  for  an  acci- 
dental injury  occurring  during  the  performance  of  the 
act,  when  due  care  and  precaution  have  been  exercised. 
•  *  *  But  although  without  the  intention  to  injure, 
if  there  be  want  of  ordinary  care  and  skill,  even  in 
the  performance  of  a  lawful  action  liability  follows. 
No  amount  of  care  will  excuse  where  the  act  performed 
is  illegal.''  The  demurrer  admits  the  averments  of 
the  plea  that  plaintiff  permitted  inflammable  matter 
to  be  on  the  part  of  the  right  of  way  leased  to  it,  its 
failure  to  protect  its  buildings  from  the  danger  by  fire 
resulting  therefrom  and  the  averments  as  to  how  the 
fire  was  started  and  the  unintentional  negligence  of 
the  defendant.  By  the  averments  of  the  plea  there 
was  negligence  on  the  part  of  plaintiff  in  neglecting  to 
perform  his  agreement  to  adequately  protect  his  build- 
ing on  the  leased  premises  from  danger  by  fire.  The 
law  required  the  defendant  to  keep  its  right  of  way 
clear  of  combustible  material.  In  burning  the  dry 
grass,  etc.,  on  plaintiff's  close,  it  appears  to  have  done 
in  a  negligent  manner  what  the  law  required  it  to  do, 
and  the  plaintiff  had  obligated  himself  to  defendant 
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to  do,  and  that  by  his  failure  to  keep  his  contract  he 
contributed  to  the  injury  for  which  he  brings  his 
action.  The  only  damages  claimed  are  those  caused 
by  fire ;  all  such  damages  are  released  by  the  terms  of 
the  lease.  The  defendant  as  a  landlord  having  unin- 
tentionally, although  negligently,  entered  his  own 
premises  of  which  plaintiff  was  a  tenant  with  a  limited 
use,  to  do  what  the  law  required,  we  are  of  the  opinion 
the  plea  of  release  from  damages  caused  by  negligence 
in  starting  the  fire  sets  up  a  good  defense  to  the  counts 
in  trespass  and  there  was  no  error  in  overruling  the 
demurrer  to  that  plea.  The  judgment  is  therefore  af- 
firmed. 

Affirmed. 


Charles  F.  Bryant,  Appellant,  t.  Mabel  Palmer, 

Appellee. 

1.  Bbokebs — when  owner  may  himself  sell  property.  Where  a 
broker  has  not  an  exclusive  right  to  make  a  sale  of  property,  the 
owner  may  himself  sell  it,  provided  this  is  done  before  he  is  in- 
formed that  the  broker  has  a  purchaser  ready,  able  and  willing  to 
take  the  property. 

2.  Bbokers — when  entitled  to  commission.  A  broker  is  only  en- 
tiUed  to  a  commission  in  the  event  of  his  finding  a  purchaser  ready, 
able  and  willing  to  take  the  property  on  the  terms  offered. 

3.  Bbokebs — when  no  exclusive  contract  for  sale  of  note.  Where 
a  broker  has  authority  to  sell  a  note  knowing  that  the  owner  is 
also  negotiating  for  its  sale,  he  clearly  has  no  exclusive  contract  for 
the  sale  of  such  note. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon.  W.  G. 
CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.     AlBrmed.     Opinion  filed  April  11,  1912. 

Hebbick  &  Hebbick  and  Ingham  &  Ingham,  for  ap- 
pellant, 

RoLOFsoN  &  Westebvelt  and  Welty,  Stebling  & 
Whitmobb,  for  appellee. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Charles  F.  Bryant  brought  suit  in  attachment 
against  Mabel  Palmer  to  recover  $700  claimed  to  'be 
due  plaintiff  for  commissions.  The  defendant  ap- 
peared and  filed  the  general  issue.  Thereafter  the 
suit  proceeded  as  in  ordinary  assumpsit.  A  jury  hav- 
ing been  waived,  the  cause  was  tried  by  the  court, 
and  a  judgment  entered  against  the  plaintiff,  who  ap- 
peals. 

The  record  shows  that  appellee  formerly  lived  in 
Clinton,  Illinois,  but  at  the  time  the  suit  was  brought 
was  residing  in  Wenatchee,  Washington,  and  that  she 
owned  a  note  for  $14,500,  due  March  1,  1914,  executed 
by  Mathias  D.  Brown,  secured  by  a  first  mortgage 
given  for  purchase  money  on  a  DeWitt  county  farm. 
Appellee  being  in  need  of  money  had  been  trying  to 
sell  the  note  and  mortgage  and  had  advertised  it  for 
sale  since  May  1910.  On  June  11,  1910,  having  been 
unable  to  sell  the  note  on  satisfactory  terms,  she 
through  her  attorney  and  cousin,  E.  B.  Mitchell,  nego- 
tiated a  loan  at  the  DeWitt  County  National  Bank 
for  $7,586.77,  and  gave  her  note  therefor  bearing 
seven  per  cent,  interest.  She  pledged  the  $14,500  note 
and  mortgage  as  collateral  security  for  the  loan. 

Appellee  continued  her  efforts  to  sell  the  note,  and 
urged  her  attorney  to  get  some  one  to  buy  the  note  or 
get  a  broker  to  sell  it.  Appellant,  a  real  estate  and 
loan  broker,  knew  the  note  was  for  sale  from  about 
May,  1910.  In  July,  1910,  appellee  wrote  to  her  attor- 
ney to  see  the  maker  of  the  note  and  find  out  what 
he  would  do  towards  paying  it  on  March  1,  1911.  In 
September,  1910,  she  wrote  to  appellant  reminding  him 
that  the  note  was  still  on  the  market  but  he  did  not  an- 
swer her  letter.  The  maker  of  the  note.  Brown,  agreed 
with  Mitchell  to  take  up  the  note  March  1,  1911,  upon 
the  allowance  of  a  discount  of  $700.  Brown  saw  the 
cashier  of  the  DeWitt  County  Bank  relative  to  rais- 
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ing  the  money  to  pay  the  note  and  the  cashier  of  the 
hank  sent  Brown  to  appellant  to  make  the  loan.  On 
March  16th  appellant  called  at  the  bank,  told  the  cashier 
he  was  making  the  loan  for  Brown,  and  got  from  the 
cashier  the  abstract  of  the  farm  on  which  the  mortgage 
was  that  secured  the  note.  Brown  also  testified  that 
appellant  promised  to  furnish  him  the  money  to  take  up 
the  loan  on  a  new  mortgage.  On  March  17th  Mitchell 
notified  appellee  that  Brown  had  failed  to  get  the 
money  and  that  appellant  had  good  prospects  of  get- 
ting the  money  within  fifteen  days  and  asking  if  she 
would  allow  appellant  the  $700  discount  the  same  as 
she  had  offered  Brown.  On  March  18th,  appellant  an- 
swered the  letter  from  her  attorney  by  a  night  message 
saying,  "Yes,  but  must  pay  Snell  interest  for  balance 
of  time.''  On  March  21st,  appellant  notified  the  attor- 
ney for  appellee  that  he  had  sold  the  note  and  mort- 
gage to  the  Franklin  Insurance  Company,  ''provided 
the  farm  will  bear  inspection  by  the  company's  repre- 
sentative and  the  title  pass. ' '  On  the  same  day  appel- 
lee received  a  letter  from  Brown  notifying  her  that 
he  was  ready  to  take  up  the  note,  enclosing  a  release 
of  the  mortgage  and  requesting  that  the  release  be 
executed  and  returned  to  the  Snell  bank,  where  the 
note  was  paid  by  Brown  on  March  28th.  On  March 
27th,  the  attorney  of  the  Franklin  Insurance  Company 
reported  that  there  were  some  objections  to  the  title. 
The  company's  representative  examined  the  farm  on 
March  24th,  but  made  no  report  of  the  result  of  his 
examination  until  after  the  note  had  been  taken  up  by 
Brown. 

It  is  dear  that  appellant  had  no  exclusive  contract 
for  the  sale  of  the  note.  The  appellee  had  the  right  to 
sell  it  at  any  time  to  any  person  with  whom  appellant 
was  not  negotiating.  Where  a  broker  has  not  an  ex- 
clusive right  to  make  a  sale  of  property,  the  owner 
may  himself  sell  it.   A  broker  is  only  entitled  to  a  com- 
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mission  in  the  event  of  his  finding  a  purchaser  ready, 
able  and  willing  to  take  the  property  on  the  terms  of- 
fered. Where  different  brokers  have  property  for 
sale,  and  none  of  them  has  an  exclusive  right  to  make 
a  sale,  the  broker  who  first  finds  a  purchaser  ready, 
able  and  willing  to  buy  and  is  the  procuring  cause 
of  the  sale,  is  the  one  entitled  to  a  commission.  (4  Am. 
&  Eng.  Ency.  of  Law,  983.)  The  evidence  does  not 
show  that  appellant  ever  did  furnish  a  purchaser,  able, 
ready  and  willing  to  take  the  note  and  mortgage  on 
the  terms  offered.  The  terms  offered  by  appellee  were 
a  discount  of  $700  and  to  *'pay  interest  due  Snell  for 
balance  of  time. '  ^  The  declaration  does  not  aver,  and 
the  evidence  does  not  show  that  the  title  to  the  land 
was  not  a  good  merchantable  title,  but  it  does  appear 
that  the  purchaser  with  whom  appellant  was  negotiat- 
ing objected  to  the  title  and  was  not  willing  to  take 
it,  and  that  appellant's  prospective  purchaser  was  not 
satisfied  with  the  security  until  after  Brown  had  taken 
up  the  note.  Appellee  had  not  given  an  exclusive  con- 
tract to  appellant.  She  had  the  right  to  sell  the  note 
and  mortgage  to  any  person  not  a  customer  of  appel- 
lant when  an  offer  was  made,  provided  the  sale  was 
made  before  she  was  informed  that  appellant  had  a 
purchaser  ready,  able  and  willing  to  take  the  securi- 
ties on  the  terms  offered.  Appellant  has  no  legal 
claim  against  appellee  for  the  reason  he  was  not  able 
to  find  a  purchaser  able,  ready  and  willing  to  buy  the 
securities  before  Brown  paid  off  the  note,  and  he  had 
no  assurance  that  he  ever  would  find  such  a  purchaser 
on  appellee's  terms. 

The  appellant  tendered  three  propositions  of  law 
and  fact  which  the  court  refused.  The  first  two  were 
properly  refused  because  they  omitted  an  essential 
element  of  fact  shown  by  the  evidence  to  have  been  in 
appellee's  night  letter.  The  third  was  concerning  a 
recovery  on  a  quantum  meruit,  which  was  not  involved 
in  the  case. 
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The  appellee  also  tendered  propositions  of  law  and 
fact  which  the  court  marked  held.  The  first  was  im- 
properly held  to  be  the  law  in  that  it  required ,  appel- 
lant to  prove  he  held  an  exclusive  contract  for  a  fixed 
period  of  time  before  he  could  recover.  This  was  er- 
roneous but  it  was  harmless  under  the  evidence  in  the 
case.    There  was  no  error  in  the  others. 

The  judgment  is  affirmed. 

Affirmed. 


Ylrgfa  Y.  Barton,  Appellee,  v.  George  E.  Sonthwlck, 

Appellant. 

1.  Physicians  and  suboeons — rigM  to  recover  compensation,  A 
pbTBician  can  only  recover  for  valuable  services  rendered  and  if 
he  does  not  use  such  reasonable  care  and  skill  as  is  ordinarily  ex- 
ercised by  physicians  practicing  in  his  community,  then  he  is  not 
entitled  to  recover  for  such  services. 

2.  Judgments — res  adjudicata.  After  a  praecipe  and  declaration 
for  malpractice  had  been  filed  against  a  physician  he  sued  the  pa- 
tient for  compensation,  before  a  justice  of  the  peace,  and  obtained 
a  judgment  The  patient  appeared  before  the  justice  and  defended 
the  suit.  Held,  the  judgment  estopped  the  patient  from  claiming 
malpractice  and  was  a  bar  to  such  suit  and  a  peremptory  Instruc- 
tion should  have  been  granted. 

Actioo  in  case  for  malpractice.  Appeal  from  the  Circuit  Ck>urt 
of  Sangamon  county;  the  Hon.  James  A.  Cbeighton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1911.  Reversed. 
Opinion  filed  June  5,  1912. 

« 

Graham  &  Graham  and  Stevens  &  Herndon,  for  ap- 
pellant. 

W.  St.  J.  Wines,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 
This  is  an  action   in   case   brought  by  Virgia  V. 
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Barton  against  George  E.  Southwick,  a  physician  and 
surgeon,  to  recover  for  alleged  malpractice.  Plaintiif 
recovered  a  verdict  and  judgment  for  $2,300.00  from 
which  the  defendant  prosecutes  an  appeal. 

The  declaration  avers  that  the  defendant  so  improp- 
erly and  negligently  treated  the  plaintiff  as  to  neces- 
sitate the  removal  of  her  uterus.  The  plaintiff,  who 
is  thirty-two  years  of  age  and  had  borne  four  children, 
only  one  of  whom  is  living,  testified  that  she  first  vis- 
ited defendant  at  his  ofl5ce  for  treatment  late  in  March, 
1910,  complaining  of  constipation  and  scanty  men- 
struation; that  the  defendant  gave  her  some  medicine 
for  her  stomach  and  bowels;  that  she  next  saw  him 
about  the  middle  of  June  and  asked  for  tablets  for 
the  bowels  and  the  defendant  told  her  she  was  preg- 
nant, but  that  she  insisted  she  was  not  and  that  the 
doctor  gave  her  tablets  for  her  bowels  and  a  bottle  of 
other  medicine;  that  she  took  the  medicine  regularly 
through  June,  July,  and  up  to  August  18th,  and  that 
she  had  her  monthly  periods  regularly,  during  all  that 
time.  The  defendant  testified  that  plaintiff  visited  him 
on  April  7th,  April  30th,  and  June  14th,  and  that  on 
April  30th,  she  said  she  was  pregnant ;  that  he  gave  her 
a  preparation  of  bismuth  and  hydrastis  at  the  April 
and  June  visits  to  regulate  her  bowels,  but  that  he 
gave  her  nothing  that  would  affect  the  generative  or- 
gans. 

Plaintiff  further  testified  that  her  monthly  period 
was  due  August  18th,  but  that  she  began  to  flow  the 
16th  and  it  continued  the  two  following  days.  She  also 
testified  that  she  and  her  husband  went  to  a  park  on 
the  afternoon  of  the  18th;  that  the  flow  began  after 
they  got  home  that  evening  and  that  she  discharged 
a  quart  of  blood,  although  she  had  had  no  accident 
and  nothing  unusual  had  happened  to  cause  it.  About 
ten  o'clock  on  the  night  of  the  18th  the  plaintiff's  hus- 
band went  for  the  defendant  and  told  him  his  wife  was 
flowing  badly  and  wanted  him  to  go  and  see  her  at 
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once ;  the  defendant  told  him  he  had  a  call  to  the  coun- 
try and  advised  him  to  get  another  physician,  but  the 
plaintiff's  husband  said  the  plaintiff  did  not  want  an- 
other physician  and  that  defendant  gave  him  some 
ergot  with  instructions  to  give  her  a  dose  every  hour, 
and  to  call  another  physician  if  the  flow  was  not 
checked  by  the  third  dose.  The  defendant  visited  the 
plaintiff  the  next  morning  and  found  a  quart  or  more 
of  blood  in  a  vessel  with  blood  on  the  floor  and  bed- 
ding. The  evidence  is  conflicting  as  to  what  occurred 
thereafter,  the  defendant  testifying  that  he  only  re- 
moved blood  clots  with  a  curette  and  took  steps  to  pre- 
vent any  further  hemorrhage,  while  the  plaintiff's  evi- 
dence tends  to  show  he  claimed  he  was  trying  to  re- 
move a  child.  The  defendant  visited  the  plaintiff  the 
next  day  and  the  day  after  that,  when  she  was  taken 
to  a  hospital  and  her  uterus  removed  by  a  surgeon 
called  by  the  defendant. 

It  is  insisted  on  behalf  of  the  defendant  that  a  clear 
preponderance  of  the  evidence  shows  that  the  plaintiff 
was  troubled  with  a  chronic  degeneration  of  the 
uterus ;  that  it  was  in  such  condition  it  would  not  hold 
stitches;  that  she  had  a  spontaneous  rupture  of  the 
uterus ;  that  the  removal  of  the  uterus  was  therefore 
necessary  when  the  defendant  was  first  called,  and 
that  such  condition  could  not  have  been  caused  by  any 
treatment  given  by  the  defendant  during  the  time  he 
treated  her;  however,  it  is  not  necessary  to  pass  on 
that  question  because  of  a  legal  question  in  the  case. 

The  record  contains  a  stipulation  that  the  defendant 
in  December,  1910,  brought  suit  before  a  justice  of  the 
peace  against  the  plaintiff  and  her  husband  **to  re- 
cover compensation  for  services,  including  the  visits 
on  which  it  is  claimed  in  the  case  on  trial  that  the  de- 
fendant was  guilty  of  negligence ;  that  Virgia  Barton 
was  a  defendant  in  that  suit  brought  by  Doctor  South- 
wick  and  is  the  same  Virgia  Barton  who  is  plaintiff 
in  this  case;  that  counsel  appeared  on  the  hearing  in 
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the  trial  of  that  case  before  the  said  justice  of  the 
peace  representing  the  defendants ;  that  the  defendant 
in  this  case  and  plaintiff  in  that  case,  Dr.  Southwick, 
testified  on  that  trial  to  the  rendition  of  the  services 
upon  which  this  action  is  based;  that  counsel  for  de- 
fendants in  that  case  inquired  of  Dr.  Southwick  on 
that  trial  concerning  the  duration  of  his  visits,  what 
instruments  he  used  and  what  use  he  made  of  them, 
and  that  judgment  for  compensation  for  the  plaintiff 
for  the  said  services  was  given  against  the  defend- 
ants, Wesley  Barton  and  Virgia  Barton,  as  claimed 
by  the  plaintiff  in  the  suit,**  and  that  the  suit  before 
the  justice  of  the  peace  was  commenced  after  the 
praecipe  and  declaration  had  been  filed  in  the  suit  on 
trial. 

An  instruction  was  asked  directing  a  verdict  for  the 
defendant,  and  another  that  if  the  jury  believed  from 
the  evidence  that  the  defendant  brought  suit  against 
the  plaintiff  before  a  justice  of  the  peace,  to  recover 
compensation  for  the  services  rendered  at  the  time, 
when  plaintiff  claims  that  her  cause  of  action  in  this 
case  arose,  and  that  plaintiff  was  represented  by  coun- 
sel in  that  suit  brought  by  the  defendant,  and  that  de- 
fendant recovered  judgment  for  compensation  for  the 
visits  upon  which  it  is  claimed  that  a  right  of  action  in 
this  case  arose,  they  should  find  the  defendant  not 
guilty.  These  the  court  refused.  The  stipulation 
shows  that  the  plaintiff  appeared  by  her  counsel  and 
defended  the  suit  brought  by  the  physician  to  recover 
for  his  professional  services;  and  that  the  physician 
did  recover  a  judgment  for  his  services  against  the 
plaintiff,  who  now  claims  damages  against  the  physi- 
cian for  malpractice.  A  physician  can  only  recover 
for  valuable  services  rendered.  If  a  physician  does 
not  use  such  reasonable  care  and  skill  as  is  ordinarily 
exercised  by  physicians  practicing  in  his  community, 
then  he  is  not  entitled  to  recover  for  such  services, 
Yunker  v.  Marshall,  65  111.  App.  667.    In  Howell  v. 
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Goodrich,  69  111.  556 ;  it  was  held  that  in  a  suit  against 
a  physician  to  recover  damages  for  malpractice,  a 
former  suit  by  the  physician  against  the  patient  in 
which  the  right  to  recover  on  the  ground  of  malprac- 
tice was  determined  against  the  latter  and  a  recovery 
had  for  the  amount  charged  was  a  bar  to  the  suit  to 
recover  damages  for  malpractice.  The  plaintiff  in  the 
present  case  having  appeared  before  the  justice  of  the 
peace  and  defended  the  suit,  it  necessarily  results  that 
the  question  whether  or  not  the  defendant,  as  a  physi- 
cian, was  guilty  of  malpractice  has  been  adjudicated. 
The  judgment  in  favor  of  the  physician  for  the  iden- 
tical services,  out  of  which  it  is  claimed  the  malprac- 
tice arose,  precludes  the  patient  from  claiming  she  was 
not  properly  and  skilfully  treated.  The  plaintiff  is 
estopped  by  the  judgment  before  the  justice  of  the 
peace,  where  she  appeared  at  the  hearing  and  took 
part  in  the  trial,  from  now  claiming  that  the  physician 
was  ^ilty  of  malpractice.  Howell  v.  Goodrich 
{supra) ;  Sale  v.  Eichberg,  105  Tenn.  333 ;  Bellinger 
V.  Craigue,  31  Barber  (N.  Y.)  534;  Blair  v.  Bartlett, 
75  N.  Y.  150;  Lawson  v.  Conaway,  37  W.  Va.  159; 
Qt)ble  V.  Dillon,  86  Ind.  327;  1  Herman  on  Estoppel, 
235.  It  follows  from  what  has  been  said  that  the  trial 
court  erred  in  refusing  to  give  the  peremptory  instruc- 
tion. 

The  judgment  before  the  justice  of  the  peace  in 
favor  of  the  physician  is  a  bar  to  a  suit  for  damages ; 
the  judgment  is  reversed. 

Reversed. 
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Martha  Smith,  Plaintiff  in  Error,  t.  Beulah  Flew, 

Defendant  in  Error. 

1.  Contracts — when  grandparent  cannot  recover  from  grand- 
child for  support.  Where  a  grandparent  took  a  grandchild  two 
years  of  age  to  live  with  her  on  the  death  of  the  child's  mother  and 
it  is  apparent  that  the  child  lived  as  a  member  of  the  grandpar- 
ent's family  without  any  expectation  of  making  compensation,  the 
fact  that  the  child  has  received  a  small  legacy  will  not  permit  the 
grandparent  to  recover  pay  from  the  child  for  the  child's  support. 

2.  Appeal  and  erbor — when  proposition  of  law  ivill  not  be  re- 
viewed. When  a  grandparent  sues  a  grandchild  to  recover  for  sup- 
port and,  from  the  family  relation,  no  other  judgment  than  for  de- 
fendant can  be  rendered,  propositions  of  law  submitted  by  the 
plaintifC  will  not  be  reviewed. 

Error  to  the  Circuit  Court  of  Edgar  county;  the  Hon.  William 
B.  ScHOLFiELD,  Judgc,  presiding.  Heard  In  this  court  at  the  April 
term,  1912.    AfOrmed.    Opinion  filed  June  5,  1912. 

^F.  W.  DuNDAS,  for  plaintiff  in  error. 
H.  S.  Tanner,  for  defendant  in  error. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Martha  Smith,  plaintiff  in  error,  brought  suit  against 
Beulah  Plew  to  recover  for  board,  lodging  and  main- 
tenance  of  the  defendant  for  five  years  prior  to  the 
beginning  of  the  suit.  The  cause  was  submitted  to  the 
court  without  a  jury,  and  after  hearing  the  evidence 
a  judgment  was  rendered  in  favor  of  the  defendant. 

The  evidence  shows  that  Beulah  Plew,  defendant  in 
error,  was  twelve  years  of  age  in  1911.  When  she  was 
seventeen  months  old,  her  mother,  a  daughter  of  plain- 
tiff in  error,  died  and  the  defendant  together  with  her 
little  brother  lived  with  Mrs.  Plew,  their  grandmother, 
for  a  few  months.  About  a  year  after  the  death  of 
Beulah 's  mother,  her  father  married  again  and  has 
children  by  his  second  wife.    Plaintiff  in  error,  the 
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other  grandmother,  the  mother  of  defendant's  mother, 
by  an  arrangement  with  Mrs.  Plew  took  Beulah  to  live 
with  her  when  Beulah  was  about  two  years  of  age  and 
she  has  lived  with  plaintiff  in  error  ever  since  that  time, 
and  the  boy  lived  with  Mrs.  Plew  until  his  death  in  1910. 
Plaintiff  in  error  testified,  '*!  didn't  charge  for  noth- 
ing, I  just  took  the  little  child,  because  she  was  put 
to  the  mercies  of  the  world"  and  frequently  expressed 
her  fear  that  Beulah 's  father  would  take  the  child 
home  and  she  would  have  to  live  with  her  stepmother. 
The  fact  that  Beulah  had  recently  received  a  small 
legacy  is  no  reason  for  the  plaintiff  in  error  recover- 
ing pay  for  Beulah 's  support.  The  evidence  is  clear 
that  Beulah  has  lived  with  her  grandmother,  plaintiff 
in  error,  all  the  time  as  a  member  of  her  grandmother's 
family  without  any  expectation  on  the  part  of  the 
plaintiff  in  error  that  she  would  receive  any  compen- 
sation for  Beulah 's  support. 

While  some  of  the  propositions  of  law  submitted  by 
plaintiff  in  error  stated  abstract  propositions  cor- 
rectly, they  were  not  applicable  to  the  case.  It  is  not 
necessary  to  review  them,  since  under  the  evidence 
no  other  judgment  than  the  one  rendered  could  be  sus- 
tained. 

The  judgment  is  aflBrmed. 

Affirmed. 


SylTOster  Hall,  Appellee,  y.  Gillespie  Township 
Mutual  Home  Insurance  Company,  Appellant. 

1.  Ehdence — when  veterinary  surgeon  qvalified  as  expert. 
Where  a  mule  insured  against  damage  from  lightning  is  found  dead 
near  a  wire  fence  and  there  had  been  lightning  during  a  shower 
on  the  preceding  night,  a  veterinary  surgeon,  who  testified  to  his 
experience  of  thirty-eight  years  as  a  veterinarian  and  to  his  pro- 
fessional knowledge  and  observation  of  animals  killed  by  light- 
ning, may  t>e  asked  a  hypothetical  question. 
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2.  Witnesses — when  cross-examination  proper  as  to  statements 
not  admissible  as  original  evidence.  Mules  were  claimed  to  have 
been  killed  by  lightning  and  the  president  of  a  defendant  light- 
ning insurance  company  undertook  to  detail  what  the  owner  said 
to  him.  On  cross-examination  he  was  asked  to  give  the  exact  lan- 
guage and  this  developed  what  the  owner  told  the  witness  that 
his  wife  had  said  about  a  shower.  Held,  although  the  wife's  state- 
ment was  inadmissible  as  original  evidence,  the  plaintifC  could  not 
be  barred  from  cross-examining  the  witness  as  to  such  statements. 

Action  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Macoupin  county;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion 
filed  June  5,  1912. 

BiNAKEB  &  BiNAKEB^  foF  appellant. 
Edwakd  C.  Knotts,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Plaintiff  brought  suit  before  a  justice  of  the  peace 
on  a  policy  of  insurance  issued  by  defendant  insuring 
plaintiff's  horses  and  mules  against  damage  by  fire 
or  lightning.  From  the  judgment  before  the  justice 
an  appeal  was  taken  to  the  Circuit  Court,  where  a 
verdict  was  returned  for  $125  in  favor  of  the  plaintiff 
upon  which  judgment  was  rendered,  ^id  from  which 
defendant  appeals. 

The  record  shows  that  one  of  the  mules  insured  was 
found  dead  on  the  morning  of  April  21st,  near  a  wire 
fence  in  plaintiff's  pasture,  and  that  there  had  been  a 
shower  with  lightning  and  thunder  in  that  vicinity  dur- 
ing the  preceding  night.  Defendant  contends  that  the 
court  erred  in  admittiag  the  testimony  of  Dr.  Block- 
burger,  a  veterinary  surgeon,  who  qualified  as  an  ex- 
pert by  testifying  to  his  experience  of  thirty-eight 
years  as  a  veterinarian  and  his  professional  knowl- 
edge and  observation  of  animals  killed  by  lightning. 
The  objection  to  the  hypothetical  question  asked  the 
witness  was  properly  overruled. 

It  is  also  insisted  that  court  erred  in  admitting  evi- 
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dence  of  a  statement  made  by  plaintiff 's  wife.  Ander- 
son, the  president  of  defendant  company,  undertook  to 
detail  in  his  evidence  in  chief  on  behalf  of  defendant, 
what  the  plaintiff  had  said  to  him.  On  the  cross-ex- 
amination of  Anderson,  he  was  asked  to  f?ive  the  ex- 
act language  of  the  conversation  and  this  developed 
what  plaintiff  told  Anderson  his  wife  has  said  about 
the  shower.  The  defendant  having  first  examined  the 
witness  about  the  conversation,  the  plaintiff  was  prop- 
erly entitled  to  cross-examine  about  the  same  conver- 
sation. The  statement  made  by  plaintiff's  wife  to 
plaintiff  was  inadmissable  as  original  evidence  for 
plaintiff,  yet  plaintiff  could  not  be  barred  from  cross- 
examining  the  witness  as  to  what  Anderson  testified 
plaintiff  told  him  his  wife  had  said.  The  defendant 
might  have  controlled  the  effect  of  such  evidence  by 
an  instruction,  but  has  no  reason  to  complain  of  the 
admission  of  evidence  that  it  introduced.  Such  cross- 
examination  was  a  right  not  a  privilege.  Spohr  v. 
City  of  Chicago,  206  HI  441. 

The  evidence  presented  on  behalf  of  the  respective 
parties  was  in  direct  conflict  on  the  merits  of  the  case. 
There  is  not  a  clear  preponderance  on  either  side, 
hence  the  finding  of  facts  was  peculiarly  within  the 
province  of  the  jury.  The  verdict  having  been  ap- 
proved by  the  trial  court,  this  court  has  no  right  to 
set  it  aside  unless  it  is  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Defendant  also  assigns  as  error  the  refusal  of  an  in- 
struction asked  by  it.  All  of  that  instruction,  that  was 
proper  to  be  given  to  the  jury,  was  given  in  defend- 
ant's first  and  second  instructions,  but  the  instruction 
was  otherwise  properly  refused  because  of  its  argu- 
mentative nature. 

There  being  no  error  in  the  case,  the  judgment  is 
aflBrmed. 

Affirmed. 


Yoi^  CLXXI  IS 
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The  People  of  the  State  of  Illinois  for  use  of  John- 
ston Jeffries  et  al..  Appellants,  t.  James  K.  Bardin 
et  al.9  Appellees. 

1.  ExEcuTOBS  AND  ADMINI8TBAT0BS — Butflcieticy  of  declaration  in 
action  on  bond.  Where  a  husband  as  administrator  of  his  wife's 
estate  gives  bond  to  account  for  the  proceeds  of  real  estate  sold  to 
pay  debts  in  a  suit  thereon  by  heirs,  a  declaration  in  substance 
averring  such  sale  and  that  out  of  the  proceeds  the  husband  paid 
a  certain  sum  of  his  personal  debts  on  which  his  wife  was  surety, 
and  that  he  has  failed  and  refused  to  Inventory  and  charge  himself 
with  that  sum  as  due  from  himself  to  the  estate,  is  not  demurra- 
ble. 

2.  Judgments — when  approval  of  administrator' 8  report  is  not 
res  adjudicata  of  his  liability.  Where  a  wife  signs  notes  as  surety 
for  her  husband  and  he  as  administrator  allows  them  as  claims 
against  her  estate,  and  the  Probate  Court  approves  his  report  with- 
out being  informed  of  his  primary  liability  on  the  notes,  there  is 
no  adjudication  which  will  preclude  heirs  suing  on  a  bond  given 
by  the  administrator  to  account  for  the  proceeds  on  a  sale  of  real 
estate. 

3.  ExECUTOBS  AND  ADkiNiSTBATOBS — chargcs.  A  husband  being 
financially  able  to  pay  notes  that  his  wife  had  signed  as  surety  for 
him,  paying  as  administrator  such  debts  out  of  the  proceeds  of  his 
wife's  real  estate,  should  charge  himself  with  such  sums. 

4.  ExEGTnx)B8  AND  ADMiNisTBATOBS — fraudulent  payment  of  per- 
sonal debts.  Where  a  wife  signs  notes  as  surety  for  her  husband, 
he  cannot  sell  her  real  estate  and  pay  the  notes  and  then  inherit 
as  personal  property  the  claim  of  the  estate  against  him  on  the 
notes,  but  he  must  account  to  the  heirs  who  would  have  Inherited 
a  portion  of  such  real  estate. 

5.  Descent — when  estate  descends  subject  to  debts.  On  the 
death  of  a  wife  her  estate  descends  to  her  heirs  subject  to  the 
payment  of  her  debts,  but  not  her  husband's  debts,  and  after  pay- 
ment of  her  debts  the  division  of  the  estate  among  the  heirs  should 
be  made;  and  its  descent  is  regulated  by  the  nature  of  the  estate 
at  the  time  of  her  death. 

6.  Executors  and  administbat(»s — approval  of  report.  An  order 
of  the  County  Court  approving  an  executor's  report,  declaring  the 
estate  settled  and  discharging  the  executor,  has  the  efCect  only  of 
closing  the  account  up  to  the  time  the  report  is  approved,  and  is 
void  as  to  unsettled  matters  of  the  estate. 

7.  EiXECUTOBS  AND  ADMIN iSTRATOBS — discharge.  The  approval  of 
the  final  report  of  an  administrator  does  not  operate  to  discharge 
him  as  administrator. 
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Action  in  debt  on  bond.  Appeal  from  the  Circuit  Court  of  Coles 
county;  the  Hon.  William  B.  Scholtield,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1912.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  5,  1912. 

Statement  by  the  Court.  This  is  an  action  in  debt 
against  James  K.  Eardin,  Samuel  Eardin  and  Jacob 
M.  Eardin  on  a  bond  executed  by  the  defendants  upon 
the  condition  that  James  K.  Eardin,  as  administrator 
of  the  estate  of  his  wife,  Johanna  J.  Eardin,  should 
properly  account  for  the  proceeds  of  certain  real  es- 
tate sold  under  an  order  of  the  County  Court. 

The  declaration  avers  that  Johanna  J  Eardin  died 
October  29,  1909,  intestate,  leaving  no  children  or  de- 
scendants surviving  her  but  left  surviving  her  as  her 
only  heirs  at  law,  her  husband,  James  K.  Eardin, 
Johnston  Jeffries,  her  brother,  Kittie  Walker  and  Mar- 
tha Hackley,  her  sisters,  and  Nettie  Newby,  French 
Domblaser  and  James  Domblaser  her  niece  and  neph- 
ews; that  James  K.  Eardin  was  appointed  adminis- 
trator of  the  estate  of  the  deceased ;  that  the  said  ad- 
ministrator fQed  an  inventory  which  included  fifty 
acres  of  real  estate,  which  was  all  the  real  estate  owned 
by  the  deceased  at  the  time  of  her  death;  that  after- 
wards the  administrator  presented  his  petition  to  the 
County  Court  setting  forth  that  the  personal  estate 
of  the  deceased  only  amounted  to  $169.60;  that  the 
debts  allowed  against  the  estate  amounted  to  $2,979.73 ; 
that  there  was  a  deficiency  of  personal  property  to  pay 
the  debts  and  praying  for  a  decree  to  sell  the  real  es- 
tate to  pay  the  debts,  which  was  granted,  and  the  bond 
of  the  administrator  for  the  sale  of  the  real  estate  was 
fixed  at  $8,000;  that  the  defendants  on  February  10, 
1910,  executed  such  bond  and  that  afterwards  the  ad- 
ministrator sold  the  real  estate  for  $5,275,  yet  he  has 
not  accounted  for  the  proceeds  in  the  manner  provided 
by  law. 

The  breach  of  the  condition  of  the  bond  assigned 
is  that  all  of  the  debts  of  the  deceased  properly  charw- 
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able  against  the  estate,  including  costs  amount  to 
$503.43;  that  the  personal  estate  amounted  to  $169.60 
leaving  a  balance  of  $333.83  to  be  paid  out  of  the  real 
estate;  that  the  remainder  of  the  debts  were  notes, 
describing  them,  which  Johanna  J.  Eardin  had  signed 
as  surety  for  her  husband,  James  K.  Eardin ;  that  the 
money  received  on  said  notes  was  used  by  James  K. 
Eardin  in  his  individual  business  and  he  received  credit 
for  the  same  on  his  account  at  the  bank,  where  he 
did  business ;  that  no  part  of  said  notes  was  for  the  in- 
dividual use  of  the  said  Johanna;  that  at  the  time 
James  K.  Eardin  was  appointed  administrator  of  said 
estate  and  up  to  the  time  of  selling  said  real  estate 
and  the  payment  by  him  as  administrator  of  said  notes, 
he  was  solvent,  but  that  instead  of  paying  his  own  per- 
sonal notes,  as  he  should  have  done,  he  as  adminis- 
trator allowed  the  same  as  claims  against  said  estate, 
and  paid  the  amount  of  said  notes  out  of  the  proceeds 
of  the  sale  of  real  estate  in  addition  to  the  balance 
due  on  the  individual  debts  of  the  deceased:  that  he 
then  deducted  his  dower  fixed  at  $816.25  and  then  paid 
one-half  of  the  remainder,  $597.03  to  himself,  as  his 
distributive  share  as  surviving  husband  of  the  de- 
ceased, and  reported  in  his  final  report  to  the  County 
Court  the  balance  $597.03  as  due  the  heirs  and  that  he 
paid  therefrom  $156.42  to  Martha  Haokley,  sister  of 
the  deceased,  as  her  share,  and  reported'  that  there  re- 
mained due  to  Kittie  Walker  $146.89,  to  Johnston  Jef- 
fries $146.89  and  to  James  Dornblaser,  French  Dom- 
blaser  and  Nettie  Newby,  each,  the  sum  of  $49.86 ;  that 
the  County  Court  approved  said  report  without  the 
said  administrator  having  filed  any  supplemental  in- 
ventory showing  his  said  notes,  so  paid  by  him  out 
of  the  proceeds  of  the  said  real  estate,  to  be  a  debt  due 
from  him,  and  without  requiring  said  administrator 
to  charge  himself  with  the  amounts  so  paid  on  the  said 
notes  or  to  account  for  the  same  to  the  estate,  and 
ordered  the  administrator  discharged  upon  his  filing 
receipts  for  the  respective  amounts  so  found  due  the 
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heirs ;  that  the  heirs,  except  Martha  Hackley,  refused 
to  receipt  for  said  amoimts;  that  said  administrator 
has  not  been  discharged  and  that,  if  he  will  properly 
inventory  and  account  for  the  real  estate  according  to 
law,  he  should  distribute  amongst  the  heirs  $2,096.96. 
It  is  also  averred  that  although  the  time  has  long  since 
elapsed  for  the  inventorying  of  the  amount  due  on  said 
notes  and  the  distribution  of  said  funds,  yet  said  ad- 
ministrator has  not  inventoried  his  said  individual 
notes  so  paid  by  him  as  administrator  or  paid  to  said 
heirs  their  distributive  shares  of  the  proceeds  of  said 
real  estate,  but  has  wasted  and  disposed  of  the  same 
to  his  own  use.  The  defendants  filed  a  general  de- 
murrer to  the  declaration  which  was  sustained  by  the 
court,  and  a  judgment  rendered  in  favor  of  the  defend- 
ants. The  parties  for  whose  use  the  suit  was  brought 
appeal. 

Emeby  Andrews,  for  appellants. 

J.  H.  Mabshaul,  for  appellees. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  substance  of  the  declaration  is  that  James  K. 
Rardin,  as  administrator  of  his  wife's  estate  under  an 
order  of  the  County  Court,  sold  all  the  real  estate  of 
his  deceased  wife  to  pay  the  claims  allowed  against 
her  estate,  and  that  out  of  the  proceeds  of  such  real 
estate  he  paid  $2,828.79  of  his  own  personal  debts  on 
which  his  wife  was  surety,  and  that  he  has  failed  and 
refused  to  inventory  and  charge  himself  with  that  sum 
as  due  from  himself  to  the  estate. 

The  contentions  of  the  administrator  and  his  bonds- 
men are  (1)  that  the  estate  had  no  claim  against  the 
administrator  personally  until  the  estate  had  paid  the 
notes  which  Mrs.  Rardin  had  signed  as  surety  for  him, 
and  that  on  the  payment  of  the  claims  by  the  estate 
such  claims  became  personal  estate  and  that  he,  as  sur- 
viving husband,  takes  all  her  personal  estate  that  re- 
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mains  after  the  payment  of  the  debts  and  (2)  that  he, 
as  administrator,  has  made  a  final  report  in  the  estate 
to  the  Probate  Court,  which  has  been  approved,  there- 
fore the  matter  now  in  controversy  has  been  adjudi- 
cated and  the  heirs  are  concluded  by  the  order  of  the 
Probate  Court. 

There  is  nothing  in  the  declaration  which  shows 
that  it  was  ever  brought  to  the  attention  of  the  Pro- 
bate Court  that  of  the  claims  amounting  to  $2,979.93 
allowed  against  the  estate  of  the  deceased,  and  re- 
maining unpaid  after  the  personal  estate  had  been 
exhausted,  $2,828.79,  were  not  debts  of  the  deceased, 
but  were  the  personal  debts  of  the  husband,  who  as 
administrator  had  them  allowed  against  his  wife's 
estate.  While  the  Probate  Court  in  the  settlement  of 
estates  and  the  adjustment  of  the  accounts  of  execu- 
tors exercises  equitable  jurisdiction,  so  far  as  may  be 
necessary  to  adjust  the  same,  {In  re  Corrington,  124 
111.  363 ;  Whittemore  v.  Coleman,  239  HI.  450 ;  Marshall 
V.  Coleman,  187  HI.  556;)  yet,  if  the  facts  concern!  g 
the  administrator's  primary  liability  for  the  $2,828.79 
were  not  brought  before  the  Probate  Court,  then  there 
has  been  no  adjudication  as  between  the  estate  and  the 
administrator.  An  order  of  the  County  Court  ap- 
proving an  executor's  report,  declaring  the  estate  set- 
tled and  discharging  the  executor,  has  the  effect  only 
of  closing  the  account  up  to  the  time  the  report  is  ap- 
proved, and  is  void  as  to  unsettled  matters  of  the  es- 
tate. Starr  v.  Willoughby,  218  HI.  485 ;  Atherton  v. 
Hughes,  249  HI.  317 ;  Diversey  v.  Johnson,  70  HI.  647. 
The  administrator  has  not  been  discharged  although 
the  report  filed  may  have  been  approved. 

The  declaration  avers  that  $2,828.79  of  the  claims 
allowed  and  paid  by  the  administrator  were  his  per- 
sonal debts  and  that  he  has  neither  repaid  the  estate 
nor  charged  himself  with  any  part  of  such  sum.  The 
demurrer  admits  this  statement  to  be  true.  The  es- 
tate descends  to  the  heirs  subject  to  the  payment  of  the 
debts  of  the  deceased,  but  not  subject  to  the  payment 
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of  the  husband's  debts,  and  after  the  payment  of  the 
debts  of  the  deceased  the  division  of  the  estate  among 
the  heirs  should  be  made,  and  its  descent  is  regulated 
by  the  nature  of  the  estate  at  the  time  of  her  death. 

The  declaration  avers  that  the  administrator  was 
solvent.  The  administrator  being  financially  able  to 
pay  his  personal  debts,  upon  which  his  wife  was  surety, 
and  having  paid  such  debts  out  of  the  proceeds  of  her 
real  estacte,  should  have  charged  himself  with  such 
sums.  Wachsmith  v.  Penn.  Mutual  Life  Ins.  Co.,  241 
HI.  409;  In  re  Walker,  125  Cal.  242;  Baucus  v.  Barr, 
107  N.  Y.  624 ;  McCarthy  v.  Frazer,  62  Mo.  263 ;  Parker 
V.  Irick,  10  N.  J.  Eq.  269 ;  Eader  v.  Yeargin,  85  Tenn. 
486 ;  McClamrock  v.  Gregory,  119  Ind.  509 ;  2  Woemer 
on  Adm.  Sees.  311  and  512. 

At  the  time  of  the  death  of  Johanna  J.  Rardin,  her 
husband  was  not  indebted  to  her.  It  was  only  by  the 
fraudulent  act  of  the  husband  in  failing  to  pay  his 
debts  and  causing  them  to  be  paid  out  of  the  real  es- 
tate of  his  deceased  wife,  that  a  claim  accrued  to  the 
estate  against  him.  The  argument  of  the  appellees 
in  effect  is  that  the  administrator  by  his  fraudulent 
financiering  has  converted  his  deceased  wife's  real  es- 
tate into  personal  estate  and  that  he  now  inherits,  by 
reason  of  his  fraud,  what  he  would  not  have  inherited 
if  he  had  done  what  he  was  able  to  and  ought  to  have 
done,  and  that  the  court  should  not  compel  him  to  ac- 
count for  property  converted  from  real  estate  into  per- 
sonal estate  in  the  manner  alleged  in  the  declaration, 
because  he  as  surviving  husband  inherits  all  her  per- 
sonal estate.  After  the  proper  accounting  has  been 
had,  the  disposition  of  the  property  will  be  made  either 
in  the  Probate  Court  or  in  some  other  court  and  is  not 
involved  in  the  decision  of  the  demurrer.  The  court 
erred  in  sustaining  the  demurrer.  The  judgment  is 
reversed  and  the  cause  remanded  with  instructions  to 
overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 
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Ralph  Shaw,  by  Mary  E.  Shaw  his  next  friend,  Appel- 
lee,  T.  Clifton  Corrlngton,  Appellant. 

1.  EiViDENCE — When  prejudicial.  In  an  action  for  Injury  to  a 
boy  struck  by  an  automobile,  it  la  Improper  to  permit  a  person  to 
testify  that  the  driver  stated  it  would  teach  the  boys  a  lesson  to 
stay  out  of  the  street,  since  such  evidence  may  be  used  as  a  founda- 
tion for  an  argument  to  appeal  to  the  prejudice  and  passions  of 
the  jury. 

2.  Evidence — when  prejudicial  though  excluded.  It  is  error  to 
permit  a  witness  in  a  personal  injury  suit  to  relate  in  detail  the 
condition  of  the  boy  injured  on  coming  out  from  under  an  anaes- 
thetic and  the  expression  on  the  nurses*  faces,  even  though  such 
testimony  is  finally  excluded. 

3.  Negligence — evidence  of  reputation.  The  reputation  of  a 
chauffeur  involved  in  an  accident,  for  carefulness,  competency  or 
skil fulness,  is  not  admissible  on  the  question  of  his  negligence, 
unless  in  the  absence  of  direct  evidence  on  such  question. 

4.  Instructions — when  erroneous.  It  is  error  to  give  an  in- 
struction  enlarging  the  meaning  of  the  statute  requiring  a  reasonable 
warning  to  be  given  by  the  driver  of  an  automobile,  by  stating  that 
such  warning  must  be  given  by  some  signal  device  on  the  machine 
where  there  Is  evidence  In  the  case  that  the  driver  shouted. 

5.  Negligence — care  demanded  of  children.  An  instruction  rela- 
tive to  the  question  of  due  care  on  the  part  of  a  child  which  leaves 
out  the  element  of  experience  should  be  refused. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  Owen  P.  Thompson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1912.  Reversed  and 
remanded.    Opinion  filed  June  5,  1912. 

KiRBY,  Wilson  &  Baldwin,  for  appellant. 
Bellatti,  Barnes  &  Beliatti,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case  begun  by  Ealph  Shaw,  to 
recover  for  personal  injuries  sustained  by  him  by  be- 
ing struck  by  an  automobile  driven  by  Clifton  Corring- 
ton.    The  plaintiff  recovered  a  verdict  for  $1,500  upon 
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which  judgment  was  rendered  and  the  defendant  ap- 
peals. 

At  the  time  of  the  accident  the  plaintiff,  a  hoy  near- 
ly ten  years  of  age,  was  a  pupil  in  Lafayette  school 
in  the  city  of  Jacksonville.  Lafayette  school  is  sit- 
uated on  the  south  side  of  Lafayette  avenue,  which  is 
paved  with  brick  and  runs  east  and  west.  On  the  op- 
posite side  of  the  street  from  the  school  is  a  grocery 
store  and  west  of  the  store,  in  the  same  block,  are  four 
dwelling  houses.  Sidewalks  are  laid  from  the  east  and 
west  sides  of  the  school  building  to  Lafayette  avenue 
and  raised  crossings  run  from  these  sidewalks  across 
the  street.  On  May  3rd,  upon  the  dismissal  of  the 
school  for  the  noon  hour,  the  plaintiff  as  he  was  leav- 
ing the  school  ran,  another  boy  chasing  him,  from  the 
west  side  of  the  school  diagonally  in  a  northwesterly 
direction  across  Lafayette  avenue  to  the  sidewalk  on 
the  north  side  of  the  street,  and  upon  reaching  the 
sidewalk  turned  and  immediately  started  back  in  a 
southeasterly  direction,  running  looking  back  over  his 
shoulder,  when  he  collided  with  the  automobile  going 
west  driven  by  defendant  a  few  feet  south  of  the  north 
curb,  and  was  seriously  injured. 

On  the  trial,  the  mother  of  the  plaintiff  was  per- 
mitted to  testify  to  a  conversation  with  the  defendant, 
at  the  hospital — ^more  than  an  hour  after  the  accident 
in  which  she  testified  that  the  defendant  said  **that  he 
was  sorry  that  it  happened,  but  he  said  it  would  teach 
the^  boys  a  lesson ;  they  would  stay  out  of  the  street. ' ' 
This  did  not  tend  to  prove  any  issue  in  the  case  but 
was  merely  a  foundation  for  an  argument  appealing 
to  the  prejudice  and  passions  of  the  jury.  The  Rev- 
erend O.  J.  Gary  was  permitted  to  detail  on  the  wit- 
ness stand  the  condition  of  the  boy  when  coming  out 
from  under  an  anaesthetic;  that  the  nurses  ^*were 
there  and  had  this  thing,  this  little  instrument,  little 
tube  going  into  his  arm  and  three  of  them  were  there 
and  the  looks  on  their  faces.  ^'  This  the  court  prop- 
erly ruled  out  but  it  had  been  heard  by  the  jury  and 
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in  this  kind  of  a  case  the  effect  of  such  statements 
would  not  be  overcome  by  their  exclusion. 

The  defendant  sought  to  prove  by  witnesses  that 
he  was  a  competent  and  careful  chauffeur.  The  repu- 
tation of  a  person  involved  in  an  accident  for  careful- 
ness, competency  or  skilfulness  is  not  admissible  on 
the  question  of  his  negligence,  unless  in  the  absence 
of  direct  evidence  on  the  question.  8  Ency.  of  Ev. 
943;  City  of  Salem  v.  Webster,  192  HI.  369.  The  court 
properly  sustained  the  objection  to  that  character  of 
evidence. 

It  is  contended  that  the  court  erred  in  giving  each 
instruction  given  for  the  plaintiff.  The  first  tells  the 
jury  that  the  statute  ''commands  that  every  motor 
veWcle  while  in  use  upon  a  public  highway  shall  be 
provided  with  a  bell,  horn  or  other  signal  device  and 
that  the  statute  means  that  such  bell,  horn  or  other 
signal  device  shall  be  sounded  as  an  automobile  ap- 
proaches any  portion  of  the  street  where  persons  are 
upon  or  crossing  or  apparently  about  to  cross  or  go 
upon  the  street.'*  The  third  instructs  the  jury  that 
the  law  ''makes  it  the  duty  of  a  person  driving  an  auto- 
mobile along  the  street  approaching  a  point  where 
person  or  persons  are  upon,  on  foot  or  walking  upon 
or  along  such  public  highway,  to  sound  his  horn  or  give 
reasonable  notice  with  some  other  signal  device  of  his 
approach.  And  if  you  believe  from  the  evidence  that 
at  the  time  in  question  and  at  the  point  in  the  public 
highway  where  the  accident  occurred  there  were  a 
number  of  school  children  upon  foot  or  walking  upon 
and  along  the  public  highway,  and  if  you  further  be- 
lieve from  the  evidence  that  a  reasonably  prudent  and 
cautious  person  under  the  circumstances  then  and  there 
existing  would  have  sounded  his  horn  to  give  notice 
of  the  approach  of  his  automobile  to  the  school  chil- 
dren, then  and  there  upon  and  along  such  public  high- 
way, and  if  you  further  believe  from  the  evidence  that 
the  defendant  did  not  sound  his  horn,  or  give  reason- 
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able  warning  of  his  approach,  then  such  neglect  to 
sound  his  horn  would  be  negligence.'*  These  instruc- 
tions are  broader  than  the  statute.  The  ninth  section 
of  the  act  provides  that  every  motor  vehicle  shall  be 
provided  with  a  suitable  bell,  horn  or  other  signal  de- 
vice. The  seventeenth  section  provides  that:  **Upon 
approaching  a  person  walking  upon  or  along  a  public 
highway,  or  a  horse  or  horses — ^the  operator — shall 
give  reasonable  warning  of  his  approach  and  use  every 
reasonable  precaution  to  avoid  injuring  such  person  or 
frightening  such  horse.'' 

The  statute  requires  that  reasonable  warning  shall 
be  given  of  the  approach,  but  does  not  say  what  the 
warning  shall  be,  and  that  every  precaution  shall  be 
taken  to  avoid  frightening  horses.  In  the  present  case 
the  evidence  tends  to  show  that  a  horse  was  shying 
at  the  automobile  and  defendant  testified  that  he  im- 
mediately undertook  to  stop  and  shouted  at  the  plain- 
tiff. The  meaning  of  the  statute  should  not  be  extended 
and  made  to  embrace  more  than  the  statute  itself  ex- 
presses, neither  should  the  instructions  be  repeated. 
The  concrete  part  of  the  third  instruction  gives  the  law 
substantially  in  the  language  of  the  seventeenth  sec- 
tion of  the  Automobile  act,  and  there  was  no  necessity 
for  giving  the  first  instruction  which  attempts  to  tell 
the  jury  what  the  statute  means  and  enlarges  the 
meaning.  The  second  instruction  was  an  abstract  prop- 
osition and  should  not  have  been  given  in  the  form 
presented.  The  fourth  instruction  is :  *  *  The  court  fur- 
ther instructs  the  jury  that  the  conduct  of  a  child  of 
tender  years  is  not  to  be  judged  by  the  same  rule 
which  governs  that  of  adults.  While  it  is  the  general 
rule  in  regard  to  an  adult  that  would  entitle  him  to 
recover  damages  for  an  injury  resulting  to  him  from 
the  fault  or  negligence  of  another,  he  must  himself 
have  been  free  from  negligence  and  fault.  This  rule, 
however,  when  applied  to  a  child  of  tender  years  will 
not  prevent  a  recovery  by  it  unless  it  is  possessed  of 
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that  degree  of  intelligence,  prndence  and  caution  which 
will  cause  it  to  know  and  appreciate  and  to  understand 
the  dangers  incident  to  itself  from  its  wrongful  acts 
and  omissions/*  This  instruction  in  its  direction  of 
what  is  to  be  considered  in  determining  the  question 
of  what  is  due  care  on  the  part  of  a  child  leaves  out 
the  element  of  experience,  and  minimizes  the  degree  of 
care  required  of  a  chUd.  (L.  E.  &  W.  R.  R.  Co.  v. 
Klinkrath,  227  HI.  439).  It  is  so  worded  as  to  be  lia- 
ble to  mislead  the  jury  by  giving  them  to  understand 
that  the  burden  is  on  the  defendant  of  proving  that 
the  plaintiff  did  not  have  the  intelligence,  capacity  and 
experience  to  appreciate  danger.  The  instruction 
should  have  been  refused  also  because  of  its  argumen- 
tative nature.  The  fifth  instruction  omitted  the  ele- 
ment of  experience  in  determining  the  question  of  due 
care.  The  sixth,  seventh,  eighth  and  ninth  instruc- 
tions given  for  the  plaintiff  were  concerning  the  meas- 
ure of  damages  and  are  substantially  duplicates. 
There  was  no  occasion  for  giving  more  than  one  in- 
struction on  that  question. 

Since  the  case  must  be  reversed  for  errors  of  law 
we  refrain  from  expressing  any  opinion  concerning 
the  merits  of  the  case  as  there  may  be  new  or  addi- 
tional evidence  on  another  trial. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded^ 
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The  People  of  the  State  of  Illinois^  Defendant  in 
Error^  t.  Cyrenus  Spencer^  Plaintiff  in  Error. 

1.  Cbiminal  lAw — instructions.  It  Is  reversible  error  to  single 
out  in  an  instruction  in  a  criminal  case  and  lay  specific  stress  upon 
particular  statements  and  acts  of  the  defendant  where  the  defend- 
ant denied  such  statements  and  acts. 

2.  Cbiminal  u^w-^nstructions.  An  instruction  in  a  criminal 
case  that  the  jury  may  disregard  the  statement  of  all  witnesses 
who  had  been  successfully  impeached,  except  in  so  far  as  such 
witnesses  have  been  corroborated  by  other  credible  evidence,  is 
improper  where  they  are  no  other  instructions  explaining  the 
meaning  of  "successfully  impeached/'  and  is  also  bad  for  the 
further  reason  that  it  would  authorize  the  exclusion  of  evidence 
where  the  witness  was  only  impeached  on  an  immaterial  question. 

3.  Cbiminal  law — instructions.  It  is  reversible  error  to  refuse  a 
properly  worded  instruction  on  the  presumption  of  innocence  on 
the  part  of  a  person  charged  with  a  crime  and  as  to  the  impartial 
consideration  of  his  testimony. 

4.  Cbiminal  ULW-^nstructions,  It  is  reversible  error  to  refuse 
a  properly  worded  instruction  that  the  question  of  guilt  or  inno- 
cence of  the  defendant  should  be  determined  solely  upon  the  evi- 
dence adduced  upon  the  trial  and  the  instructions  of  the  court 

Prosecution  for  wife  abandonment  Error  to  County  Court  of 
De  Witt  county;  the  Hon.  Fbed  C.  Hill,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1912.  Reversed  and  remanded. 
Opinion  filed  June  5,  1912. 

Abthub  F.  Milleb  and  John  Fuller,  for  plaintiff 
in  error. 

Vebnelle  F.  Browne,  for  defendant  in  error ;  Stone 
&  Gray,  of  counsel. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  a  criminal  prosecution  begun  in  the  County 
Court  of  DeWitt  county  by  an  information,  filed  by  the 
States  Attorney,  charging  that  Cyrenus  Spencer  *  *  did 
without  just  cause  abandon  his  wife,  Frances  Spencer, 
and  neglect  to  maintain  and  provide  for  her.'*    On  a 
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trial  the  defendant  was  found  guilty  and  sentenced 
to  the  county  jail  and  to  pay  a  fine. 

The  evidence  is  very  repulsive  and  conflicting  as  to 
the  actions  of  the  defendant  and  the  contradictions  are 
such  that  the  jury  should  have  been  accurately  in- 
structed. 

The  sixth  instruction  given  for  the  people  tells  the 
jury  that  they  **may  take  into  consideration  any  dec- 
laration of  the  defendant  concerning  his  intention  to 
live  with  his  wife,  and  also  any  declaration  that  he 
may  have  made,  if  any  such  declarations  have  been 
proved,  together  with  all  the  other  evidence  admitted 
by  the  court  as  to  whether  he  desired  to  live  with  her, 
or  did  not  desire  to  live  with  her  in  determining 
whether,  * '  etc.  The  seventh  is :  * '  If  you  believe  from 
the  evidence  that  after  his  marriage  the  defendant  had 
and  exercised  criminal  relations  with  any  other  woman 
than  his  wife,  you  may  take  such  fact,  if  the  same 
has  been  proved,  together  with  all  the  other  evidence 
into  consideration  in  determining,  *  *  etc.  The  ninth  is : 
**If  you  believe  from  all  the  evidence  in  this  case  be- 
yond a  reasonable  doubt  that  on  or  about  November  5, 
1911,  the  defendant  stated  to  his  sisters  that  he  would 
rather  go  to  the  penitentiary  for  life  than  live  with 
his  wife — then  you  may  take  this  evidence  with  all  the 
other  evidence  admitted  by  the  court  into  considera- 
tion in  determining,'*  etc.  The  defendant  denied  the 
statements  and  the  acts  referred  to  in  these  instruc- 
tions and  was  corroborated  to  some  extent  by  other 
witnesses.  It  was  reversible  error  to  single  out  and 
lay  special  stress  upon  particular  parts  of  the  evidence. 
SulUvan  v.  Eddy,  164  lU.  391 ;  Coon  v.  People,  99  III. 
368;  Hellyer  v.  People,  186  111.  550. 

The  eighth  instruction  given  for  the  people  is: 
**  You  are  instructed  that  in  determining  the  question 
of  fact  in  this  case,  you  should  consider  the  entire  evi- 
dence admitted  by  the  court,  but  you  are  at  liberty  to 
disregard  the  statement  of  all  witnesses,  if  any  there 
be,  as  have  been  successfully  impeached  except  in  so 
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far  as  such  witnesses  have  been  corroborated  by  other 
credible  evidence  or  by  facts  and  circumstances  proved 
on  the  trial/*  While  this  instruction  has  been  ap- 
proved in  Miller  v.  People,  39  111.  459;  and  Hill  v. 
Montgomery,  184  HI.  220;  yet  in  Beedle  v.  People, 
204  Dl.  197,  the  instruction  is  condemned  and  said  to 
have  been  departed  from  in  the  more  recent  cases  of 
GaUiher  v.  People,  82  111.  145 ;  Healy  v.  People,  163 
ni.  272;  Matthews  v.  Granger,  196  HI.  164;  and  in 
Chicago  City  Ry.  Co.  v.  Ryan,  225  HI.  287 ;  where  the 
only  impeachment  of  a  witness  was  by  contradictory 
evidence,  it  was  said  the  instruction  should  not  have 
been  given. 

The  usual  instruction  that  if  the  jury  believe  any 
witness  has  willfully  sworn  falsely  to  any  material  fact 
in  issue  then  they  had  the  right  to  disregard  his  entire 
testimony  except  where  corroborated,  was  properly 
given  at  the  request  of  the  people.  If  any  witness  had 
willfully  sworn  falsely  on  an  immaterial  question  an 
instruction  might  not  be  given  telling  the  jury  they 
may  disregard  the  entire  evidenpe  of  such  witness  ex- 
cept as  to  such  parts  as  the  witness  was  corroborated 
by  credible  evidence.  A  witness  might  be  impeached 
on  an  immaterial  question,  and  the  eighth  instruction 
would  authorize  the  jury  to  disregard  the  entire  evi- 
dence of  such  witness,  while  if  he  had  willfully  sworn 
falsely  on  such  immaterial  matter  the  jury  could  not 
properly  be  authorized  to  disregard  his  evidence. 
Peak  V.  People  76  HI.  289 ;  Beedle  v.  People,  204  HI. 
200.  It  is  now  well  settled  that  it  is  onlv  wilLfullv 
swearing  falsely  to  a  material  matter  that  will  author- 
ize a  jury  to  disregard  the  entire  testimony  of  a  wit- 
ness. Even  if  the  eighth  instruction  had  been  proper, 
there  was  no  instruction  telling  the  jury  the  meaning 
of  *' successfully  impeached,*?  or  how  a  witness  may 
be  impeached. 

The  court  refused  the  following  instructions  asked 
by  the  defendant:  **The  jury  have  no  risrht  to  disre- 
gard the  testimony  of  the  defendant  on  the  ground 
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alone  that  he  is  the  defendant  and  charged  with  the 
commission  of  an  offense.  The  law  presumes  the  de- 
fendant to  be  innocent  until  he  is  proved  guilty,  and 
the  law  allows  him  to  testify  in  his  own  behalf  and 
the  jury  should  fairly  and  impartially  consider  his 
testimony  together  with  all  the  other  evidence  in  the 
case,"  and  **You  are  instructed  that  in  determining 
the  question  of  guilt  or  innocence  of  the  defendant  you 
should  do  so  solely  upon  the  evidence  adduced  upon 
the  trial  and  the  instructions  of  the  court,  and  none 
other,  unaided  and  uninfluenced  by  any  knowledge  if 
any,  you  may  have  gained  from  any  other  source/* 
These  are  stock  instructions  in  criminal  cases  and  their 
refusal  was  reversible  error.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remmided. 


John  €•  Chandler^  Appellee,  t.  Illinois  Central  Bail- 
road  Company,  Appellant. 

1.  Railboads — fright  of  team.  A  Jury  may  reasonably  find  that 
a  team  was  frightened  by  a  tie  rolling  down  a  railroad  embankment 
where,  though  a  dog  barked  from  the  opposite  side,  the  first  sign 
of  fright  by  the  team  was  by  the  horse  on  the  side  of  the  rolling  tie 
lunging  away  therefrom. 

2.  Railboai>s — negligence.  Railroad  employes  are  only  required 
to  anticipate  and  guard  against  consequences  of  rolling  ties  down 
an  embankment  which  a  reasonable  person  might  expect  there- 
from. 

3.  Railboads — frightening  horses.  It  is  for  the  Jury  to  decide 
whether  there  is  danger  of  frightening  a  team  by  rolling  a  tie 
down  a  twelve  to  twenty  foot  embankment,  the  foot  of  which  is 
sixty  or  eighty  feet  from  the  highway. 

4.  Rauaoads — frightening  horses.  In  an  action  for  personal  in- 
juries caused  by  the  alleged  negligence  of  the  defendant  where 
the  declaration  states  that  servants  of  the  defendant  threw  a  tie 
down  an  embankment  "at  and  towards"  the  plaintiff's  team,  it  1^ 
not  necessary  to  show  intent  or  purpose  to  hit  the  team  nor  to 
prove  both  "at"  and  "towards"  assuming  that  they  differ  in  meaning. 
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5.  Vamance — when  allegation  of  between  declaration  and  proof 
need  not  he  determined.  Alleged  variance  between  a  declaration 
which  avers  that  a  tie  was  "thrown"  down  an  embankment  at  the 
plaintiff's  team,  and  the  proof,  in  that  the  proof  shows  that  the 
tie  was  only  dropped,  need  not  be  determined  where  there  is  suffi- 
cient evidence  to  warrant  a  finding  that  the  tie  was  "thrown." 

6.  Variance — when  not  considered  on  appeal.  Alleged  variance 
between  the  declaration  and  proof  should  not  be  considered  on 
appeal  where  the  record  does  not  show  that  it  was  pointed  out  to 
the  trial  court  or  raised  therein. 

7.  Pi^ADiNG — when  declaration  need  not  charge  permanent  in- 
jury. The  declaration  in  a  personal  injury  action  need  not  charge 
permanent  injury  where  the  evidence  shows  that  the  injuries 
charged  are  in  fact  permanent. 

8.  Instructions — when  sufficient  as  to  recovery  for  mental  suf- 
fering. An  instruction  is  not  objectionable  as  authorizing  recovery 
for  mental  suffering  unaccompanied  by  physical  injury  where  it 
provides  for  recovery  for  suffering  in  body  or  mind  "resulting  from 
such  physical  injuries"  and  for  future  suffering  as  the  person  "will 
sustain  by  reason  of  such  injuries." 

9.  Instructions — when  not  error  to  refuse.  It  is  not  error  to 
refuse  instructions  where  the  jury  were  fully  instructed  as  to 
every  Issue. 

10.  Instructions— -con«frMed.  In  a  personal  Injury  action,  in- 
structions are  not  sufficiently  explicit  but  are  calculated  to  mis- 
lead the  jury  where  they  state  that  the  verdict  should  be  for  the 
defendant  if  from  the  evidence  and  instructions  the  jury  believe 
that  the  defendant  was  not  negligent  but  that  the  injury  was 
caused  by  an  accident  which  could  not  have  been  anticipated,  and 
that  the  verdict  should  be  for  the  defendant  if  the  jury  believe 
from  a  preponderance  of  the  evidence  that  the  injuries  were  caused 
by  accident  and  without  fault  or  negligence  by  the  defendant. 

11.  Judgments — when  alleged  excessiveness  waived.  Alleged  ex- 
cessiveness  of  a  judgment  is  waived  if  not  argued. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  Wuxiam  C.  Johns,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1910.  Affirmed. 
Opinion  filed  April  11,  1912. 

Hugh  Ceba  and  Hugh  W.  Housum,  for  appellant; 
John  Qc.  Drennan,  of  counsel. 

Chester  Au/AN  Smith  and  Lb  Forgeb,  Vail  & 
Miller,  for  appellee. 
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Per  Curiam:  This  is  an  appeal  from  a  judgment 
rendered  by  the  Circuit  Court  of  Macon  county,  in 
favor  of  appellee  against  appellant,  for  the  sum  of 
$2,500.00.  The  action  was  in  case  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  appellant. 

When  the  trial  was  entered  upon  the  •  declaration 
consisted  of  six  counts ;  at  the  close  of  appellee  *s  evi- 
dence in  chief,  he  withdrew  the  fourth  and  sixth  counts 
and  the  case  was  submitted  to  the  jury  at  the  close  of 
all  the  evidence,  upon  the  first,  second,  third  and  fifth 
counts.  The  negligence  charged  against  appellant  in 
each  of  these  counts  is  substantially  the  same,  and  is 
charged  in  substantially  the  same  language.  Some 
of  the  counts  set  out  the  environments  more  in  detail 
than  others.  The  second  count  as  abstracted  by  coun- 
sel for  appellant  is  as  follows: 

'*  Second  count  charges  that  on  the  4th  day  of  May, 
1909,  the  defendant  owned  and  operated  certain  lines 
of  railroad  track  from  Odin  to  Centralia,  in  Marion 
county,  and  also  owned  certain  tracks  which  ran  from 
Salem  to  Centralia,  in  Marion  county,  which  last 
named  tracks  were,  and  had  been  for  a  number  of 
years,  rented,  leased  or  loaned  to  another  railroad  cor- 
poration known  as  the  Illinois  Southern  Eailroad 
Company,  which  said  company  was  upon  the  day 
aforesaid  in  control  and  using  the  said  leased  tracks 
for  their  own  purposes,  and  running  locomotive  en- 
gines, cars  and  trains  upon  and  over  said  tracks ;  and 
that  said  tracks  of  the  Illinois  Southern  Railroad  Com- 
pany and  the  tracks  of  the  defendant  joined  and  united 
at  a  junction  two  miles  from  Centralia  and  the  tracks 
of  the  defendant  and  the  Illinois  Southern  ran  par- 
allel to  and  with  each  other  upon  the  same  roadbed, 
said  roadbed  being  elevated  above  the  public  highway, 
to-wit:  Twelve  feet,  for  a  distance  of  to- wit:  One 
mile,  before  the  two  sets  of  tracks  joined  at  the  afore- 
said junction.'* 


Thibd  Distbict — ^ApRiii,  1912.  243 

Chandler  t.  Illinois  Central  R.  Co.»  171  111.  App.  240. 

'^That  there  was  a  certain  public  road  running  from 
Salem  to  Centralia  which  highway  crossed  over  the 
tracks  of  the  defendant,  and  also  the  tracks  leased  to 
the  Illinois  Southern  Company,  and  after  crossing  said 
tracks  ran  in  a  southern  direction  east  of  the  tracks 
of  the  Illinois  Southern  Railroad  and  the  defendant's 
tracks  and  parallel  with  and  at  a  distance  of  to-wit: 
forty  feet  from  these  aforesaid  tracks  where  the  tracks 
ran  upon  the  common  road  bed  as  aforesaid;  and 
whereupon  upon  the  day  last  aforesaid,  the  defendant 
company  by  its  agents  and  servants,  the  graders  or 
section  workers,  were  working  upon  or  repairing  its 
track  and  road  bed  at  this  said  point,  and  were  taking 
old  and  useless  ties  or  logs  from  the  said  tracks.'' 

*  *  That  on  the  4th  day  of  May,  1909,  the  plaintiff  was 
riding  and  driving  with  all  due  care  and  caution  in  a 
certain  carriage  drawn  by  certain  horses  upon  the 
highway  at  a  point  where  the  public  highway  ran  par- 
allel to  the  tracks  of  the  defendant  and  said  tracks  of 
the  Illinois  Southern  Railroad  Company;  whereupon 
it  became  and  was  the  duty  of  the  defendant  company 
to  use  reasonable  care  in  its  work  not  to  scare  or 
frighten  horses  and  teams  driving  upon  the  public 
highway ;  but  defendant  not  regarding  its  duty,  by  its 
agents,  the  graders  or  section  workers  caused  a  tie  or 
log  of  wood  which  had  been  taken  from  the  repairs 
then  and  there  being  made  by  defendant  upon  its  road 
bed  to  be  carried  across  the  tracks  of  the  Illinois 
Southern  Railroad  Company  and  carelessly  and  negli- 
gently thrown  down  the  side  of  the  embankment  to- 
wards the  said  public  highway  upon  which  the  plaintiff 
was  riding,  and  at  and  towards  his  horse,  which  negli- 
gence of  the  defendant  by  its  said  servants,  fright- 
ened plaintiff's  horses,  caused  them  to  run  away,  and 
to  throw  the  plaintiff  upon  the  ground  and  thereby 
injuring  him,  his  right  knee  being  broken,  his  right 
foot  smashed  and  bruised  and  he  has  so  remained  for 
a  long  space  of  time,  to-wit:  hitherto,  and  has  been 
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prevented  from  attending  to  his  business  and  laid  out 
large  sum  in  endeavoring  to  be  cured. ' ' 

The  appellant  at  the  close  of  all  the  evidence  re- 
quested an  instruction  that  the  jury  return  a  verdict 
of  not  guilty;  this  the  court  refused.  The  evidence 
shows  that  appellee  was  injured  about  two  miles  north 
of  Central  ia  near  a  place  called  Branch  Junction,  on 
a  public  highway  which  runs  on  the  east  side  of,  ad- 
joining and  parallel  with  the  right  of  way  of  appellant. 
At  Branch  Junction,  the  Illinois  Southern  Railway 
branches  from  the  Illinois  Central  and  runs  north- 
easterly crossing  the  said  public  highway.  The  rail- 
road tracks  near  where  the  accident  happened  are  on 
an  embankment  which  according  to  the  witnesses  is 
from  twelve  to  twenty  feet  high.  The  distance  be- 
tween the  bottom  of  the  railroad  embankment  and  the 
west  line  of  the  highway,  as  testified  to  by  witnesses 
for  appellee,  is  sixty-four  feet,  and  by  witnesses  for 
appellant,  eighty-two  feet.  Section  men  were  at  work, 
some  two  or  three  hundred  feet  north  of  where  the 
Illinois  Southern  Railroad  crosses  the  highway,  re- 
moving old  ties  from  the  north-bound  track  of  appel- 
lant carrying  them  across  the  south-bound  track  and 
dropping  them  down  the  embankment  on  the  side  near- 
est the  highway  for  the  purpose  of  burning  them. 
About  two  o'clock  on  the  afternoon  of  the  accident, 
appellee  drove  a  span  of  horses,  hitched  to  the  running 
gears  of  a  wagon,  south  along  this  highway.  Appellee 
sat  on  the  east  side  of  the  hounds  of  the  wagon  facing 
southeast.  As  he  drove  past  where  the  section  men 
were  at  work,  two  of  the  men  carried  a  tie  from  the 
Illinois  Central  track  across  the  Illinois  Southern  Rail- 
road track  just  north  of  the  switch  uniting  these  tracks 
and  rolled  or  threw  it  down  the  embankment  toward 
appellee's  team.  There  is  evidence  showing  that  a 
dog  came  running  toward  the  team  and  barking  from 
a  house  east  of  where  the  accident  happened.  The 
horses  took  fright  either  at  the  tie  rolling  down  thi^ 
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1  ^  I  _ 1 — 

embankment  or  at  the  dog  and  ran  away.  The  appellee 
was  thrown  from  the  wagon  and  injured.  He  did  not 
see  the  section  men  and  the  section  men  did  not  see 
him  until  the  team  started  to  run  away. 

It  is  contended  that  from  the  proof  it  is  uncertain 
whether  the  horses  took  fright  at  the  tie  rolling  down 
the  railroad  embankment  on  the  west  side  of  the  high- 
way or  at  the  dog  barking  at  them  on  the  east  side  of 
them.    The  proof  is  that  the  first  sign  of  fright  by  the 
team  was  by  the  horse  on  the  side  next  the  railroad 
lunging  to  the  left  toward  the  center  of  the  highway 
or  away  from  the  railroad.    From  this  evidence  the 
jury  might  reasonably  find  that  it  was  the  tie  that 
frightened  the  team  as  the  team  would  naturally  shy 
away  from  and  not  towards  the  object  at  which  it  took 
fright.     Appellant  also  contends  that  from  the  evi- 
dence with  all  the  inferences  to  be  reasonably  drawn 
therefrom,  that  although  it  had  control  over  the  work 
being  done,  yet  that  it  did  not  violate  any  duty  it  owed 
to  appellee  since  the  section  men  were  at  work  on  its 
right  of  way  and  the  ties  rolled  down  the  embankment 
neither  rolled  off  the  right  of  way,  nor  near  the  high- 
way.   **It  is,  however,  a  general  rule  of  law  that  a 
party  should  so  conduct  himself,  or  use  or  employ  his 
own  property,  as  not  to  be  likely  to  injure  others ;  or 
as  the  doctrine  is  expressed  in  a  frequently  cited  case, 
whenever  one  person  is  placed  in  such  a  position  with 
regard  to  another  that  it  is  obvious  that  if  the  former 
does  not  use  ordinary  care  and  skill  in  his  own  con- 
duct, he  will  cause  danger  of  injury  to  the  person  or 
property  of  the  latter,  a  duty  arises  to  use  ordinary 
care  and  skill  to  avoid  such  danger."    21  Am.  &  Eng. 
Ency.  of  L.  470 ;  Heaven  v.  Pender,  11  Q.  B.  D.  503. 
Appellant's  employees  were  required  to  anticipate  and 
guard  against  all  consequences  that  a  reasonable  per- 
son might  expect  to  result  from  rolling  ties  down  the 
bank,  but  they  were  not  required  to  anticipate  and 
guard  against  such  things  as  an  ordinarily  reasonable 
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man  would  not  expect  to  occur  from  the  manner  of 
doing  the  work.  There  was  no  negligence  in  appellant 
rolling  ties  down  the  bank  on  its  own  property.  The 
act  of  rolling  the  ties  down  the  bank  could  only  become 
negligent  if  a  team,  that  was  being  driven  along  the 
highway,  would  reasonably  be  expected  to  take  fright 
and  run  away  because  of  the  ties  rolling  down  the 
bank.  **The  principle  is,  damages  which  are  recov- 
erable for  negligence  must  be  such  as  are  the  natural 
and  reasonable  result  of  defendant's  act,  and  the  con- 
sequences must  be  such  as  in  the  ordinary  course  of 
things  would  flow  from  the  acts  and  could  be  reason- 
ably anticipated  as  a  result  thereof. ' '  Braun  v.  Craven, 
175  111.  401 ;  Seith  v.  Commonwealth  Elec.  Co.,  241  111. 
252 ;  C.  &  A.  R.  R.  Co.  v.  Scranton,  95  111.  App.  619. 
Whether  there  was  danger  of  frightening  a  team  of 
horses  by  rolling  a  tie  down  a  twelve  to  twenty  foot 
embankment,  the  foot  of  which  was  from  sixty  to  eighty 
feet  distant  from  the  side  of  the  highway,  is  a  ques- 
tion over  which  reasonable  men  might  differ.  It  is  one 
peculiarly  within  the  province  of  a  jury  to  decide.  This 
view  of  the  evidence  disposes  of  appellant's  conten- 
tion that  the  trial  court  erred  in  refusing  to  direct  a 
verdict  in  its  favor  except  as  to  its  claim  and  conten- 
tion with  respect  to  a  variance. 

Appellant  also  insists  that  there  is  a  variance  be- 
tween the  averments  of  the  declaration  and  the  evi- 
dence, and  that  the  peremptory  instruction  should 
have  been  given  for  that  reason.  The  declaration 
charges  in  each  count  that  the  tie  or  log  of  wood  **was 
thrown  down  the  side  of  the  embankment  *  *  *  at 
and  towards  his  (appellee's)  horses."  Counsel  for 
appellant  insist  that  there  is  no  evidence  tending  to 
prove  that  the  tie  was  thrown  **at  and  towards"  ap- 
pellee's horses,  but  they  contend  that  what  the  evi- 
dence does  prove  is,  *Hhat  the  tie  was  dropped,  in- 
stead of  being  thrown  down  the  embankment,"  and 
upon  this  they  base  their  claim  that  there  is  a  material 
variance  between  the  declaration  and  the  proof. 
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The  charge  in  the  declaration,  more  fully  stated,  is, 
that  the  servants  of  appellant  ''caused  the  tie  to  be 
carelessly  and  negligently  thrown  down  the  side  of  the 
embankment  towards  the  public  highway  upon  which 
the  plaintiif  was  riding,  at  and  towards  his  horses.'' 
The  gravamen  of  the  charge  is  negligence.  To  sus- 
tain this  charge  it  was  not  incumbent  upon  appellee  to 
prove  that  the  servants  who  handled  the  tie  had  in 
their  minds  an  intent  or  purpose  to  hit  appellee's 
horses  with  the  tie,  nor  was  it  necessary  for  him  to 
prove  both  *'at"  and  ''towards,"  even  assuming  if  we 
can,  that  they  materially  differ  in  meaning,  when  used 
as  they  appear  in  the  declaration.  Proof  of  either  was 
sufficient;  and  whether  thrown  or  dropped,  the  evi- 
dence clearly  proves  that  the  tie  passed  down  the  side 
of  the  embankment  towards  the  public  highway  upon 
which  appellee  was  riding,  and  that  it  passed  towards 
his  horses. 

As  to  counsel's  contention  with  respect  to  "thrown" 
and  "dropped"  it  is  wholly  unnecessary  for  us  to  dis- 
cuss or  to  determine  whether  or  not  the  difference  in 
meaning  be'tween  these  words,  as  they  appear  in  the 
declaration  and  in  the  evidence,  constitute  a  material 
variance. 

A  number  of  witnesses  testified  with  respect  to  the 
handling  of  the  particular  tie  in  question.  One  of 
them,  Earnest  Stafford,  testified  as  follows:  "There 
were  six  of  us  there;  I  suppose  we  had  taken  out 
twenty  or  more  of  them.  We  threw  them  or  dropped 
them  down  the  bank  on  the  east  side."  "I  was  tossing 
a  tie  over,  me  and  Tom  Henninger.  He  was  at  one  end 
and  I  at  the  other.  We  walked  across  thfe  Illinois 
Southern  and  dropped  it  down  the  bank.  It  rolled  down 
the  bank. "  "  There  was  a  ravine  between  the  bottom 
of  the  bank  and  the  edge  of  the  thicket  at  the  place 
where  the  tie  was  down  in.  It  must  have  been  some- 
thing like  twelve  feet,  I  suppose,  it  slid  down  before  it 
hit  the  ravine  at  the  bottom.   Upon  that  occasion  when 
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I  threw  it  down  did  not  look  to  see  whether  there  was 
anybody  coming  down  the  road  or  not.  I  did  not  make 
any  effort  to  ascertain  whether  anybody  was  coming 
along  there.  After  I  dropped  the  tie  and  started  back 
to  work,  I  heard  a  noise  and  looked  around  and  saw 
horses  running  away.''  **The  horses  were  about  fif- 
teen feet  south  from  the  point  that  would  be  imme- 
diately opposite  to  where  we  dropped  the  tie  down.'* 
Another  witness,  Hardy  McWhurter,  testified:  **Was 
working  there  on  the  day  plaintiff  was  hurt.''  **When 
the  ties  were  taken  out  they  were  taken  to  the  em- 
bankment and  we  dropped  them  down  into  the  ravine 
or  gully  below."  **Q.  How  much  noise  did  that  tie 
make  as  it  went  down  the  side  of  the  embankment?" 
**A.  I  don't  know  as  it  made  any;  I  didn't  pay  any 
attention  as  it  was  rolling  through  loose  cinders,  it 
couldn't  have  made  much.  After  being  thrown  down, 
I  suppose  it  lay  at  the  edge  of  the  embankment.  It 
struck  other  ties  at  the  bottom,  I  guess." 

In  describing  the  operation  of  passing  the  tie  over 
the  edge  of  the  embankment,  for  the  purpose  of  caus- 
ing it  to  land  in  the  ditch  at  the  bottom  of  the  slope  of 
the  embankment,  some  of  the  witnesses  used  both 
words,  *' threw"  and  *' dropped,"  while  some  of  them 
used  only  the  word  'dropped,"  but  enough  appears 
from  the  description  of  the  situation  and  purpose  and 
manner  of  handling  the  ties  as  detailed  by  the  various 
witnesses,  to  fully  warrant  the  jury  in  believing  that 
the  tie  was  passed  over  the  edge  of  the  embankment 
with  sufficient  force  and  impetus  forward  to  fully  meet 
all  the  requirements  of  the  word  'thrown"  as  used 
in  the  declaration. 

Counsel  for  appellant  contend  that  'Hhere  is  an- 
other variance  between  the  declaration  and  the  proof 
which  is  material  and  fatal  to  any  recovery  being  sus- 
tained, and  that  is,  each  count  charges  that  the  plain- 
tiff was  riding  and  driving  in  a  certain  'carriage,'  and 
the  proof  is  that  it  was  a  'wagon.'  "    They  say:    *'A 
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wagon  is  one  thing  and  a  carriage  is  another  thing.*' 
We  do  not  feel  at  liberty  to  discuss  this  question,  for 
the  reason  that  it  does  not  appear  from  the  record 
that  this  alleged  variance  was  ^'pointed  out"  to  the 
trial  court  or  that  it  was  in  any  manner  raised  in  that 
court. 

With  respect  to  the  questions  as  to  negligence  on 
the  part  of  appellant,  contributory  negligence  on  the 
part  of  appellee  and  proximate  cause  raised  and  ar- 
gued by  counsel  for  appellant,  we  are  of  the  opinion 
that  while  these  were  all  debatable  questions  of  fact 
when  the  case  was  before  the  jury,  the  state  of  the  evi- 
dence is  such  as  to  make  it  ou'r  duty  to  hold  that  ap- 
pellant is  foreclosed  upon  each  and  all  of  these  ques- 
tions by  the  verdict. 

The  court  gave  at  the  instance  of  appellee  the  fol- 
lowing instructions  as  to  the  measure  of  damages : 

**The  court  instructs  the  jury  that  if  you  find  for 
the  plaintiff,  you  will  be  required  to  determine  the 
amount  of  his  damages.  In  determining  the  amount 
of  damages,  the  plaintiff  is  entitled  to  recover  in  this 
case,  if  any,  the  jury  have  the  right  to,  and  they  should 
take  hito  consideration  all  the  facts  and  circumstances 
as  proven  by  the  evidence  before  them,  the  nature 
and  extent  of  plaintiff's  physical  injuries,  if  any,  so 
far  as  the  same  are  shown  by  the  evidence  to  be  the 
direct  result  of  the  injury,  his  suffering  in  mind  and 
body,  if  any,  resulting  from  such  physical  injuries 
and  such  future  suffering  and  loss  of  health,  if  any,  as 
the  jury  may  believe  from  the  evidence  before  them  in 
this  case  he  has  sustained  or  will  sustain  by  reason  of 
such  injuries  and  may  find  for  him  such  sum  as  in  the 
judgment  of  the  jury  under  the  evidence  and  instruc- 
tions of  the  court  in  this  case  will  be  fair  compensation 
for  the  injuries  he  has  sustained  or  will  sustain,  if  any, 
so  far  as  such  damages  and  injuries,  if  any,  are 
claimed  and  alleged  in  his  declaration  and  proven,  and 
it  is  not  necessary  for  any  witness  to  express  an  opin- 
ion as  to  the  amount  of  such  damages.** 
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Counsel  for  appellant  challenge  this  instruction  upon 
three  grounds :  That  the  declaration  does  not  charge 
that  the  injuries  are  permanent,  nor  that  suffering 
and  loss  would  continue  into  the  future;  that  the  in- 
struction contains  the  element  of  suffering  in  mind; 
that  this  would  allow  a  recovery  for  mental  anguish; 
and  that  the  instruction  is  not  supported  by  the  evi- 
dence. 

The  undisputed  evidence  proves  that  appellee  was 
very  seriously  injured  in  the  respects  charged  in  his 
declaration,  and  it  tends  strongly  to  prove  that  he  had 
not  fully  recovered  at  the  time  of  the  trial,  and  the 
very  nature  of  the  injuries  establishes  pain  and  suf- 
fering. True  the  declaration  does  not  charge  perma- 
nent injury,  but  such  a  charge  is  not  necessary  where 
the  evidence  proves  that  the  injuries  charged  are  in 
fact  permanent.  Furthermore,  if  we  may  assume  that 
while  the  evidence  tends  to  prove  that  appellant  had 
not  recovered  at  the  time  of  the  trial,  it  does  not  prove 
a  permanent  injury ;  still  an  inspection  of  the  instruc- 
tion shows  that  it  neither  assumes  nor  mentions  a  per- 
manent injury. 

Counsel  say  there  can  be  no  recovery  for  mental 
suffering  unaccompanied  by  physical  injury.  That  is 
true,  but  this  instruction  guards  that  point  by  saying, 
his  suffering  in  body  or  mind,  if  any,  *  *  resulting  from 
such  physical  injuries  •  •  *  and  such  future 
suffering  *  *  *  if  any  as  the  jury  may  believe 
from  the  evidence  *  *  *  he  *  *  *  will  sus- 
tain by  reason  of  such  injuries.'^  This  instruction  as 
given  is  fully  supported  at  the  points  attacked,  by  the 
following  cases:  West  Chicago  St.  R.  R.  Co.  v.  Mc- 
Callum,  169  HI.  240;  Eagle  Packet  Co.  v.  Defries,  94 
111.  598;  Springer  v.  Schultz,  205  HI.  144;  Consolidated 
Traction  Co.  v.  Schritter,  222  111.  364 ;  Indianapolis  & 
St.  Louis  Railroad  Co.  v.  Stables,  62  111.  313. 

Counsel  presented  to  the  trial  court  twenty-nine  in- 
structions on  behalf  of  appellant.    The  court  gave  six- 
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teen  of  them  and  refused  the  others,  and  counsel  in- 
sist that  the  court  erred  in  refusing  those  not  given, 
and  especially  so  as  to  two  of  them,  the  8th  and  the 
12th.  These  two  instructions  are  as  follows:  8th. 
*'The  jury  are  instructed  that  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  injuries  to  the 
plaintiff  were  the  result  of  mere  accident  and  without 
any  fault  or  negligence  on  the  part  of  the  defendant 
or  its  servants,  then  your  verdict  should  be  for  the  de- 
fendaiif  12th.  **If  you  believe  from  the  evidence 
under  the  instructions  of  the  court,  that  there  was  no 
negligence  on  the  part  of  the  defendant,  but  that  the 
injury  to  the  plaintiflf  was  the  result  of  an  accident, 
which  could  not  reasonably  have  been  anticipated  or 
expected  to  happen  under  the  same  or  similar  cir- 
cumstances, then  your  verdict  should  be  for  the  de- 
fendant.'^ These  two  instructions  or  these  in  both 
substance  and  general  form,  are  frequently  asked  in 
cases  of  this  class  and  sometimes  given,  and  there  are 
a  few  cases  holding  that  it  is  an  error  to  give  them, 
but  we  know  of  no  case  in  which  it  has  been  held  error 
to  refuse  them  or  either  of  them.  They  are  not  suf- 
ficiently full  and  explicit  and  are  in  a  form  well  cal- 
culated to  mislead  a  jury.  In  this  case,  however,  there 
could  be  no  reversible  error  in  the  refusal  of  them,  for 
the  reason  that  the  jury  were  fully  instructed  as  to 
the  law  upon  every  issue  in  the  case  in  the  instruc- 
tions that  were  given. 

The  appellant  has  also  assigned  for  error  that  the 
judgment  is  excessive  but  it  has  presented  no  argu- 
ment concerning  the  damages  hence  it  has  waived  such 
assignment.  We  find  no  substantial  error  in  the  rec- 
ord and  the  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 
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William  M.  Checkley,  Appellee,  y.  Joseph  Lay  Company 
and  Yietor  Automobile  Company,  Appellants. 

1.  Fraud — sufficiency  of  declaration.  .  A  declaration  by  the  buyer 
of  an  automobile  alleging  that  the  seller  falsely  and  fraudulently 
warranted  the  machine  to  be  as  therein  stated,  the  falsity  of  the 
warranty;  that  the  same  was  made  with  the  Intention  of  inducing 
the  purchase;  that  the  seller  had  knowledge  as  to  the  falsity;  that 
the  buyer  relied  thereon  and  suffered  injury,  substantially  presents 
all  the  essential  elements  of  fraud  and  deceit. 

2.  Fraud — ignorance  of  false  warranty.  Where  the  buyer  of  an 
automobile  claimed  that  certain  warranties  were  false,  his  Ig- 
norance of  the  falsity  of  the  warranties  may  be  inferred  from  the 
fact  that  he  relied  thereon. 

3.  Fraud — waiver  of  defect  in  pleading.  A  defendant  in  fraud, 
pleading  to  an  inartificlally  drawn  count  after  demurrer  is  over- 
ruled, cannot  thereafter  complain  of  its  informality. 

4.  Fraud — aider  by  verdict.  A  good  cause  of  action  In  deceit 
stated  in  a  faulty  manner  may  be  cured  by  the  verdict 

5.  Principal  and  agent — binding  effect  of  agenVs  false  statements 
to  buyer.  Where  an  agent  of  an  automobile  manufacturer  falsely 
states  that  the  car  has  a  certain  capacity  and  is  as  good  as  a  car 
of  a  certain  make  and  that  it  is  impossible  to  tell  where  the  ton- 
neau  Is  joined  to  the  rest  of  the  body,  such  representations  are 
binding  upon  the  manufacturer  In  an  action  of  deceit 

6.  Fraud — instruction  ormtting  essential  requirements.  An  in- 
struction by  a  buyer  of  automobile,  suing  in  deceit,  peremptory  In 
form,  setting  out  certain  false  representations,  that  omits  to 
state  that  the  representations  must  have  been  fraudulently  made 
for  the  purpose  of  inducing  the  purchase,  and  that  the  plaintiff 
must  have  relied  upon  such  representations  and  have  been  deceived 
and  damaged,  is  improper. 

Appeal  from  the  City  Court  of  Mattoon;  the  Hon.  John  McNutt, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Reversed  and  remanded.    Opinion  filed  April  11,  1912. 

Cbaig  &  KiNZEL  and  E.  E.  McGbipp,  for  appellants. 

Emery  Andrews  and  James  W.  &  Edward  G.  Craig, 
for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 
This  is  an  appeal  by  the  defendants  from  a  judg- 


Thied  District — April,  1912.  253 

Checkley  v.  Joseph  Lay  Ck).  et  al.,  171  111.  App.  252. 

ment  rendered  against  them  for  $1,278.     The  addi- 
tional count  of  the  declaration  charges  that  on  Feb- 
ruary 4,  1910,  the  plaintiff  entered  into  negotiations 
with  the  defendants  for  the  purchase  from  them  of  an 
automobile,  at  the  price  of  $1,278 ;  that  the  defendants, 
for  the  purpose  of  inducing  the  plaintiff  to  purchase 
the  automobile  at  such  price,  then  and  there  fraudu- 
lently and  falsely  warranted  the  same  to  be  a  full  up- 
to-date  new  five  passenger  family  touring  car,  with 
detachable  tonneau,  and  to  be  as  good  as  or  better  than 
a  certain  car  known  as  the  Buick  car,  and  falsely  rep- 
resented that  it  was  impossible  to  tell  where  said  ton- 
neau was  joined  together  with  the  rest  of  the  said  car ; 
that  if  said  car  was  not  a  new,  first-class,  five-passen- 
ger car,  right  in  every  particular,  and  as  good  as  or 
equal  to  the  car  known  as  the  Buick  car,  and  if  said 
plaintiff  was  not  perfectly  satisfied  with  it,  when  he 
saw  it,  he  did  not  have  to  take  it  and  that  said  repre- 
sentations were  made  by  said  defendants  with  the  in- 
tention and  for  the  purpose  of  inducing  the  plaintiff 
to  purchase  the  same,  all  of  which  representations  and 
warranties  were  known  by  them  to  be  false  and  un- 
true; that  the  plaintiff,  relying  upon  said  representa- 
tions and  warranties  of  the  defendants,  purchased  the 
same  for  the  sum  of  $1,278,  which  said  sum  the  plain- 
tiff, on  May  6,  1910,  paid  to  the  defendants ;  that  the 
defendants  delivered  an  automobile  to  the  plaintiff, 
on  May  18,  1910,  which  was  not  the  automobile  for 
which  the  plaintiff  had  bargained,  in  that  said  automo- 
bile was  not  a  new  and  up-to-date,  five-passenger,  fam- 
ily touring  car,  and  was  not  as  good  as  or  equal  to  the 
car  known  as  the  Buick  automobile,  but  was  an  assem- 
bly of  out-of-date  parts  made  by  different  automobile 
supply  factories  assembled  and  repainted  and  put  in 
said  machine ;  that  the  tonneau  was  not  joined  together 
with  the  rest  of  said  machine  in  the  manner  stated  by 
said  defendants,  but  that  there  was  a  large  space  of 
one-half  inch  between  said  tonneau  and  the  rest  of 
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said  machine;  that  said  machine,  instead  of  being  a 
new,  up-to-date,  five-passenger,  family  touring  car,  per- 
fect in  workmanship,  as  represented  by  said  defend- 
ants, and  as  good  or  better  than  the  car  known  as  the 
Buick  car,  was  but  an  assembled  car  composed  as 
theretofore  stated,  and  in  no  way  as  good  as  the  Buick 
car;  all  of  which  the  defendants  then  and  there  well 
knew ;  that  the  plaintiff  without  delay  after  he  saw  said 
car  and  discovered  the  fraud  and  deceit  that  had  been 
practiced  on  him,  offered  to  return  the  said  automobile 
to  the  defendants,  and  to  rescind  the  said  contract  of 
sale  so  fraudulently  made  by  the  defendants,  and  told 
them  he  was  not  satisfied  with  it,  but  that  the  defend- 
ants refused  to  accept  said  automobile  and  to  return 
to  the  plaintiff  the  purchase  price  thereof.  After  a 
demurrer  to  the  declaration  had  been  overruled  the 
defendants  pleaded  the  general  issue  thereto. 

The  evidence  discloses  that  the  defendant,  the  Victor 
Automobile  Company,  the  manufacturer  of  an  auto- 
mobile called  the  ** Senator,^*  was  a  subsidiary  com- 
pany of  the  defendant   the   Joseph   Lay   Company, 
broom  and  brush  manufacturers  at  Ridgeville,  Indi- 
ana; that  the  plaintiff  was  a  broom  corn  broker  at 
Mattoon,  Illinois,  and  one  Nunemaker  and  one  Taylor, 
hereinafter  referred  to,  were  engaged  in  similar  busi- 
ness at  Greenup,  Illinois,  and  at  Arthur,  Illinois,  re- 
spectively ;  that  about  February  1, 1910,  Nunemaker  in- 
formed the  plaintiff  that  he  was  going  to  buy  three  of 
the  defendant's  cars;  that  by  so  doing  he  could  get 
them  for  $1,250;  that  he  would  let  the  plaintiff  and 
Taylor  each  have  one  at  that  price,  and  that  he  would 
not   charge   them   any   commissions.     The    evidence 
further  tends  to  show  that  in  order  to  induce  the 
plaintiff  to  buy  a  car,  Nunemaker  made  to  him  sub- 
stantially the  representations  charged  in  the  declara- 
tion, and  stated,  further,  that  if  the  car  was  not  a  suc- 
cess the  plaintiff  did  not  have  to  keep  it ;  rind  that  he 
Nxmemaker,  would  see  that  he  did  not,  adding^  **Now 
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that  is  what  the  Lays  told  me;*^  that  upon  the  plain- 
tiff expressing  some  doubt  as  to  the  air-cooled  engine, 
Nunemaker  asked  him  to  write  to  the  Lays;  that  in- 
stead of  so  doing  the  plaintiff  wrote  a  letter  of  inquiry 
to  Nunemaker,  who  in  turn  wrote  to  one  of  the  defend- 
ants requesting  them  to  write  to  the  plaintiff  in  refer- 
ence to  the  car.  The  evidence  further  shows  that  in 
response  to  such  request,  on  February  12,  1910,  the 
defendant,  the  Victor  Automobile  Company,  wrote  to 
the  plaintiff  a  letter  containing  the  following  state- 
ments :  **  We  can  fully  guarantee  the  car  in  every  way. 
Our  tests  as  to  cooling  by  air  has  been  very  severe 
and  in  no  instance  has  it  failed  in  doing  the  cooling 
complete,  better  in  fact  than  any  water  cooled  of  the 
same  H.  P.  that  we  have  seen  tested.  We  guarantee 
this  cooling  to  be  all  that  we  say  in  every  way.  You 
must  understand  that  all  machines  warm  up  but  the 
^ Senator^  does  not  get  warm  enough  to  hurt  the  run- 
ning qualities  and  many  water  cooled  engines  get  hot 
enough  to  spoil  them  or  at  least  injure  them.  The 
'Senator'  runs  any  day  of  the  year  hot  or  cold  weather, 
and  no  wait  or  bother  with  water  either.  We  know  its 
merits  and  believe  in  time,  that  it  will  be  recognized 
by  users  too.  Hope  to  have  the  pleasure  of  putting 
up  a  car  for  you  that  will  be  correct  in  every  single 
part  and  put  up  on  honor  as  to  workmanship.*' 

The  evidence  further  shows  that  on  February  23rd, 
the  plaintiff  entered  into  a  contract  with  Nunemaker 
for  the  purchase  of  one  of  the  cars  in  question,  and 
that  Taylor  purchased  the  remaining  one;  that  on 
April  6th,  the  plaintiff  sent  to  the  defendants  a  draft 
for  $1,278  in  payment  for  his  car;  that  the  same  was 
thereafter  shipped  to  him  from  Ridgeville.  The  plain- 
tiff testified  that  upon  the  arrival  of  the  car  at  Mattoon 
he  found  screw  holes  in  the  back  of  the  front  seat 
where  the  robe  rail  should  have  been;  that  the  extra 
tire  was  old  and  useless ;  that  there  were  holes  in  the 
fenders ;  that  the  tonneau  did  not  fit  close  to  the  bed ; 
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that  the  lamps  were  tarnished,  and  the  horn  battered ; 
that  the  finish  appeared  old ;  that  the  ear  had  no  mag- 
neto and  that  the  carburetor  appeared  to  have  been 
used  for  several  years.  He  further  testified  that  when 
he  tried  to  use  the  car  he  found  that  the  engine  heated 
easily ;  that  after  he  had  run  it  ten  or  twelve  miles  he 
could  not  pull  five  passengers  up  a  small  hill,  and  that 
the  car  was  useless  and  worthless  for  the  purposes 
for  which  he  had  bought  it;  that  he  notified  Nune- 
maker,  by  letter,  to  that  effect.  The  evidence  further 
shows  that  thereuppn  Nunemaker  went  to  Mattoon, 
and  after  riding  in  the  car,  wrote  to  the  defendants  en- 
closing the  plaintiff's  letter;  that  the  defendants  then 
sent  one  Carpenter,  the  person  who  designed  and  made 
the  cars,  to  Mattoon;  that  Carpenter  tried  to  make  a 
trip  with  the  car  with  five  passengers,  but  without 
success,  and  then  stated  that  he  had  originally  de- 
signed the  car  for  a  two-passenger  run-about,  but  that 
the  defendants  had  ordered  him  to  put  a  tonneau  on  it, 
and  that  the  load  was  too  heavy  for  the  car,  and  that 
Carpenter  then  took  the  car  to  a  machine  shop  for 
repairs,  whereupon  plaintiff  told  him  to  keep  the  same, 
and  demanded  his  money  back,  and  then  instituted  the 
present  suit.  The  evidence  adduced  by  the  defendants 
tended  to  show  that  all  the  parts  composing  the  car 
were  of  good  quality,  of  proper  size,  strength  and  ma- 
terial, and  such  as  were  used  in  automobiles  of  like 
kind;  that  they  were  properly  put  together  and  that 
the  car  fully  met  the  requirements  of  the  written  con- 
tract of  purchase,  and  further,  that  its  failure  to  op- 
erate satisfactorily  was  due  to  the  fact  that  thie  plain- 
tiff permitted  it  to  be  tampered  and  tinkered  with  by 
incompetent  repair  men. 

The  additional  count  upon  which  the  issues  were 
tried,  although  inartificially  drawn,  alleges  that  the 
defendants  fraudulently  and  falsely  *' warranted''  the 
automobile  to  be  as  therein  stated,  the  falsity  of  said 
* 'warranty ;''  the  making  of  the  same  with  tiie  in  ten- 
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tion  of  inducing  the  plaintiff  to  purchase ;  the  knowl- 
edge of  the  defendants  as  to  their  falsity;  the  reli- 
ance by  the  plaintiff  thereon,  and  the  injury  to  him, 
thus  substantially  presenting  all  the  essential  elements 
of  actionable  fraud  and  deceit.  (Foster  v.  Oberreich, 
230  HI.  525.)  Ignorance  on  the  part  of  the  plaintiff 
of  the  falsity  of  such  ** warranties'*  may  well  be  in- 
ferred from  the  fact  that  he  relied  thereon.  Having 
pleaded  to  said  count  after  demurrer  thereto  was  over- 
ruled, the  defendants  cannot  thereafter  complain  of 
its  informality.  A  good  cause  of  action  was  thus 
stated,  although  in  a  faulty  manner,  and  any  defect 
therein  was  cured  by  the  verdict.  (Foster  v.  Ober- 
reich, supra.)  The  evidence  is  ample  to  establish  that 
Nunemaker  was  the  agent  of  the  defendants  in  the 
transaction.  They  were  therefore  bound  by  his  repre- 
sentations. It  cannot  be  questioned  that  the  represen- 
tations made  by  him  to  the  effect  that  the  car  was  a 
five-passenger  car,  right  in  every  particular,  and  as 
good  as  or  equal  to  the  car  known  as  the  Buick  car, 
and  the  further  representation  of  the  defendant  the 
Victor  Company,  by  its  letter  of  February  12th,  to  the 
effect  that  **our  tests  as  to  cooling  by  air  have  been 
very  severe,  and  in  no  instance  has  it  failed  in  doing 
the  cooling  complete,  better  in  fact  than  any  water 
cooled  of  the  same  H.  P.  that  we  have  seen  tested.  We 
guarantee  this  cooling  to  be  all  that  we  say  in  every 
way.  ♦  *  •  The  'Senator'  does  not  get  warm  enough 
to  hurt  the  running  qualities/'  etc.,  were  statements  of 
fact  material  to  the  transaction  in  question.  The  evi- 
dence upon  the  issues  as  to  whether  such  statements 
were  untrue,  whether  the  plaintiff  relied  thereon,  and 
whether  the  defendants  knew  the  same  were  false  and 
made  the  same  with  intent  to  deceive  and  defraud  the 
plaintiff,  and  thus  induce  him  to  buy  the  car,  is  in 
conflict.  As  the  judgment  must  be  reversed  and  the 
cause  remanded  because  of  error  in  the  instructions, 
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it  is  unnecessary  to  further  discuss  or  weigh  the  evi- 
dence. 

The  plaintiff's  fourteenth  instruction  was  peremp- 
tory in  form,  and  told  the  jury  that  if  they  believed 
from  a  preponderance  of  the  evidence,  that  the  car 
was  not  as  good  as  the  Buick,  that  the  defendants  rep- 
resented that  it  was,  and  knew  that  it  was  not,  they 
should  find  for  the  plaintiff,  thus  omitting  the  essen- 
tial requirements  that  the  representations  must  have 
been  fraudulently  made  for  the  purpose  of  inducing 
the  plaintiff  to  buy  the  car,  and  that  the  plaintiff  must 
have  relied  upon  such  representations,  and  in  conse- 
quence been  deceived  and  damaged, — ^which  are  essen- 
tial elements  in  actions  of  this  character. 

It  is  well  settled  that  an  instruction  directing  a  ver 
diet  for  either  party  in  the  event  that  the  jury  should 
find  that  certain  enumerated  facts  were  established, 
must  contain  all  the  facts  essential  to  authorize  such 
verdict,  and  that  error  in  this  regard  cannot  be  cured 
by  other  instructions.  (Partridge  v.  Cutler,  168  111. 
512.)  The  third  instruction  given  at  the  request  of 
the  plaintiff  is  subject  to  a  like  criticism. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  H.  Beeler,  Appellee,  v,  Danville,  Urbana  &  €ham- 
paign  Railway  Company,  Appellant. 

1.  Street  ratlboads — contril)utory  negligence  of  driver  as  a  quea- 
Hon  of  fact.  Where  on  an  action  for  the  killing  of  a  horse  the 
driver  testifies  that  he  knew  electric  cars  ran  frequently,  that  he 
looked  before  driving  on  the  track,  but  not  again  after  driving 
250  feet  when  a  collision  occurred  with  an  overtaking  car,  and  that 
he  heard  no  signal  until  too  late  to  leave  the  track;  the  evidence 
as  to  the  sounding  of  a  gong  and  the  speed  of  the  car  is  conflicting; 
and  the  defendant  gave  testimony  that  when  the  driver  drove  in 
front  of  the  approaching  car  the  brake  was  at  once  appUed  but 
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failed  to  work;  the  question  of  the  drlyer's  contributory  negligence 
is  for  the  jury. 

2.  Street  railroads — evidence  insufficient  to  sustain  verdict  in 
a  collision  case.  In  an  action  for  the  killing  of  a  horse  the  driver 
testified  he  knew  electric  cars  ran  frequently,  that  he  looked  before 
driving  on  the  track,  but  not  again  after  driving  250  feet  when 
a  collision  occurred  with  an  overtaking  car,  and  that  he  heard  no 
signal  until  too  late  to  leave  the  track.  The  evidence  as  to  the 
sounding  of  a  gong  and  the  speed  of  the  car  was  conflicting,  and 
the  defendant  gave  testimony  that  the  driver  drove  in  front  of  an 
approaching  car  when  the  brake  was  at  once  applied  but  failed, 
on  account  of  snow,  to  work.  Held,  the  driver  was  not  exercising 
due  care  and  caution  and  a  verdict  for  the  plaintifT  was  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

Action  in  case  for  damages  for  killing  of  horse.  Appeal  from  the 
Circuit  Court  of  Vermilion  county;  the  Hon.  M.  W.  Thompson, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Reversed.     Opinion  filed  April  11,  1912. 

Charles  Troup,  for  appellant;  George  W.  Burton, 
of  counsel. 

E.  Allan  Stephens,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  for  the  recovery  of  the 
value  of  a  horse  which  was  killed  by  one  of  the  de- 
fendant's electric  cars.  The  jury  returned  a  verdict 
for  the  plaintiff  and  assessed  his  damages  at  $200. 
Judgment  was  rendered  upon  said  verdict,  whereupon 
the  defendant  appealed. 

The  declaration  charges  that  on  April  18,  1910,  the 
plaintiff,  by  his  servant,  one  Jones,  was  with  due  care 
and  diligence  driving  a  team  of  horses  attached  to  a 
dray  wagon  along  Main  street  in  the  city  of  Danville ; 
that  near  where  Main  street  intersects  Pine  street,  the 
servants  of  the  defendant  so  improperly  drove  and 
managed  one  of  its  electric  street  cars,  that  the  same 
ran  into  said  team  and  so  wounded  one  of  the  plain- 
tiff's horses  that  it  became  necessary  to  kill  it. 
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The  evidence  shows  that  Main  street  runs  due  east 
and  west;  that  the  defendant  maintains  two  tracks 
thereon  for  the  operation  of  its  electric  cars,  the  one 
on  the  south  being  for  east-bound  cars  and  the  one  on 
the  north  for  west-bound  cars;  that  the  two  tracks 
converge  at  the  intersection  of  Pine  and  Main  streets, 
west  of  the  place  where  the  accident  occurred;  that 
Jones,  the  servant  of  the  plaintiff,  drove  the  team  in 
question  out  of  an  alley  on  the  south  side  of  Main 
street,  and  then  turned  to  the  west.  He  testified  that 
when  he  came  out  of  the  alley  he  looked  east  and  saw 
no  car  coming;  that  he  started  to  cross  the  tracks  to 
go  to  the  north  side  of  the  street,  and  drove  straight 
across  until  he  got  middle  way  between  the  tracks, 
but  upon  looking  west  he  saw  an  automobile  coming 
along  the  north  side  of  the  tracks ;  that  he  drove  in  be- 
tween the  tracks  until  he  could  clear  the  automobile, 
and  then  drove  west,  partly  on  the  south  track  and 
partly  on  the  north  track,  the  wagon  straddling  the 
north  of  the  south  track  rail;  that  when  about  200 
feet  west  of  the  alley,  with  the  south  wheel  of  his 
wagon  just  about  a  foot  over  the  north  rail  of  the  south 
track,  an  electric  car  upon  the  west-bound  track  came 
up  behind  him,  and  before  he  could  turn  off  the  space 
between  the  tracks,  such  car  hit  the  north  horse ;  that 
he  heard  no  warning  at  the  time,  but  that  he  heard  a 
whistle  blow  a  minute  or  half  a  minute  before,  which 
was  the  first  time  he  knew  there  was  a  car  behind  him ; 
that  thereafter  he  picked  up  and  pulled  the  reins,  but 
did  not  have  time  to  turn  the  horses  out;  that  he  was 
driving  at  a  trot,  his  team  and  wagon  being  barely 
clear  of  the  path  of  any  car  which  might  come  from 
behind  on  the  west-bound  track.  He  admitted  that 
he  knew  that  cars  ran  up  and  down  Main  street  very 
frequently. 

The  testimony  as  to  the  speed  of  the  car,  and 
whether  or  not  the  motorman  sounded  the  gong  prior 
to  the  accident,  and  where,  and  when,  and  to  what 
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extent,  was  in  close  conflict,  the  witnesses  for  the  de- 
fendant fixing  the  speed  of  the  car  at  from  seven  to 
eight  miles  an  hour,  while  a  witness  called  for  the 
plaintiff  testified  that  it  was  running  at  twenty-five 
miles  an  hour  at  the  time  of  the  collision.  The  motor- 
man  and  another  witness  testified  that  the  gong  was 
rung  continuously,  while  a  number  of  witnesses  called 
by  the  plaintiff  testified  that  they  did  not  hear  the 
gong  ring  or  whistle  blow  until  just  before  the  horse 
was  struck.  The  testimony  offered  by  the  defendant 
tended  to  show  that  the  team  was  being  driven  west- 
ward along  the  south  side  of  the  south  track,  and 
that  upon  coming  to  a  ieam  hitched  on  that  side  of  the 
street,  was  turning  diagonally  across  the  tracks  in 
front  of  the  approaching  car;  that  the  brake  was  at 
once  applied  but  failed  to  work,  because  of  there  being 
snow  on  the  track,  and  that  by  reason  thereof  the  car 
slid,  striking  the  horse.  While  Jones  testified  that  im- 
mediately after  leaving  the  alley  he  looked  behind  him 
to  ascertain  if  a  car  was  coming  from  that  direction,  he 
admitted  that  he  thereafter  drove  the  entire  distance  of 
at  least  250  feet  from  the  alley  to  the  place  where  the 
horse  was  struck  with  the  wheels  of  his  wagon  on 
either  side  of  the  north  rail  of  the  south  track,  with- 
out again  looking  behind  him,  and  gave  no  reason  or 
excuse  for  his  failure  to  do  so,  nor  why  after  the  au- 
tomobile had  passed  him  on  the  north  and  before  the 
car  struck  him,  he  did  not  turn  his  team  off  the  tracks 
to  the  north  side  of  the  street,  and  thus  have  been  en- 
tirely out  of  danger. 

It  cannot  be  said  as  a  matter  of  law,  that  Jones  was 
guilty  of  contributory  negligence,  and  the  court  prop- 
erly submitted  the  question  to  the  jury.  It  was,  how- 
ever, necessary  to  a  recovery  by  the  plaintiff,  that  he 
should  show  by  the  greater  weight  of  the  evidence,  the 
essential  allegation  of  his  declaration  that  Jones  was, 
at  and  immediately  prior  to  the  collision,  exercising 
such  care  and  caution  for  the  safety  of  himself  and 
the   plaintiff  ^s   property   as   an   ordinarily   prudent 
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person  would  have  exercised  under  like  or  similar  cir- 
cumstances. We  are  of  opinion  that  the  evidence  fails 
to  establish  such  fact,  and  that  the  finding  of  the  jury- 
in  this  particular  was  clearly  and  manifestly  against 
the  weight  of  the  evidence.  The  verdict  was  unwar- 
ranted and  the  judgment  predicated  thereon  will  be 
reversed. 

The  clerk  of  this  court  wiU  incorporate  in  the  judg- 
ment of  this  court  the  finding  of  fact  that  the  plain- 
tiff's servant  Jones  was  not  in  the  exercise  of  due  care 
and  caution  as  averred  in  the  plaintiff's  declaration. 

Reversed. 


A.  Hilliim,  Appellee,  t.  Hawkeye  Ins.  Co.,  Appellant. 

1.  Judgments — for  a  definite  amount.  In  an  action  upon  a  |lre 
insurance  policy  a  judgment  for  "$1,000  with  five  per  cent,  in- 
terest commencing  sixty  days  after  the  delivery  of  said  proof  of 
loss  to  defendant/'  etc.,  is  void  as  not  being  for  a  definite  amount 
that  can  be  ascertained  from  the  judgment  alone. 

2.  Insueance — turden  to  show  insured  caused  fire.  Where  the 
defense  to  an  action  on  a  fire  insurance  policy  is  that  the  Insured 
caused  the  fire,  an  Instruction,  at  the  request  of  the  plalntifT,  that 
the  burden  was  upon  the  defendant  to  prove  beyond  a  reasonable 
doubt  that  the  plaintift  knowingly,  directly  or  indirectly,  caused 
the  fire,  before  it  could  establish  such  defense,  is  misleading. 

3.  Insurance — 'burden  to  show  plaintift  was  not  the  owner  of 
goods.  In  an  action  upon  a  fire  insurance  policy  requiring  the  in- 
sured to  be  the  owner  of  the  goods,  an  Instruction  that  the  burden 
is  upon  the  company  to  establish  its  defense,  that  the  insured  was 
not  the  sole  owner  of  the  stock  of  goods  insured,  is  correct 

4.  Insurance — effect  of  proof  of  insurable  interest  in  goods. 
Where  a  fire  insurance  policy  requires  the  insured  to  make  true 
statements  as  to  his  ownership  of  the  goods,  if  the  Insured,  who 
bought  goods  partly  on  credit,  shows  that  he  had  an  insurable 
interest  to  the  amount  of  the  policy,  he  makes  a  prima  facie  case, 
and  it  then  devolves  upon  the  company,  in  order  to  render  the 
policy  void,  to  show  that  the  interest  of  the  insured  was  other 
than  unconditional  and  sole  ownership. 
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5.  Insurance — necessity  that  instruction  negative  defense  of 
fraud.  Where  a  fire  insurance  policy  provides  that  it  shall  be 
void  if  the  insured  makes  certain  false  statements  or  is  guilty 
of  fraud,  an  instruction  for  the  plaintifT,  which  directs  a  verdict, 
is  improper  in  not  negativing  a  defense  that  he  made  false  and 
fraudulent  statements,  in  his  proof  of  loss,  and  in  examination 
thereafter,  as  to  the  amount  and  value  of  the  goods  insured,  the 
ownership  thereof,  the  extent  of  loss  and  the  origin  of  the  fire. 

6.  Insurance — evidence,  A  letter  to  fire  insurance  adjuster, 
in  reply  to  one  written  to  the  insured,  consisting  largely  of  self 
serving  declarations  is  inadmissible  in  an  action  on  a  policy  of 
insurance. 

7.  Insurance — cross-examination  to  show  conspiracy  to  cause 
loss.  On  a  defense  to  an  action  on  a  fire  insurance  policy  that  the 
fire  was  procured  by  the  insured  and  that  he  had  conspired  with 
others  to  procure  insurance  upon  stocks  of  goods  in  order  to  have 
them  destroyed  by  fire,  it  is  error  to  refuse  to  permit  a  cross- 
examination  that  will  develop  the  alleged  fact  that  a  conspiracy 
existed. 

8.  Inburangd — offer  of  compromise  is  not  admissive.  In  an 
action  upon  a  fire  insurance  policy  any  evidence,  the  effect  of  which 
is  to  show  the  admission  of  liability  by  offers  of  compromise,  is 
incompetent. 

9.  Insurance — ejBfect  of  affldavit  of  merits  stating  fraud  by  in- 
sured. Where  a  fire  insurance  company  files  a  plea  of  the  general 
Issue  and  an  affidavit  of  merits  stating  the  plaintiff  made  certain 
fraudulent  practices,  it  is  entitled  to  show  that  the  goods  were 
destroyed  by  fire  through  connivance  and  that  the  goods  were 
fraudulently  overvalued. 

Action  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Reversed  and  re- 
manded.   Opinion  filed  April  11,  1912. 

Chables  B.  Obermeyeb,  James  S.  Ewing  and  Wight 
&  AiiEXANDER,  for  appellant. 

DeMange,  Gillespie  &  DeMange,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  upon  an  insurance  policy  issued 
by  the  defendant  to  the  plaintiff  upon  a  stock  of  mer- 
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chandise  located  in  a  store-room  in  Bloomington,  Illi- 
nois, and  consisting  of  dry  goods,  notions,  ladies*  fur- 
nishing goods,  and  other  articles.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $1,000,  the  face 
of  the  policy.  Upon  such  verdict  the  court  rendered 
judgment  against  the  defendant  for  **  $1,000  with  five 
per  cent,  interest  commencing  sixty  days  after  the 
delivery  of  said  proof  of  loss  to  defendant  in  form  as 
aforesaid  by  the  jury  assessed,  together  with  his  costs 
and  charges,*'  etc. 

The  declaration  sets  out  the  policy  in  haec  verba,  and 
then  alleges  that  the  plaintiff  had  an  interest  in  said 
property  to  the  extent  of  $1,000;  that  said  property 
was,  on  October  4,  1910,  destroyed  by  fire,  resulting 
in  a  loss  to  the  plaintiff  of  $1,000;  that  the  plaintiff 
had  complied  with  all  conditions  required  by  the  policy 
to  be  by  him  performed,  and  that  the  defendant  had 
refused  to  pay  the  said  loss.  The  defendant  filed  a 
plea  of  general  issue  and  an  affidavit  of  merits,  set- 
ting up  that  it  expected  to  prove  in  defense  of  the 
plaintiff's  demand  that  the  plaintiff  made  false  repre- 
sentations as  to  the  amount  and  value  of  the  property 
insured  for  the  purpose  of  procuring  said  policy,  and 
after  the  fire  made  false  representations  to  the  de- 
fendant in  his  proof  of  loss  and  examination ;  that  he 
falsely  represented  that  he  was  the  sole  owner  of  such 
property;  that  the  fire  which  caused  the  loss  was  oc- 
casioned by  the  act  or  procurement  of  the  plaintiff; 
that  he  had  conspired  with  various  other  persons  to 
procure  insurance  upon  stocks  of  goods  in  various 
cities,  for  the  purpose  of  having  the  same  destroyed 
by  fire,  in  order  to  obtain  the  insurance  thereon,  and 
that  the  fire  alleged  in  the  declaration  was  set  in  fur- 
therance of  such  conspiracy,  and  that  the  plaintiff  had 
not  performed  the  conditions  precedent  prescribed  by 
the  said  policy,  nor  complied  with  the  warranties 
therein. 

The  policy  contains  the  following  provisions:  **This 
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entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresents,  in  writing  or  otherwise,  any  mate- 
rial fact  or  circumstances  concerning  this  insurance  or 
the  subject  thereof,  or  if  the  interest  of  the  insured  in 
the  property  be  not  truly  stated  herein ;  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured  touching 
any  matter  relating  to  this  insurance  or  the  subject 
thereof,  whether  before  or  after  a  loss.  This  entire 
policy,  unless  otherwise  provided  by  agreement  here- 
on, or  added  hereto,  shall  be  void  if  *  *  •  the  in- 
terest of  the  insured  be  other  than  unconditional  and 
sole  ownership.  ^^ 

The  evidence  introduced  by  the  plaintiff  tended  to 
establish  each  of  the  material  allegations  of  the  dec- 
laration. It  appears  therefrom  that  about  August 
20,  1910,  the  plaintiff,  a  Syrian,  then  about  26  years 
of  age,  opened  a  store  in  Bloomington.  His  stock 
consisted  of  fancy  work,  drawn  work,  oriental  laces, 
silver  laces,  kimonas,  underwear,  overalls,  etc.;  that 
the  cost  of  said  stock  was  about  $19,000,  of  which  he 
paid  $12,000  in  cash,  and  obtained  credit  for  the  bal- 
ance ;  that  he  obtained  insurance  thereon  to  the  extent 
of  $13,000,  including  the  policy  here  involved ;  that  on 
October  4,  1910,  during  the  absence  of  the  plaintiff 
from  the  city,  a  part  of  said  stock  was  destroyed  by 
fire,  resulting  in  a  total  net  loss  to  the  plaintiff  of 
$15,098.27.  The  evidence  adduced  by  the  defendant 
tended  to  establish  the  defenses  suggested  by  the  af- 
fidavit of  merits,  particularly  that  the  fire  was  the 
consummation  of  a  conspiracy  as  charged.  As  the 
judgment  appealed  from  must  be  reversed  and  the 
cause  remanded,  for  the  reasons  hereinafter  stated,  we 
shall  not  detail  or  further  discuss  the  evidence,  or 
determine  the  probative  force  or  effect  of  the  same, 
but  shall  only  consider  briefly  the  more  important  of 
the  questions  of  law  presented  by  the  numerous  errors 
and  cross-errors  assigned. 

We  are  of  opinion  that  the  contention  that  the  judg- 
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ment  rendered  is  void,  is  well  founded.  A  judgment 
must  be  for  a  definite  amount,  and  such  amount  must 
be  ascertainable  from  the  judgment  alone.  It  is  ob- 
vious that  the  clerk  could  not  determine  from  the 
present  judgment  for  what  amount  to  issue  an  execu- 
tion, nor  could  the  sheriff  determine  from  the  .execu- 
tion, in  the  event  that  it  followed  the  judgment  in 
form,  as  it  should,  for  what  amount  to  make  demand  or 
levy.  (Dickinson  v.  Rahn,  98  111.  App.  245,  and  cases 
there  cited.) 

The  second  instruction  given  at  the  request  of  the 
plaintiff  told  the  jury  that  the  burden  was  upon  the 
defendant  to  prove  beyond  a  reasonable  doubt  that  the 
plaintiff  knowingly,  directly  or  indirectly,  caused  the 
fire  in  question,  before  it  could  establish  such  defense. 
Such  instruction  was  misleading.  If  the  defendant 
proved  beyond  a  reasonable  doubt  that  the  plaintiff 
aided,  assisted  in,  advised  or  abetted  the  setting  of  the 
fire,  or  that  the  same  was  set  in  pursuance  of  a  con- 
spiracy to  set  the  same,  to  which  the  plaintiff  was  a 
party,  the  defense  sought  to  be  interposed  would  be 
thereby  established. 

The  court  correctly  instructed  the  jury  that  the  bur- 
den was  upon  the  defendant  to  establish  its  defense 
that  the  plaintiff  was  not  the  sole  owner  of  the  stock 
of  goods  insured.  By  showing  that  he  had  an  insura- 
ble interest  in  the  stock  to  the  amount  of  the  policy, 
the  plaintiff  made  a  prima  facie  case.  It  then  devolved 
upon  the  defendant,  in  order  to  render  the  policy  void 
under  the  provisions  invoked,  to  show  that  the  interest 
of  the  insured  was  other  than  unconditional  and  sole 
ownership. 

The  fifth  instruction  given  for  the  plaintiff,  which 
directed  a  verdict,  should  have  negatived  the  alleged 
defense  that  the  plaintiff  made  false  and  fraudulent 
statements  in  his  proofs  of  loss  and  in  his  examina- 
tion thereafter,  as  to  the  amount  and  value  of  the 
goods  insured,  the  ownership  thereof,  the  extent  of 
the  loss,  and  the  origin  of  the  fire. 
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.The  court  erred  in  admitting  in  evidence  Exhibit 
**G,''  being  the  letter  dated  November  28,  1910,  from 
the  attorneys  of  the  plaintiff  to  the  adjuster  Stratton, 
in  reply  to  one  written  by  him  to  the  plaintiff.  It  was 
incompetent  for  any  purpose,  consisting  largely  in 
self-serving  declarations  and  other  matter  clearly  prej- 
udicial to  the  defendant.  (Barnett  v.  Noble,  155  111. 
App.  129.) 

The  court  further  erred  in  refusing  to  permit  the 
defendant  to  develop  by  the  testimony  of  the  witness 
Bahout,  and  by  cross-examination  of  the  plaintiff  and 
Charles  Solomon,  alleged  facts  which  tended  to  estab- 
lish the  charge  that  a  conspiracy  existed  as  heretofore 
stated.  (Roscoe  Crim  Ev.,  Sections  92-3;  Wharton 
Crim.  Ev.,  Section  32;  Ochs  v.  People,  124  111.  421; 
Archbold's  Cr.  PL  &  Pr.,  619.)  Any  and  all  evidence 
which  to  the  slightest  degree  tended  to  prove  a  con- 
spiracy as  charged  was  competent  and  should  have 
been  admitted. 

Any  evidence,  the  purpose  and  effect  of  which  was 
to  show  the  admission  of  liability  by  offers  of  compro- 
mise, was  clearly  incompetent.  (Rockafellow  v.  New- 
comb,  57  111.  186 ;  Paulin  v.  Howser,  63  111.  312 ;  Barker 
V.  Bushnell,  75  111.  220;  Village  v.  Hayes,  150  111.  273.) 

Under  the  general  issue  and  aflBdavit  of  merits  the 
defendant  was  entitled  to  show,  if  it  could,  that  the 
goods  were  destroyed  by  fire  through  connivance  of 
the  plaintiff  and  to  show  further  that  the  goods  were 
fraudulently  over-valued  by  the  plaintiff. 

We  are  of  opinion  that  none  of  the  cross  errors  are 
well  assigned. 

For  the  reasons  indicated,  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  Beard  et  al.,  PlaintifTs  In  Error,  t.  Chicago 
Home  for  Conyalescent  Women  and  Children,  De- 
fendant in  Error, 

Oen.  No.  16,933. 

1.  Ck>i7TBA.CT8 — construction  of  letter  from  cTiaritable  organizor- 
tion  engaging  operatic  society.  Where  a  charitable  orgranlzatlon 
is  to  give  an  entertainment  and  its  president  writes  to  the  presi- 
dent of  an  operatic  society,  "we  understood  that  the  society  is  to 
be  paid  nine  hundred  dollars  which  would  include  the  payment 
of  the  chorus  for  the  rehearsals,  their  payment  for  the  two  per- 
formances coming  from  the  proceeds/',  the  comma  between  '"re- 
hearsals" and  "their"  does  not  indicate  that  the  society  is  to  be 
paid  absolutely  if  the  money  is  not  realized,  in  view  of  the  fact 
that  the  other  party  is  a  charitable  organization. 

2.  CoNTBACTs — evidence  not  showing  a  meeting  of  minds.  An 
agent  of  a  charitable  organization  negotiated  with  the  president 
of  an  operatic  society  as  to  the  giving  of  an  entertainment,  and  the 
president  desiring  a  confirmation  informed  the  president  of  the 
organization  that  he  expected  a  certain  sum  whether  it  was  realized 
by  the  entertainment  or  not.  In  reply  he  was  informed  that  there 
was  no  such  understanding  but  that  the  society  was  to  be  paid 
a  certain  sum,  which  would  include  payment  to  the  chorus  for  the 
rehearsals,  their  payment  for  the  performances  coming  from  the 
proceeds,  and  that  all  expenses  were  to  be  paid  from  the  proceeds 
and  the  surplus  to  go  to  the  charity.    Held,  there  was  no  meeting 
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of  the  minds  to  constitute  a  contract  to  pay  the  sum  if  it  was 
not  realized. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habby  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1910.  Affirmed.  Opinion  filed  June  4,  1912.  Rehearing 
denied  June  18,  1912. 

Taylob  &  LuNDAHL,  foF  plaintiffs  in  error, 
Abnd  &  Abnd,  for  defendant  in  error. 


Mb.  Pbesiding  Justice  Bau)win  delivered  the  opin- 
ion of  the  court. 

Plaintiffs  in  error  began  an  action  of  the  fourth  class 
in  the  Municipal  Court  of  Chicago  to  recover  about 
$900  for  certain  operatic  performances  rendered  by 
them  for  defendant  in  error  on  December  15  and  17, 
1909.  A  jury  was  waived  and  the  cause  tried  before 
the  court,  and  resulted  in  a  judgment  in  favor  of  de- 
fendant in  error. 

Upon  this  writ  of  error  we  have  for  considera- 
tion but  one  question,  and  that  is.  Did  the  defendant 
in  error  agree  to  pay  the  plaintiffs  in  error  for  the  two 
operatic  performances  any  given  sum  to  be  paid  a6- 
solutely  or,  was  the  service  to  be  paid  for  solely  out 
of  the  proceeds  derived  from  the  performances? 

Plaintiffs  in  error  are  members  of  the  Chicago  En- 
glish Opera  Society,  consisting  of  seventeen  principals, 
and,  in  rendering  the  theatrical  performance,  they  em- 
ployed a  chorus  of  about  fifty-six  members.  Defend- 
ant in  error,  Chicago  Home  for  Convalescent  Women 
and  Children,  a  corporation,  is  a  charitable  organiza- 
tion, providing  homes  for  indigent  women  and  children 
in  a  state  of  convalescence,  and  aiding  them  to  secure 
employment  after  recovery.  It  is  said  to  be  maintained 
entirely  by  charitable  contributions.  Its  president  in 
1908  was  Mrs.  Dr.  Babcock,  who  then  had  a  home  at 
Green  Lake,  Wisconsin,  where  she  gave  a  lawn  party 
for  the  benefit  of  the  ''Home.''    A  Mr.  Cameron  was 
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in  attendance  at  the  lawn  party,  and  suggested  to  Mrs. 
Babcock  the  desirability  of  giving  an  opera  for  the  ben- 
efit of  the  ''Home.''    Some  time  in  October,  1909,  he 
met  Mr.  Bissell^  the  president  of  the  plaintiff  Society, 
with  whom  he  subsequently  conferred  about  the  de- 
tails concerning  the  proposed  entertainments,  Mr.  Cam- 
eron acting  apparently  as  the  friend  of  both  parties, 
though   especially  interested   in   the   affair,   because 
he  believed  it  would  result  in  financial  gain  to  the 
*'Home."    The  arrangements  for  the  performance  to 
be  given  were  nearly  perfected  when  Bissell  required 
a  confirmation  by  Mrs.  Babcock  of  the  proposed  agree- 
ment.    Accordingly,  on  the  3rd  or  4th  of  December, 
1909,  Mr.  Bissell  had  a  telephone  interview  with  Mrs. 
Babcock,  in  which  he  informed  her  concerning  the  ne- 
gotiations, stated  the  terms  upon  which  the  perform- 
ances were  to  be  given,  and  requested  that  she  confirm 
the  agreement  between  him  and  Cameron  by  letter,  as 
he  had  been  promised  that  this  should  be  done.    Bis- 
sell testified  to  having  told  Mrs.  Babcock  over  the  tele- 
phone that  he  had  requested  Mr.  Cameron  to  ask  her 
to  write  a  letter,  stating  that  the  principals  were  to 
be  paid  $900  for  the  services,  and  that  the  chorus  was 
to  be  paid  at  the  rate  of  $3  each  for  each  performance, 
and  gave  as  a  reason  for  requiring  such  a  letter  that 
the  members  of  the  Society  were  asking  him  for  this 
verification  of  their  understanding.    He  testified  fur- 
ther that  she  replied  to  the  effect  that  she  did  not  un- 
derstand the  arrangement  as  he  had  stated  it,  but 
understood  that  the  money  was  not  to  be  paid  except 
in  the  event  of  the  performances  proving  successful, 
that  is,  unless  they  resulted  in  a  profit.    He  then  told 
her  that  it  would  be  impossible  for  the  Society  to  go 
ahead  on  any  such  understanding ;  that  they  had  given 
much  time  to  rehearsing,  and  expected  to  be  paid,  re- 
gardless of  the  outcome,  and  could  not  proceed  on  any 
other  understanding^    Whereupon,  he  says,  she  prom- 
ised that  she  would  write  him  a  satisfactory  letter. 
About  a  week  later,  he  received  a  letter  from  Mrs. 
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Babcock,  dated  December  10th,  which  reads  as  follows : 

'*37  Belle vue  Place.  Mr.  Bissell.  Dear  sir:  In  ac- 
cordance with  our  conversation  over  the  telephone,  in 
which  you  ask  for  my  understanding  of  the  arrange- 
ments through  Mr.  Cameron  with  your  Chicago  En- 
glish Opera  Society,  I  would  say  that  we  understood 
that  the  Society  is  to  be  paid  $900  which  would  include 
the  payment  of  the  chorus  for  the  rehearsals,  their 
payment  for  the  two  performances  coming  from  the 
proceeds.  All  expenses  to  be  paid  from  proceeds,  and 
anything  left  over  to  come  to  Chicago  Convalescent 
Home. 

Very  truly, 
Dec.  10th.  (Signed)  L.  W.  Babcock.'' 

After  receipt  of  this  letter  by  Mr.  Bissell,  no  fur- 
ther negotiations  were  had.  The  entertainments  were 
given  on  the  15th  and  17th  of  December,  1909,  and 
were  a  failure  from  a  financial  standpoint,  resulting 
in  a  loss  of  over  $300,  without  any  payment  to  the 
Opera  Society.  After  the  performances  had  been  given 
various  letters  passed  between  Mr.  Bissell,  Mr.  Cam- 
eron and  Mrs.  Babcock,  and  various  suggestions  were 
made  as  to  other  schemes  or  enterprises  proposed  with 
a  view  of  raising  money  with  which  to  pay  the  loss  sus- 
tained, and,  some  part  at  least,  of  the  amount  claimed 
by  plaintiffs  in  error. 

On  the  trial  plaintiffs  in  error  submitted  six  propo- 
sitions of  law,  upon  which  defendant  in  error  marked 
^^No  objections,''  and  all  of  which  were  marked  ** Held" 
by  the  court.  Plaintiffs  in  error  claim  here  that,  ap- 
plying the  propositions  of  law  to  the  facts,  the  court 
below  erred  in  rendering  judgment  for  the  defendant 
in  error. 

Upon  the  hearing  in  the  court  below,  defendant  in 
error  offered  no  testimony.  We  have  carefully  con- 
sidered that  offered  on  behalf  of  plaintiffs  in  error, 
and  are  of  the  opinion  that  the  court  below  reached 
a  correct  conclusion. 

Plaintiffs  in  error  desired  to  give  these  perform- 
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ances  under  the  auspices  of  the  **Home''  because  they 
thought  it  would  be  a  good  thing  for  them,  and  for  the 
'^Home.^'  They  would  thereby  be  brought  before  the 
public  in  a  way  that  would  give  them  more  prestige 
and  favorable  standing  in  the  community  than  would 
be  possible  if  they  gave  their  entertainments  under 
different  auspices.  Then,  too,  it  was  believed  that  the 
performances  would  afford  a  convenient  way  of  raising 
money  for  the  charity.  The  arrangement  had  its  ad- 
vantages to  both  parties,  and,  in  our  view,  each  party 
took  the  chances  involved  in  the  financial  outcome  of 
the  effort.  It  is  not  unreasonable  to  believe  that  the 
Society  was  willing  to  take  these  chances  for  the  bene- 
fit to  it  in  thus  being  brought  before  the  public  by  the 
prominent  persons  connected  with  the  **Home,'*  with 
whatever  prestige  that  might  bring  it.  The  **Home,'' 
as  a  charitable  organization,  had  no  money  which  it 
would  be  justified  in  using  to  exploit  the  capacities  of 
the  members  of  the  Society.  Its  charitable  work  re- 
quired expenditure  of  money,  and  its  representatives 
doubtless  believed  the  entertainments  would  result 
beneficially  to  both  parties.  It  is  unreasonable  to  be- 
lieve that  the  *  *  Home ' '  would  hazard  the  large  sum  of 
money  involved  in  making  a  contract  for  the  absolute 
payment  of  the  entire  expenses  of  the  entertainments, 
including  the  $900  sued  for.  Indeed,  it  is  doubtful 
whether  it  would  have  any  right  to  do  so,  though  the 
defense  of  idtra  vires  is  not  specifically  raised,  and 
is  suggested  by  us  as  bearing  upon  the  probabilities, 
and  affording  some  guide  for  the  construction  of  Mrs. 
Babcock's  letter. 

Plaintiffs  in  error  concede  that  they  are  not  con- 
cerned in  this  suit  with  any  supposed  obligation  of  the 
**Home"  to  pay  the  members  of  the  chorus  $3  each  for 
each  of  the  two  performances,  but  are  claiming  only 
the  $900,  with  interest;  and  they  contend  that  Mrs. 
Babcock's  letter  of  December  10th,  in  which  she  says 
that  '*we  understood  that  the  society  is  to  be  paid 
nine  hundred  dollars  which  would  include  the  payment 


Chicago — Fibst  Distbict — June,  1912.        273 

Beard  v.  Chicago  Home  for  Convalescent  W.  and  C,  171  111.  App.  268. 

of  the  chorus  for  the  rehearsals,  their  payment  for 
the  two  performances  coming  from  the  proceeds.  All 
expenses  to  be  paid  from  the  proceeds,  and  anything 
left  over  to  come  to  Chicago  Convalescent  Home,'' 
when  construed  in  the  Ught  of  the  fact  that  she  placed 
a  comma  between  the  words  ** rehearsals"  and  *Uheir" 
in  the  phrase  "for  the  rehearsals,  their  payment  for 
the  two  performances  coming  from  the  proceeds,''  in- 
dicates that  Mrs.  Babcock  understood  that  the  '* Home" 
was  to  pay  to  the  Society  $900  absolutely,  this 
amount  to  include  the  payment  of  the  chorus  for  the 
rehearsals,  and  that  the  subsequent  phrase,  *^  their 
payment  for  the  two  performances  coming  from  the 
proceeds,"  meant  only  the  payment  to  the  chorus. 
We  cannot  adopt  this  construction  of  the  letter,  in 
view  of  the  fact  that  the  defendant  in  error  is  a  chari- 
table organization,  supported  entirely  by  charitable 
contributions. 

Mrs.  Babcock 's  letter  of  December  10th,  states  her 
tmderstanding  to  be  **that  the  Society  is  to  be  paid 
nine  hundred  dollars  which  would  include  the  payment 
of  the  chorus  for  the  rehearsals,  their  payment  for 
the  two  performances  coining  from  the  proceeds.  All 
expenses  to  be  paid  from  the  proceeds,  and  anything 
left  over  to  come  to  Chicago  Convalescent  Home.^' 
Mr.  Bissell's  testimony  is  not  inconsistent  with  this 
construction  of  the  letter.  He  testifies  that  in  his 
telephone  interview  with  Mrs.  Babcock,  occurring 
nearly  a  week  before,  she  then  stated  that  she  imder- 
stood  that  the  money  was  not  to  be  paid  except  in  the 
event  of  there  being  a  profit  on  the  performances ;  and 
this  understanding  on  her  part  is  confirmed  by 
her  letter  dated  December  10th.  Bissell  testifies  that, 
to  the  best  of  his  recollection,  he  told  Cameron,  the 
Society  would  ask  $1,000  for  the  two  performances, 
which  would  include  the  pay  of  the  principals  only; 
that  Cameron  thought  $500  would  be  all  the  **Home" 
would  pay;  that,  after  some  figuring,  he  and  Cam- 
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eron  practically  agreed  on  the  sum  of  $900,  which 
should  pay  the  principals,  and  the  chorus  was  to  be 
paid  at  the  rate  of  $3  each  for  each  performance  over 
and  above  $900  for  the  principals,  though  nothing  was 
said  as  to  who  should  pay  the  chorus  for  the  rehear- 
sals. Bissell  said  they  would  expect  the  ''Home''  to 
pay  all  expenses  pertaining  to  the  performances,  such 
as  the  hire  of  the  costumes,  the  rent  of  the  scenery 
and  rent  of  the  theatre,  advertising  expenses,  in  fact, 
all  expenses  except  the  payment  of  the  principals  and 
chorus.  This  suggestion  Mr.  Cameron  was  to  submit 
to  the  board  of  directors  of  the  **Home,"  and,  a  few 
days  later,  Cameron  informed  the  witness  that  the 
board  had  accepted  the  proposition.  But  Mr.  Bissell 
then  told  Cameron  that  he  wished  either  a  letter  from 
the  president,  or  something  of  that  kind,  to  bind  the 
agreement  so  that  he  could  show  it  to  the  members 
of  the  Society,  which  Mr.  Cameron  told  him  he  would 
secure.  Concerning  the  telephone  interview  with  Mrs. 
Babcock,  which  occurred  on  the  3rd  or  4th  of  Decem- 
ber, Bissell  testifies  that,  after  he  had  explained  to  her 
**my  understanding  of  the  arrangement,"  she  ex- 
pressed surprise  at  it. 

To  constitute  a  valid .  contract  it  is  essential  that 
the  minds  of  the  contracting  parties  must  have  met, 
and  we  think  the  testimony  in  this  case  fails  to  estab- 
lish such  meeting  of  minds  as  to  constitute  the  sup- 
posed contract  sued  on. 

We  think  the  court  below  properly  applied  the  prop- 
ositions of  law  to  the  evidence,  and  its  judgment  will, 
therefore,  be  affirmed. 

Judgment  affirmed. 
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George  A.  Hook^  Appellee,  t.  William  A.  Wallick, 

Appellant. 

Oen.  No.  16,970. 

Appeal  and  ebbob — when  decree  dissolving  partnership  will  "be 
sustained.  Where  the  controversy  between  partners  in  a  suit  to 
dissolve  a  partnership  and  for  an  accounting  is  one  of  fact,  and 
the  decree  Is  sustained  by  the  evidence.  It  will  be  upheld. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthub 
H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4, 
1912. 

Dabbow,  Masters  &  Bailey,  for  appellant. 

Lloyd  G.  Kirkland  and  John  S.  Huey,  for  appel- 
lee. 

Mr.  PBEsmiNQ  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Superior 
Court  of  Cook  county,  dissolving  a  partnership  be- 
tween appellant  and  appellee,  and  ordering  an  account- 
ing therein. 

Appellee,  George  A.  Hook,  filed  his  bill,  alleging 
that  on  the  24th  of  January,  1907,  he  and  William 
A.  Wallick,  appellant,  entered  into  a  partnership,  un- 
der the  name  of  George  A.  Hook  &  Company,  for  the 
purpose  of  conducting  a  hotel  brokerage  business,  to 
commence  at  that  time  and  continue  until  dissolved  by 
mutual  consent.  Each  of  the  parties  was  to  give  his 
time  and  attention  to  the  business,  and  the  profits  and 
losses  should  be  shared  equally.  For  a  one-half  in- 
terest in  the  business,  Wallick  paid  to  Hook  the  sum 
of  $5,000.  On  May  20,  1909,  Hook,  being  in  bad 
health,  went  to  Boston,  where  he  remained  untU  the 
filing  of  the  bill,  during  which  time  Wallick  continued 
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the  business,  concerning  which  he  made  written  re- 
ports to  Hook  from  time  to  time. 

The  principal  controversy  in  the  case  arose  out  of 
the  claim  by  Wallick  that  the  partnership  was  dis- 
solved when  Hook  left  Chicago  and  went  to  Boston  on 
the  20th  of  May,  1909,  and  that  the  decree  of  the 
court,  which  sustained  the  finding  of  the  master,  to  the 
effect  that  the  partnership  continued  down  to  the  date 
of  filing  the  bill,  was  erroneous.  The  controversy 
is  essentially  one  of  fact,  and,  after  a  careful  exam- 
ination of  the  evidence  in  the  case,  including  the  vari- 
ous exhibits  filed,  we  have  reached  the  conclusion  that 
the  decree  of  the  court  was  fully  sustained  by  the  evi- 
dence, and  that  upon  this  record  no  error  is  shown. 
The  decree  will,  therefore,  be  affirmed. 

Affirmed. 


W.  F.  Brennan  &  Aileen  J.  Christopher,  copartners, 
etc.,  Appellants,  t.  The  Purington  Paying  Brick 
Company,  Appellee. 

Oen.  No.  16,944. 

1.  Pabtnerbhip — principal  and  agent  may  cancel  contract  toith- 
out  regard  to  agent's  partner.  Where  a  paving  company  gives  an 
agent  exclusive  sales  rights,  the  parties  may  terminate  the  contract 
even  though  the  principal  has  knowledge  that  the  agent  had  formed 
a  partnership  for  the  purpose  of  making  sales. 

2.  Principal  and  agent — commiasiona  denied  where  contract  is 
against  public  policy.  Where  a  paving  brick  company  gives  an  ex- 
clusive agency,  for  the  sale  of  its  brick  to  a  city,  to  a  person  who 
forms  a  partnership  with  the  wife  of  the  official  city  brick  tester, 
it  appearing  that  the  official  was  the  real  partner  and  not  his  wife, 
the  agency  contract  is  against  public  policy,  and  commissions  on 
sales  cannot  be  recovered. 

3.  Pbincipal  and  agent — when  pleadings  need  not  disclose  con- 
tract ioas  against  public  policy.  Where  a  paving  brick  company 
gives  an  exclusive  agency,  for  the  sale  of  its  brick  to  a  city,  to 
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a  person  who  forms  a  partnership  with  the  wife  of  the  official  city 
brick  tester,  it  being  claimed  that  such  official  was  the  real  part- 
ner, in  an  action  for  commissions  on  sales  it  is  not  necessary  that 
the  pleadings  disclose  that  the  transaction  was  against  public  policy. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin 
K.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    AfElrmed.    Opinion  filed  June  4,  1912. 

John  a.  Brown,  for  appellant. 
MiLOHBisT  &  MiLCHRisT,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  brought  and  prosecuted  in  the  name 
of  W.  F.  Brennan  and  Aileen  J.  Christopher,  copart- 
ners, under  the  name  and  style  of  W.  F.  Brennan,  in 
the  Municipal  Court  of  Chicago,  by  Aileen  J.  Chris- 
topher, who  claimed  to  be  copartner  with  Brennan, 
against  the  Purington  Paving  Brick  Company,  a  cor- 
poration, to  recover  $40,000,  alleged  to  be  due  from  it 
upon  a  written  contract,  dated  March  1,  1904,  between 
said  company  and  W.  F.  Brennan. 

The  declaration  consisted  of  one  special  count,  al- 
leging an  indebtedness  of  $33,750  due  plaintiffs  upon 
a  written  contract  between  the  Brick  Company  and  ap- 
pellants, to  which  was  added  the  common  counts. 
Plaintiffs  also  filed,  as  a  copy  of  the  instrument  sued 
on,  a  copy  of  a  written  contract,  dated  March  1,  1904, 
between  the  Purington  Paving  Brick  Company  and 
W.  F.  Brennan,  under  which  Brennan  was  made  the 
exclusive  sales  agent  of  the  company  for  the  sale  of 
its  No.  1  paving  blocks,  to  be  used  for  paving  pur- 
poses in  public  works,  in  the  city  of  Chicago,  for  a 
period  of  five  years.  Said  contract  further  provided 
that  it  might  be  rescinded  if  certain  of  its  conditions 
were  not  complied  with. 

The  defendant  pleaded  the  general  issue  and  a  veri- 
fied special  plea,  denying  that  the  contract  was  made 
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with  the  plaintiflfs  jointly,  and  alleging  that  it  was 
made  with  Brennan  alone.  The  record  also  discloses 
a  written  partnership  agreement,  also  dated  March  1, 
1904,  between  Aileen  J.  Christopher  and  Brennan,  of 
which  she  claimed  that  the  Brick  Company  had  notice, 
and  her  claim  was  founded  upon  these  two  contracts. 

The  Brick  Company  denied  liability  upon  two 
grounds :  1st,  that  the  contract  between  it  and  Bren- 
nan had  been  terminated  late  in  the  year  1905,  by  the 
voluntary  action  of  Brennan  himself;  and  2nd,  that, 
in  any  event,  the  contentions  upon  which  Mrs.  Chris- 
topher sought  a  recovery  were  clearly  opposed  to  pub- 
lic policy. 

The  case  was  tried  before  a  jury,  and  resulted  in 
a  verdict  for  the  defendant,  upon  which  the  court  en- 
tered judgment.  This  judgment  we  are  here  asked  to 
reverse  upon  the  ground  that  the  verdict  is  against 
the  law  and  the  evidence,  and  that  the  court  below 
erred  in  ruling  upon  the  evidence  and  in  instructing 
the  jury. 

It  appears  that  on  March  1,  1904,  the  Purington 
Paving  Brick  Company,  of  Galesburg,  Illinois,  entered 
into  a  written  contract  with  W.  F.  Brennan,  of  the 
city  of  Chicago,  in  which  the  company  gave  to  Bren- 
nan **the  sole  and  exclusive  agency  for  the  sale  of  its 
No.  1  paving  blocks  to  be  used  for  paving  purposes 
in  public  works,  in  the  city  of  Chicago,'*  for  a  period 
of  five  years  from  date,  and  provided  that  the  com- 
pany should  deliver  its  paving  blocks  f.  o.  b.  Chicago, 
at  an  agreed  price  of  $18  per  1,000,  to  fill  such  orders 
as  Brennan  might  obtain,  upon  which  his  compensa- 
tion or  commission  was  to  be  not  less  than  $2.50  per 
1,000.  It  was  further  provided  that  during  the  term 
of  the  contract  Brennan  should,  at  his  own  expense, 
maintain  an  office  in  the  city  of  Chicago,  with  neces- 
sary help  and  employees.  In  the  contract  Brennan 
guaranteed  to  sell  not  less  than  3,000,000  paving 
blocks  during  the  first  eighteen  months  of  the  con- 
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tract,  and  a  like  amount  during  each  year  thereafter, 
and  agreed  that  a  failure  on  his  part  to  carry  out  this 
provision,  should  authorize  the  cancellation  of  the  con- 
tract by  the  company. 

Mrs.  Aileen  Christopher  testified  in  her  own  behalf, 
that,  on  the  first  day  of  March,  1904,  she  and  W.  F. 
Brennan  entered  into  a  partnership  for  the  sale  of 
paving  brick  in  the  city  of  Chicago,  by  a  contract 
which  she  produced,  and  which  provided  that  they 
should  do  business  together  under  the  name  of  W.  F. 
Brennan,  in  the  business  of  acting  as  agents  for  such 
firm,  or  firms,  as  they  can  get  to  represent,  handling 
and  selling  brick  for  a  consideration  to  be  agreed 
upon,  to  be  paid  by  said  firm,  or  firms.  The  contract 
provided  that  Brennan  should  give  his  entire  atten- 
tion to  the  business,  and  **that  the  said  Aileen  J. 
Christopher  will  not  give  her  personal  attention  to 
the  said  business,  not  any  time  to  it,  except  sufficient 
to  consult  from  time  to  time  and  to  make  settlements 
between  the  parties  hereto.'^ 

It  further  appears  that  Brennan  was  formerly  a 
deputy  commissioner  of  public  works  in  Chicago,  which* 
position  he  resigned  on  the  28th  day  of  February, 
1904,  and  that  he  signed  this  partnership  agreement 
on  the  day  following.  It  further  appears  that  during 
the  term  of  this  contract,  and  for  several  years  there- 
tofore, Daniel  J.  Christopher,  husband  of  Aileen  J. 
Christopher,  was  the  official  brick  tester  of  the  City 
of  Chicago. 

It  was  further  shown  that  the  Brick  Company  de- 
livered at  Chicago,  within  the  period  covered  by  its 
contract  with  Brennan,  including  those  sold  with  or 
without  the  efforts  of  appellants,  11,035,400  paving 
brick,  to  be  used  in  the  City  of  Chicago,  upon  which 
appellant  claims  a  commission  of  $2.50  per  1,000, 
making  a  total  amount  of  $27,587.50.  During  the  pe- 
riod, the  Brick  Company  paid  Brennan,  on  account  of 
its  contract  with  him,  $7,174.75,   of  which  amount 
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$1,000  was  paid  over  to  Daniel  J.  Christopher.  In 
the  fall  of  1905,  when  it  is  claimed  that  the  contract 
was  canceled  by  mutual  agreement,  Brennan  gave  up 
his  office  and  had  no  further  business  with  the  Brick 
Company.  At  that  time,  he  ordered  the  Company  to 
pay  to  Daniel  J.  Christopher  the  sum  of  $4,223,  being 
the  balance  due  Brennan  under  said  contract,  said 
payment  to  be  in  full  settlement  of  all  matters  be- 
tween Brennan  and  the  Brick  Company,  and  this 
amount  was  paid  before  the  close  of  that  year. 

Notwithstanding  the  direct  and  unequivocal  testi- 
mony of  Brennan,  that  he  abandoned  the  contract  in 
question  and  retired  from  the  brick  business  in  the 
fall  of  1905,  in  which  he  is  confirmed  by  the  testimony 
of  Purington,  the  president  of  the  Brick  Company, 
Mrs.  Christopher  claims  the  right  to  prosecute  this 
suit  and  to  hold  the  defendant  company  liable  for  the 
total  number  of  bricks  sold  during  the  entire  period 
covered  by  its  contract  with  Brennan,  upon  the  ground 
that  she  had  a  partnership  contract  with  Brennan, 
which  covered  the  same  period,  of  which  contract  be- 
tween herself  and  Brennan,  she  insists  the  Brick  Com- 
pany had  notice  of,  and  subsequent  to,  the  time  of 
its  execution. 

We  entertain  no  doubt  that  Brennan  and  the  Brick 
Company  had. the  right  to  terminate  the  contract  be- 
tween themselves  without  regard  to  whether  or  not 
the  Brick  Company  knew  of  the  contract  between 
Brennan  and  Mrs.  Christopher,  or  whether  or  not  she 
assented  to  such  cancellation;  and,  that  upon  this 
point  alone  the  defense  was  fully  established. 

If,  however,  there  were  the  slightest  doubt  upon  this 
point  the  whole  transaction  appears  to  us  so  tainted 
with  fraud  that  the  case  must  have  gone  against 
appellant  upon  grounds  of  public  policy.  We  think 
the  record  clearly  justifies  the  conclusion  that  the 
contract  insisted  upon  by  Mrs.  Christopher,  between 
herself  and  Brennan,  was  a  mere  subterfuge, — an  inef- 
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fectual  attempt  to  conceal  the  fact  that  Brennan  *8  real 
partner  in  the  partnership  was  not  Mrs.  Aileen  J. 
Christopher  but  was  her  husband,  Daniel  J.  Christo- 
pher, who,  for  years  prior  to  the  date  of  the  contract 
with  Brennan,  and  during  the  entire  time  it  was 
in  force,  was  the  oflScial  brick  tester  of  the  City  of 
Chicago,  and,  as  such,  owed  a  duty  to  it,  which,  as  a 
matter  of  law,  precluded  his  acquiring  any  rights  un- 
der such  a  contract  as  the  one  in  question.  The  evi- 
dence of  Mrs.  Christopher  discloses  the  situation;  she 
testifies  under  oath,  *'I  am  the  wife  of  Daniel  Chris- 
topher, who  was  city  brick  tester  for  the  City  of  Chi- 
cago during  the  time  of  this  suit.  I  live  with  him  as 
my  husband  now,  and  have  at  all  these  times.  He  is 
now  a  contractor  in  Wisconsin.  He  knew  I  had  these 
contracts.  •  •  •  The  consideration  given  in  return 
for  these  contracts  was  none  at  all  so  far  as  money  was 
concerned.  They  gave  me  the  contracts  because  I  had 
pull  enough  to  land  them.  I  was  not  supposed  to  de- 
vote any  of  my  time  to  attending  to  the  business  of  the 
oflBce,  because  my  contract  especially  stated  that  I  need 
not  do  so.  •  •  •  I  was  never  in  any  business  be- 
fore. I  was  not  supposed  to  know  anything  about  the 
brick  business. ' '  This  testimony,  coupled  with  the  un- 
disputed evidence  of  the  payment  by  the  Brick  Com- 
pany to  Daniel  J.  Christopher  of  thousands  of  dollars 
out  of  the  proceeds  of  the  contract  between  the  Brick 
Company  and  Brennan,  establishes  clearly  the  dan- 
gerous and  fraudulent  character  of  the  transaction. 
Brennan  testified:  ''I  paid  Mr.  Christopher  $1,000  in 
1904,  for  which  I  have  no  receipt.  Mrs.  Christopher 
did  not  order  me  to  pay  it  to  him ;  I  had  no  order.  I 
paid  him  in  cash.  Daniel  J.  Christopher  was  the  si- 
lent partner.  The  contract  was  made  in  the  name  of 
Aileen  J.  Christopher,  but  I  can  give  no  reason  why 
Mr.  Christopher's  name  did  not  appear.'* 

The  courts  will  refuse  any  aid  in  carrying  out  such 
agreements.    Nor  was  it  necessary  that  the  pleadings 
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should  have  disclosed  the  defense  that  the  transac- 
tion was  against  public  policy.  In  Crichfield  v.  Ber- 
mudez  Asphalt  Paving  Co.,  174  HI.  466,  our  Supreme 
Court  said: 

*' Where  a  contract  is  in  terms  contra  honas  mores, 
it  is  not  necessary  for  the  defendant  to  plead  the  ob- 
jections. A  court  will  not  proceed  to  judgment  upon 
it,  even  where  both  parties  assent  thereto.  In  such 
cases  there  can  be  no  waiver.  The  defense  is  allowed 
not  for  the  sake  of  the  parties  but  for  the  sake  of  the 
law  itself.  The  principle  is  indispensable  with  the 
purity  of  its  administration.  It  will  not  enforce  what 
it  had  forbidden  and  denounced.  The  maxim  ex  dolo 
rnalo  non  oritur  actio  is  limited  by  no  such  qualifica- 
tions. When  the  illegality  appears,  whether  the  evi- 
dence comes  from  one  side  or  the  other,  a  disclosure  is 
fatal  to  the  case.  No  consent  of  the  defendant  can 
neutralize  its  effect.  A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be  tainted  by  the 
vice  of  the  original  contract  and  void  for  the  same 
reasons.  Wherever  the  contamination  reaches  it  de- 
stroys. •  •  •  Where  an  action  is  founded  on  an  il- 
legal contract  the  law  will  leave  the  parties  where  it 
found  them  and  grant  no  relief  to  either  of  them.'* 

A  question  similar  to  that  under  consideration  here 
was  presented  in  the  matter  of  the  Estate  of  Andrew 
E.  Smythe  et  al.  v.  Evans,  209  111.  376.  In  that  case, 
a  contract  for  the  erection  of  a  gas  plant  was  made 
between  the  Universal  Gas  Company  and  one  Andrew 
E.  Smythe,  to  be  constructed  by  Smythe  under  the  su- 
pervision of  one  C.  H.  Evans,  engineer,  the  workman- 
ship and  material  to  be  first-class,  and  the  work  to  be 
done  to  the  satisfaction  of  said  engineer.  The  evi- 
dence disclosed  the  fact  that  Evans,  whose  duty  it 
was,  as  engineer  for  the  Gas  Company,  to  pass  upon 
the  sufficiency  of  the  work  done  by  Smythe,  was  also 
in  the  employ  of  Smythe,  the  contractor,  and  by  con- 
tract with  him  entitled  to  receive  from  him  one-half  of 
the  profit  he  should  realize  from  the  contract,  thus 
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placing  him  in  a  position  where  loyalty  to  the  inter- 
ests of  his  employer,  the  Gas  Company,  would  bring 
him  in  conflict  with  his  own  interests  as  an  employe 
of  and  partner  with  Smythe,  because,  in  the  latter  ca- 
pacity, his  interests  would  be  advanced  in  accepting, 
as  a  compliance  with  the  contract,  workmanship  and 
material  of  a  cheaper  grad^  than  first-class.  In  de- 
ciding the  matter,  the  court  quoted  from  a  previous 
opinion  and  said: 

**The  inquiry  is  not  whether  the  contract  the  trus- 
tee has  made  is  the  best  that  could  have  been  made  for 
the  cestui  que  trust,  or  whether  it  is  fraudulent  in 
fact.  So  strictly  is  this  principle  adhered  to  that  no 
question  is  allowed  to  be  raised  as  to  fairness  of  the 
contract.  The  principle  has  a  broader  scope.  The  law 
has  absolutely  inhibited  the  agent  or  trustee  from 
placing  himself  in  a  position  where  his  own  private 
interests  would  naturally  tend  to  make  him  neglectful 
of  his  obligations  to  his  principal,  or  where  his  posi- 
tion would  afford  him  an  opportunity  to  speculate  in 
the  trust  property.*' 

In  the  same  case,  the  court  further  announced  the 
doctrine  that,  **  where  a  party  comes  into  court  seek- 
ing to  enforce  a  contract  which  is  against  public  pol- 
icy or  is  prohibited  by  public  law,  the  court  will  refuse 
to  aid  either  party  and  will  leave  them  where  they 
have  placed  themselves,  and  in  refusing  to  enforce 
such  contracts  the  court  does  not  act  for  the  benefit,  or 
for  the  preservation  of  the  alleged  rights  of  either 
party,  but  in  the  maintenance  of  its  own  dignity,  the 
public  good,  and  the  laws  of  the  state'*  (citing  Wright 
V.  Cudahy,  168  111.  86,  and  numerous  other  cases). 
**Nor  will  the  fact,  if  it  be  a  fact,  that  both  parties 
knew  of  the  double  employment  enable  Evans  to  re- 
cover. *  * 

Upon  the  facts  disclosed  in  this  record  appellant 
was  not  entitled  to  recover,  and  the  judgment  of  the 
court  below  will,  therefore,  be  aflBrmed. 

Judgment  affirmed. 
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Louis  Horn^  Appellee,  y.  Harry  W.  Young  et  aL, 

Appellants. 

Oen.  No.  17,046. 

1.  Appeal  and  ebbob — effect  of  absence  of  hill  of  exceptions.  In 
an  action  of  assumpsit  the  absence  of  a  bill  of  exceptions  may  pre- 
clude the  consideration  of  various  assignments  of  error  other  than 
error  in  overruling  a  motion  in  arrest  of  Judgment. 

2.  Fbaud — when  motion  in  arrest  of  judgment  uHll  not  lie.  Where 
a  declaration  in  assumpsit  avers  that  the  defendant  sold  the  plain- 
tift  an  interest  in  his  ticket  brokerage  business  for  a  certain  sum 
upon  representations  that  the  business  was  paying  a  certain  in- 
come when  it  was  paying  an  Income  greatly  less,  and  that  the  de- 
fendant knew  he  was  enjoined  from  continuing  the  business  of  sell- 
ing certain  tickets  and  withheld  the  fact,  a  motion  in  arrest  of 
judgment  is  properly  overruled. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Arthub 
H.  Fbost,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  June  4,  1912. 

A.  B.  Chilcoat,  for  appellants. 
M.  G.  Slooum,  for  appellee. 

Mb.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  in  the 
Circuit  Court  of  Cook  county  on  July  11, 1910,  for  $300 
and  costs,  in  favor  of  plaintiff  and  against  defendants. 
The  record  does  not  contain  any  bill  of  exceptions. 
Only  one  of  the  various  errors  assigned  is  before  us 
upon  the  record  in  this  case,  namely,  the  alleged  error 
of  the  court  below  in  overruling  the  appellants '  motion 
in  arrest  of  judgment;  none  of  the  other  assignments 
of  error  can  be  considered  in  the  absence  of  a  bill  of 
exceptions.  The  action  was  one  in  assumpsit,  and 
based  upon  the  alleged  fraud  of  appellants  in  selling 
to  appellee  a  one-half  interest  in  their  business  as 
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ticket  brokers  for  $300,  upon  representations  that  the 
business  was  paying  an  income  of  from  $15  to  $50  per 
day,  when,  in  truth,  the  business  was  paying  an  income 
of  only  about  $1  per  day. 

The  declaration  further  charged  that  at  the  time  of 
the  sale  to  appellee,  appellants  knew  that  they  were 
restrained  and  enjoined  from  continuing  the  business 
of  selling  certain  railway  tickets,  and  withheld  such 
fact  from  appellee.  To  the  declaration  defendants 
pleaded  the  general  issue,  and  the  case  was  brought 
to  trial  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment as  hereinbefore  stated. 

We  think  it  clear  that  upon  the  pleadings  there  was 
suflScient  to  sustain  the  judgment.  Therefore,  the  court 
below  did  not  err  in  overruling  appellants'  motion  in 
arrest  of  judgment.    The  judgment  will  be  aflSrmed. 

Judgment  affirmed. 


Thomas  S.  Crowe,  Administrator,  Appellee,  y.  North- 
western Malt  &  Grain  Company,  Appellant. 

Gen.  No.  16,967. 

1.  Masteb  and  servant — averment  of  due  care.  In  an  action  by 
an  employe  for  injuries  sustained  through  negligence  of  the  em- 
ployer, it  is  necessary  to  aver  in  the  declaration  that  the  employe 
at  the  time  of  the  accident  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety. 

2.  Master  and  servant — proof  of  due  care  hy  habits.  Where 
there  are  no  eyewitnesses  to  an  accident  to  a  servant  resulting  in 
death,  due  care  and  caution  may  be  proved  by  evidence  that  the 
habits  of  the  deceased,  as  to  carefulness  and  caution,  were  those 
of  a  careful  man. 

3.  Master  and  servant — when  evidence  of  due  care  is  not  suf- 
ficient. In  the  absence  of  eyewitnesses  in  attempting  to  prove  that 
a  servant  killed  In  an  accident  was  a  careful  man,  a  witness  testi- 
fied that  as  tar  as  he  observed  the  deceased  appeared  to  be  careful, 
but  it  did  not  appear  that  the  witness  had  had  opportunities  of 
acquiring  knowledge.    Two  witnesses  gave  positive  testimony  that 
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the  habits  of  the  deceased  were  careless.  Held,  there  was  no  Jus- 
tification for  a  finding  the  deceased  was  habitually  prudent,  cautious 
and  temperate. 

4.  Masteb  and  8EBVAKT — cHoosing  a  dangerous  instead  of  a  safe 
route,  A  malting  company  habitually  moved  empty  grain  cars  by 
bumping  loaded  cars  against  them.  A  servant  permissively  going 
on  errands  for  fellow-servants  was  familiar  with  the  situation  and 
was  ordered  not  to  use  the  route  he  did.  In  using  this  route  he  was 
crushed  between  an  empty  car,  that  he  must  have  known  was  empty, 
and  a  loaded  car.  There  was  no  eyewitness,  no  evidence  that  he 
was  known  to  be  in  danger  and  evidence  as  to  his  habits  of  care 
was  conflicting.  Held,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law. 

5.  Master  and  servant — absence  of  negligence  6y  master  where 
servant  voluntarily  chose  a  dangerous  route,  A  malting  company 
habitually  moved  empty  grain  cars  by  bumping  loaded  cars  against 
them.  A  servant  permissively  going  on  errands  for  fellow-servants 
was  familiar  with  the  situation  and  was  ordered  not  to  use  the 
route  he  did.  In  using  this  route  he  was  crushed  between  an 
empty  car,  that  he  must  have  known  was  empty,  and  a  loaded  car. 
There  was  no  eyewitness,  no  evidence  that  he  was  known  to  be  in 
danger,  and  evidence  as  to  his  habits  of  care  was  conflicting.  Held, 
the  master,  as  a  matter  of  law,  was  not  negligent. 

6.  Master  and  servant — contributory  negligence  as  the  proxi- 
mate cause  as  a  defense.  Where  a  servant  permissively  going  on 
errands  for  fellow-servants  is  crushed  between  railroad  cars  used 
by  his  master,  the  servant  acting  at  the  time  In  disregard  of  an 
order  not  to  use  such  dangerous  route,  that  the  order  was  habitually 
disregarded  will  not  preclude  his  contributory  negligence  from  be- 
ing the  proximate  cause  of  his  death,  and  such  negligence  may  be 
availed  of  as  a  defense. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Sterling  Pomerot,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1910.  Reversed  with  a  finding  of 
facts.    Opinion  filed  June  4,  1912. 

H.  B.  Bale  and  Eobebt  J.  Folonib,  for  appellant. 
Edmuio)  S.  Cummings,  for  appellee. 

Mr.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  in  the  Circuit  Court  of 
Cook  county  to  recover  for  the  death  of  plaintiff  *8  in- 
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testate,  as  a  result  of  injuries  received  through  the 
alleged  negligence  of  appellant,  on  its  premises  Feb- 
ruary 2,  1909.  A  jury  trial  resulted  in  a  verdict,  and 
judgment  against  appellant  for  $1,768. 

The  plant  of  the  appellant  consisted  of  a  malt  house 
on  the  east  side  of  which  there  were  two  switch  tracks 
extending  north  and  south  just  outside  of  the  building. 
There  was  a  door  on  the  east  side  of  the  malt  house 
and  a  person  walking  in  an  easterly  direction  on  leav- 
ing this  east  door  would  first  come  to  the  unloading 
track  or  barley  track,  as  it  was  called,  on  which  there 
was  a  track  scale.  The  south  end  of  the  track  scale 
was  about  eighty  feet  to  the  north  from  this  east 
door.  Next  beyond  this  barley  track  was  'another 
track  variously  designated.  Just  east  of  this  last 
track,  and  nearly  opposite  the  north  end  of  the  prem- 
ises, was  a  scale  shanty  where  the  weighman  had  his 
station,  and  was  accustomed  to  weigh  loaded  cars 
which  came  upon  the  scale.  After  the  car  was  un- 
loaded, the  boards  which  held  the  grain  in  the  car 
continued  to  be  left  on  the  scale  until  the  weighman 
had  finished  weighing  the  empty  car  with  the  boards, 
when  they  were  then  removed  from  the  scale  and  a 
new  car  loaded  with  grain  pulled  up  on  the  scale  to 
be  weighed  and  unloaded.  To  move  the  empty  car  off 
the  scale  the  loaded  car  was  bumped  against  it.  The 
power  to  move  the  loaded  car  (which  came  from  the 
north)  was  furnished  by  a  rope  with  a  hook  upon  the 
end  fastened  to  the  trucks  of  the  loaded  car,  the  other 
end  of  the  rope  being  attached  to  a  spool  on  a  car-pull- 
ing machine  operated  by  a  stationary  engine  contained 
just  inside  the  walls  of  the  malt  house.  At  the  time 
of  the  accident  five  cars  had  already  been  emptied  and 
pushed  south  on  the  track  scale,  the  nearest  end  of  the 
last  one  of  which  was  only  about  a  foot  or  so  away 
from  the  south  end  of  the  car  standing  upon  the  scale. 
Immediately  east  of  these  two  tracks  was  the  Chicago 
&  Northwestern  Eailway  Company's  right-of-way, 
which,  at  this  point,  is  elevated.    It  appears  that  when 
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the  men,  who  lived  east  of  the  North  Western  Eailway 
tracks,  came  to  work  in  the  morning,  and  when  they 
left  for  home  in  the  evening,  and  also  when  they  went 
to  and  from  lunch  at  the  noon  hour,  they  placed  a 
stepladder  against  the  wall  retaining  the  embankment 
and  crossed  the  right-of-way.  As  the  car-pulling  was 
done  only  during  working  hours,  the  car-puller  was 
not,  as  a  rule,  in  operation  when  the  employes  were 
thus  crossing  the  tracks. 

The  deceased  had  been  employed  in  the  malt  house 
for  seven  or  eight  years,  and  his  eyesight  and  hearing 
were  said  to  be  good.  For  a  considerable  time  before 
the  accident,  deceased  had  been  accustomed  to  go  each 
day,  at  about  the  hour  of  ten  o'clock  in  the  forenoon, 
to  procure  pails  of  beer  for  his  fellow-employes  in  the 
plant,  he  having  been  designated  for  that  service  by 
his  foreman  because  his  absence  upon  that  errand  in- 
terfered less  with  the  work  than  to  have  the  beer  pro- 
cured otherwise.  The  saloon,  from  which  the  beer 
was  procured,  is  located  in  a  northwesterly  direction 
from  appellant's  plant.  In  going  for  beer  on  the  day 
in  question,  the  deceased  went  through  the  east  door 
of  the  malt  house,  crossed  the  two  switch  tracks,  then 
walked  north  beyond  the  scale  and  turned  west  where 
he  again  crossed  the  tracks  on  his  way  to  the  saloon. 
In  coming  back,  he  followed  the  same  general  course, 
and,  going  eastward,  crossed  the  tracks  just  north  of 
the  scale,  then  went  south,  and  after  passing  the  scale, 
he  was  not  again  seen  until  after  the  accident — which 
must  have  occurred  about  half  a  minute  later.  He  had 
a  string  of  beer  cans  attached  to  a  stick  in  each  hand ; 
these  were  found  immediately  after  the  accident  on 
the  barley  track,  just  south  of  the  scale,  and  he  was 
seen  leaning  against  the  malt  house  nearby,  having 
been  apparently  crushed  between  the  car,  which  stood 
upon  the  scale,  and  which  had  just  been  emptied,  and 
another  empty  car  situated  only  about  a  foot  or  so 
south  of  it,  as  he  attempted  to  pass  between  them  with 
his  cans  of  beer. 
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In  appellant's  plant,  beside  the  **east"  door  through 
which  deceased  passed,  there  was  also  a  door  on  the 
west  side  of  the  plant,  toward  the  southerly  end  of 
the  malt  house,  which  was  open  at  all  times,  during 
working  hours,  and  it  appears  from  the  evidence  that 
the  deceased  sometimes  used  this  **west''  door.  The 
distance  which  deceased  had  to  travel  to  reach  the  sa- 
loon, if  he  went  out  at  the  '*west"  door,  was  prac- 
tically 1,500  feet;  while,  if  he  went  out  at  the  *'easf 
door,  the  distance  to  the  saloon  was  about  fifty  feet 
less.  However,  if  he  went  by  way  of  the  ''west'* 
door,  the  way  was  entirely  unobstructed  by  building 
or  car  tracks,  while- by  going  out  the  ''east''  door, 
he  was  compelled  to  cross  the  two  tracks  lying  next 
the  building  in  going  east,  then  crossing  them  again 
as  he  went  west  to  the  saloon,  and,  in  returning,  he 
was  compelled  to  recross  the  same  tracks  twice  to 
get  back  into  the  building. 

It  further  appears  in  evidence  that  about  a  week 
before  the  accident  occurred,  the  foreman  for  appel- 
lant told  deceased  not  to  use  the  "east"  door  in  get- 
ting beer ;  that  there  was  danger  in  using  it  and  cross- 
ing the  tracks,  and  he  peremptorily  ordered  deceased 
to  use  the  "west"  door,  which  he  promised  to  do. 
After  this  instruction  was  given,  the  foreman  had  no 
knowledge  as  to  whether  or  not  he  was  obeyed.  But 
the  evidence  fairly  shows  that  during  the  several 
years  prior  to  the  accident,  the  route  by  way  of  the 
"east"  door  was  much  more  frequently  used. 

The  negligence  alleged  was  that  appellant  carelessly 
moved  and  operated  the  car  in  question,  and  caused  it 
to  strike  the  deceased  without  giving  any  notice  or 
warning  of  its  intention  to  do  so,  and  without  any 
control  over  the  brakes  or  speed  of  the  car. 

More  than  a  year  after  the  declaration  was  filed,  by 
leave  of  court,  an  additional  count  was  filed  setting  up 
much  more  of  detail  concerning  plaintiff's  alleged 
cause  of  action.  Appellant  filed  a  plea  of  the  stat- 
ute of  limitations  to  this  additional  count,  to  which 
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plea  the  court  sustained  a  demurrer,  and  appellant 
elected  to  stand  by  its  plea. 

We  are  asked  to  reverse  the  judgment,  upon  the 
contentions  that  none  of  the  original  counts  of  the 
declaration  state  a  cause  of  action;  that  the  court  be- 
low erred  in  sustaining  the  demurrer  to  the  plea  of  the 
statute  of  limitations  to  the  additional  count ;  that  the 
court  erred  in  not  directing  a  verdict  for  the  defend- 
ant, and  in  denying  its  motion  for  a  new  trial;  and 
that  the  court  also  erred  in  its  rulings  upon  evi- 
dence, and  in  giving  and  refusing  instructions. 

After  a  careful  examination  of  the  briefs  and  argu- 
ments, together  with  all  the  evidence  shown  in  the 
record,  we  have  reached  the  conclusion  that  the  judg- 
ment of  the  court  below  must  be  reversed. 

It  is  very  doubtful  whether  upon  the  evidence  in 
the  case  negligence  of  the  defendant  is  established. 
The  record  nowhere  shows  that  the  employes  of  ap- 
pellant knew  at  the  time  the  empty  car  was  moved 
from  the  scale  that  McLaughlin  was  in  a  position  of 
danger.  Appellant  would  be  under  no  obligation  to 
give  warning  or  make  signals  when  it  was  about  to 
move  the  car  off  the  scale,  if  there  was  no  one  on  or 
near  the  tracks,  and  it  does  not  anywhere  appear  that 
the  presence  of  McLaughlin  between  the  end  of  the 
recently  emptied  car  upon  the  scale  and  the  car  south, 
was  known  to,  or  even  suspected  by,  any  of  the  em- 
ployes of  the  defendant  company.  The  most  that  can 
be  said  is  that  he  had  been  seen  shortly  before  that, 
and  was  then,  east  of  the  emptied  car  going  south, 
but  whether  he  had,  at  any  point,  stopped,  or  whether 
he  had  reached  a  point  where  he  wished  to  cross  the 
tracks  between  the  cars,  or  whether  he  was  engaged 
in  the  slightly  longer  trip  of  going  far  enough  south 
to  go  around  south  of  the  four  or  five  cars  standing 
upon  the  track,  does  not  appear. 

The  specific  charge  in  the  declaration  was  that 
plaintiff's  intestate  was  carrying  beer  on  the  occasion 


Chicago — Fibst  Distbict — June,  1912.        291 

Crowe  V.  Northwestern  Malt  &  Grain  Co.,  171  111.  App.  285. 

in  question  '*for  certain  servants  of  the  defendant, 
employed  by  it  at  its  plant  aforesaid. "  It  is  not  even 
averred  that  this  was  being  done  for  the  defendant, 
nor  that  while  so  engaged  he  was  furthering  or  pro- 
moting the  defendant's  business;  nor  yet,  that  the  dis- 
charge of  his  duties  to  his  employer  required  him  to 
be  upon  the  track  where  he  was  injured.  In  Gibson  v. 
Sziepienski,  37  HI.  App.  601,  it  appeared  that  the  de- 
ceased was  taking  dinner  to  his  son,  who  was  working 
in  the  factory  of  defendant.  It  is  alleged  that  the  de- 
ceased was  there  with  permission  of  the  defendant, 
and  it  might  have  been  claimed  in  that  case  (as  it 
is  suggested  in  this)  that  thereby  he  was  promoting 
or  furthering  the  business  of  defendant  by  bringing 
lunch  (as  well  as  in  this  case,  by  bringing  the  beer 
to  the  workmen).  But  the  court  said:  ''There  was 
no  duty  of  defendant  to  safeguard  its  plant  for  plain- 
tiff's intestate,  *  *  *  As  to  persons  in  the  build- 
ing, (in  this  case,  on  the  tracks)  by  permission  of  the 
proprietors,  the  law  does  not  impose  upon  them  the 
duty  of  guarding  such  dangerous  objects,  so  that  visi- 
tors shall  receive  no  harm.'* 

We  are  clear,  however,  that  the  record  does  show  the 
deceased  to  have  been  guilty  of  contributory  negligence 
proximately  contributing  to  the  injury,  and  that  he 
assumed  the  risk  of  the  dangers  which  resulted  in 
such  injury. 

It  was  incumbent  upon  appellee  to  establish  his  case 
before  the  jury  by  competent  testimony,  and  a  neces- 
sary averment  of  the  declaration  was  that  the  de- 
ceased was,  at  the  time,  in  the  exercise  of  due  care 
and  caution  for  his  own  safety.  There  was  no  direct 
testimony  upon  this  point.  Plaintiff  sought  to  sustain 
this  averment,  however,  by  proof  that  the  habits  of 
the  deceased,  as  to  carefulness  and  caution,  were 
those  of  a  careful  man.  Such  testimony  is  admissible 
where,  as  in  this  case,  there  were  no  eyewitnesses  to 
the  accident.  The  only  testimony  submitted  to  the 
jury  by  the  appellee  upon  this  question  was  that  of 
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a  single  witness,  whose  testimony  upon  this  point 
only  went  to  the  extent  of  saying,  *'So  far  as  I 
observed,  Henry  McLaughlin  appeared  to  be  careful 
as  much  as  I  know.'*  It  does  not  appear  that  the 
witness  had  noticed  any  instances  of  McLaughlin's 
carefulness,  nor  was  it  shown  what  opportunities  wit- 
ness had  for  observing  him  about  his  work,  nor  that 
witness  ever  observed  the  general  conduct  of  deceased 
with  reference  to  his  own  safety.  Opposed  to  this 
very  meager  testimony  upon  this  point,  was  the  testi-  . 
mony  of  two  witnesses  for  appellant,  one  of  whom 
says  that ' '  McLaughlin 's  habits  before  the  time  of  his 
death,  respecting  his  own  safety,  were  careless. ' '  And 
upon  cross-examination,  he  explained  that  Mc- 
Laughlin had  previously  had  his  hand  hurt  by  getting 
it  in  running  machinery;  the  witness  further  said,  **I 
say  that  he  was  careless  as  to  his  own  safety  around 
machinery."  Another  witness  testifying  on  behalf  of 
the  defendant  upon  this  point,  says:  '*I  observed  Mc- 
Laughlin's habits  in  respect  to  his  own  safety.  His 
habits  in  this  respect  were  careless.  Whenever  I  fixed 
a  machine  he  was  always  around  there,  and  I  had  to 
take  care  of  him  more  than  myself  to  keep  him  away 
from  the  machinery. ' ' 

The  material  question  here  was  as  to  the  habits  of 
the  deceased,  and,  under  the  law,  it  was  necessary 
that  there  be  some  evidence  on  the  part  of  appellee  to 
raise  a  presumption  that  the  deceased  '  *  was  habitually 
prudent,  cautious  and  temperate."  C.  E.  I.  &  P.  Ey. 
Co.  V.  Clark,  108  HI.  117.  We  think  it  is  evident,  from 
the  proofs  in  this  case,  that  there  is  no  justification 
for  finding  that  the  deceased  '  *  was  habitually  prudent, 
cautious  and  temperate. ' ' 

Upon  the  facts  shown  in  this  record,  it  is  indis- 
putable that,  upon  his  trips  to  procure  the  pails  of 
beer,  deceased  was  at  liberty  to  use  the  west  door  of 
the  malt  house,  and  that,  had  he  chosen  that  route,  he 
would  have  been  entirely  free  from  any  risk  involved 
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in  crossing  the  tracks,  whether  between  the  cars  or 
not ;  but  he  chose  to  use  the  east  door,  crossing  these 
two  tracks  twice  on  his  way  to  go  to  the  saloon,  and 
twice  when  returning  therefrom,  carrying  on  sticks  in 
his  hands  sixteen  small  cans  or  pails  of  beer,  and  at- 
tempting to  pass  through  between  cars  so  close  to- 
gether as  to  leave  a  passageway  for  him  between  them 
of  only  a  foot  or  two.  The  physical  conditions  cre- 
ating the  hazard,  which  he  thus  voluntarily  incurred, 
were  perfectly  apparent.  His  eyesight  and  hearing 
were  good.  He  was  thoroughly  familiar  with  the  situ- 
ation. Within  approximately  half  a  minute  to  a  min- 
ute before  he  was  injured,  he  passed  along  the  east 
side  of  the  car  standing  upon  the  scale,  between  which 
and  the  empty  car  just  south  there  was  only  this  space 
of  a  foot  or  two,  and  attempted  to  pass  through  be- 
tween them,  burdened  as  he  was.  To  one  giving  the 
slightest  attention,  it  was  perfectly  apparent  that  the 
car  was  likely  to  be  moved  at  any  moment.  When 
deceased  was  going  eastward  to  cross  the  tracks  north 
of  the  scale  with  his  cans  of  beer,  the  rope  with  the 
hook  for  pulling  up  the  loaded  car  had  already  been 
drawn  out  north  to  be  attached  to  the  loaded  car,  and, 
immediately  after  he  passed,  the  hook  was  actually 
attached  and  the  car  started.  It  was  apparent  from 
even  a  casual  inspection  of  the  surroundings,  including 
the  car  upon  the  scale,  that  it  had  been  emptied  and 
swept,  and  that  the  boards  on  the  scale  were  nearly 
all  picked  up,  showing  that  the  car  was  likely  to  be 
moved  at  any  instant.  Taking  this  east  route,  with 
its  crossing  and  recrossing  of  the  tracks  in  question 
under  the  circumstances  shown  in  this  record,  we  con- 
sider evidence  of  lack  of  due  care.  The  distance  to*the 
saloon,  by  using  the  east  door  and  crossing  the  tracks, 
is  about  1,500  feet,  and,  by  the  west  door,  the  distance 
to  be  traveled  is  about  1,550  feet  over  prairie  land, 
with  a  passageway  wholly  unobstructed  by  car  tracks 
or  buildings.    The  small  saving  of  about  50  feet  in  dis- 
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tance  (being  about  one-thirtieth  of  the  total  distance 
to  be  traveled),  by  choosing  the  east  route  with  the 
danger  and  delay  incident  ta  crossing  the  tracks,  was 
certainly  an  inadequate  reason  for  any  prudent  man. 
Having  thus,  by  his  own  choice,  selected  a  dangerous 
route,  when  he  was  at  liberty  to  follow  a  safe  one,  he 
was  guilty  of  negligence.  Kath  v.  Ey.  Co.,  232  HI. 
126 ;  Elgin,  Joliet  &  Eastern  Ey.  Co.  v.  Docherty,  66 
111.  App.  17.  In  the  former  case  the  court  said  on 
page  134 : 

*' Suffice  it  to  say  that  where  there  are  two  ways  of 
performing  An  act,  one  of  which  is  safe  and  the  other 
negligent,  and  the  servant  without  coercion,  pursues 
the  negligent  one,  there  can  be  no  recovery,  if  in  per- 
forming the  act  he  is  injured.  It  has  often  been  held 
that  a  master  is  not  bound  to  take  more  care  of  the 
servant  than  the  servant  may  reasonably  be  expected 
to  take  of  himself. ' ' 

In  the  latter  case  plaintiff's  intestate  was  a  switch- 
man in  the  employ  of  defendant.  In  attempting  to 
board  a  car  he  stepped  upon  a  swing  brake  beam,  and 
seized  an  upright  brake  staff,  intending  to  draw  him- 
self up;  its  fastenings  were  defective — ^it  gave  away, 
and  he  fell  under  the  train.  There  were  steps  on  the 
side  of  the  car,  which  he  could  have  used.  The  court 
said: 

'^From  the  evidence  in  this  case  there  can  be  no 
question  that  the  deceased  chose  a  dangerous  instead 
of  a  safe  means  of  attempting  to  board  the  car,  and 
that  his  death  was  the  result  of  such  voluntary  choice. 
Under  such  state  of  facts,  the  authorities  are  full  and 
complete  that  there  can  be  no  recovery.  *  * 

5y  a  rule  of  the  company  employes  were  forbidden 
to  stand  on  the  track  while  boarding  engines  or  cars, 
and  the  plaintiff  introduced  evidence  that  it  was  *  *  ctw- 
tomary  for  men  to  hoard  cars  in  this  manner,^ ^  and  **it 
is  claimed  the  custom  was  so  well  established  that 
deceased  had  a  right  to  assume  that  the  rule  had  been 
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abrogated,    because    it   had    not   been   observed    or 
enforced." 

The  court,  in  passing  upon  this  contention,  on  page 
23,  says: 

**  Under  the  view  we  take  of  this  case,  we  do  not 
deem  it  necessary  to  discuss  the  propriety  of  the 
court's  action  in  admitting  this  evidence.  The  de- 
ceased appeared  to  be  a  man  of  ordinary  intelligence, 
and  was  the  master  of  his  own  actions.  Aside  from 
any  rules,  the  highest  duty  he  owed  to  himself,  and 
one  of  the  duties  which  was  due  from  him  to  his 
employers  was  to  avoid  risk  and  danger.  It  was  in- 
cumbent upon  him,  whether  there  was  any  rule  upon 
the  subject  or  not,  to  have  selected  the  safe  method 
of  trying  to  mount  the  car,  and  thereby  avoid  the 
unnecessary  risk  and  hazard  to  which  he  exposed  him- 
self by  the  course  he  pursued. '  * 

The  court  then  held  that  plaintiff's  intestate  had 
been  guilty  of  contributory  negligence. 

In  Illinois  Central  R.  R.  Co.  v.  Curran,  94  HI.  App. 
182,  the  plaintiff  was  a  track  foreman.  He  walked 
along  the  ties  of  the  tracks  when  there  was  an  open 
space  on  each  side  of  it  which  he  could  have  used ;  the 
court  said : 

*'We  think  appellee  was  so  clearly  negligent  in  walk- 
ing where  he  did  that  there  should  be  no  difference  of 
opinion  among  reasonable  and  fair-minded  persons, 
and  in  this  connection  we  think  it  should  be  said  that 
whether  he  looked  or  not  is  not  of  controlling  import- 
ance for  the  reason  that  his  negligence  in  walking  on 
the  tracks  at  all,  under  the  circumstances  shown  pre- 
cludes a  recovery. "  * '  It  follows  that  the  learned  judge 
was  in  eri*or  in  not  instructing  the  jury  to  find  the 
defendant  not  guilty.'' 

Upon  the  trial  of  the  case  at  bar,  McLaughlin 's  fore- 
man, Thomas  Brockwell,  was  a  witness.  He  was  called 
in  the  first  instance  by  appellee,  and  afterwards  on 
behalf  of  appellant,  and  he  testified  that  he  had  in- 
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structed  the  deceased  to  use  the  west  door.  He  says : 
'*  About  a  week  or  ten  days  before  he  was  killed,  I  had 
a  conversation  with  McLaughlin.  I  went  to  see  what 
kept  him  from  coming  with  the  beer.  He  came  late, 
and  I  said,  *What  kept  you  with  the  beerT  He  said, 
*I  was  detained  by  the  cars.'  I  said,  *  Where  were 
you  I'  He  said,  *I  was  over  at  Peterson  ^s.'  I  said, 
*  Why  don  ^t  you  go  in  the  west  door  I '  He  says,  *  The 
other  way  is  shorter.  ^  I  said,  '  Shorter  nothing — there 
is  not  enough  to  make  any  difference.'  I  says,  'You 
go  in  the  west  door  and  there  is  nothing  in  your  way — 
you  have  a  clear  road.*  *  Well,'  he  says,  *I  have  always 
come  that  way,'  and  I  said,  'From  this  on  don't  go 
that  way  any  more,  because,'  I  says,  'You  are  liable 
to  get  hurt.  We  don't  want  you  to  be  detained  all  day 
for  the  beer  and  keep  the  men  from  working,'  and,  I 
says,  '  So,  from  this  on,  you  go  the  other  way, '  and  he 
says,  'All  right,  sir.'  From  that  time  on  I  didn't  see 
what  way  he  went.  McLaughlin's  habits  before  the 
time  of  his  death,  respecting  his  own  safety,  were 
careless.  The  door  at  the  west  end  of  the  malt  kilns 
was  always  opened,  and  unlocked  during  working 
hours. ' ' 

This  testimony  was  unimpeached,  and  we  do  not  see 
that  it  can  be  discredited  upon  the  ground  that  it  was 
unreasonable  or  improbable.  Under  the  circumstances 
shown  in  this  record  we  do  not  think  that  the  jury  were 
at  liberty  to  disregard  the  testimony  of  Brockwell. 
See  Kauffmann  v.  Johns-Manville  Co.,  156  111.  App.  426. 
If  it  is  true,  it  established  a  defense. 

Some  contention  is  made  here  that  the  defense  of 
contributory  negligence  is  not  available,  because  it  is 
said  that  the  crossing  of  the  tracks  by  McLaughlin 
was  not  the  proximate  cause  of  his  injury,  and  that,  in 
any  event,  if  such  an  order  was  given,  it  was  habitu- 
ally disregarded  by  McLaughlin.  We  do  not  think  the 
contention  sound.  In  Abend  v.  Eailroad  Co.,  Ill  111. 
209,  the  court  said : 
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**It  cannot  be  maintained  as  a  general  proposition 
that  in  actions  for  personal  injuries  caused  by  the 
defendant's  negligence,  the  contributory  negligence  of 
the  injured  party  will  constitute  no  defense  except 
where  the  latter 's  negligence  is  an  element  or  factor 
in  producing  the  force,  causing  the  injury  complained 
of.  It  is  suflScient,  if  the  plaintiff's  negligence  ma- 
terially contributes  to  the  injury,  whether  it  contrib- 
utes to  the  force  causing  the  injury  or  not.  *  *  * 
Mere  inconvenience  in  performing  a  duty  or  a  few 
minutes  more  time  in  performing  it,  by  reason  of  the 
operation  of  the  rule,  is  not  suflScient  to  relieve  an 
employe  from  the  legal  consequence  of  violating  the 
rule." 

In  Chicago  &  Alton  B.  B.  Co.  v.  Myers,  95  HI.  App. 
578,  plaintiff,  a  brakeman,  sought  to  recover  for  in- 
juries received  while  attempting  to  uncouple  a  car. 
The  case  turned  upon  the  question  of  contributory  neg- 
ligence. He  had  been  instructed  to  not  go  between 
moving  cars.    The  court  said : 

**An  employe  cannot  recover  for  injuries  received 
while  acting  in  violation  of  his  contract  of  employment 
and  reasonable  rules  established  for  his  safety," — and 
the  court  held  that  evidence  of  customary  violation  of 
the  rule  prior  to  the  time  it  was  imposed  upon  the 
plaintiff  was  not  competent. 

We  therefore  conclude  that  the  appellant  was  not 
shown  to  be  guilty  of  actionable  negligence,  and,  also, 
that  the  deceased  was  not  at  the  time  in  the  exercise 
of  ordinary  care  for  his  own  safety,  but  was  guilty  of 
contributory  negligence,  and  these  conclusions  render 
unnecessary  a  discussion  of  the  other  questions  in- 
volved upon  this  appeal.  The  judgment  of  the  court 
below  must  be  reversed. 

Judgment  reversed  with  a  finding  of  facts. 
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Jacob  Euhii,  Appellant,  y.  Poter  Enhn  et  al..  Appellees. 

Gen.  No.  16,995. 

1.  C!oNTBACT8 — agreement  not  to  go  into  bankruptcy  is  a  valid 
consideration.  That  an  insolvent  maker  of  a  note  agrees  not  to 
go  into  bankruptcy,  and  that  a  sum  less  than  the  amount  of  the 
note  was  provided  by  others,  is  sufficient  to  support  an  agreement 
by  the  payee  to  accept  such  sum  in  discharge  of  the  debt. 

2.  Limitation  op  actions — effect  of  payment  not  recognizing  the 
indebtedness,  A  payment  on  a  note  made  with  the  intention  of 
not  recognizing  or  affirming  the  indebtedness  will  not  preclude  the 
statute  of  limitations  from  being  a  bar  to  an  action. 

3.  Bills  and  notbs — when  evidence  of  payment  is  sufficient.  On 
a  bill  to  obtain  the  amount  of  a  note  there  was  evidence  that  the 
payee  accepted  a  smaller  sum  from  a  third  party  in  satisfaction 
on  the  maker  waiving  his  purpose  to  go  into  bankruptcy,  and  sur* 
rendered  the  note.  The  payee,  experienced  in  business,  testified 
to  the  opposite  and  that  the  note  was  given  to  the  third  party  for 
safe  keeping,  it  being  suggested  in  argument  that  the  maker  was 
afraid  Judgment  would  be  entered  upon  it.  Held,  complainant's 
case  was  not  established  by  a  preponderance  of  evidence. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Marcus 
Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4, 
1912.    Rehearing  denied  June  25,  1912. 

Thompson  &  Clabk,  for  appellant. 
MusGRAVE  &  Lee,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

On  the  second  day  of  March,  1892,  appellees,  Peter 
Kuhn  and  Mary  Kuhn,  his  wife,  executed  and  deliv- 
ered to  appellant,  Jacob  Kuhn,  their  certain  promis- 
sory note  for  the  sum  of  $467.50,  dated  on  that  day 
and  due  in  six  months.  In  July,  1897,  a  payment  of 
$5  was  made  upon  the  note,  and  in  September,  1900, 
one  Henry  Martin,  a  brother  of  said  Mary  Kuhn,  paid 
to  appellant,  Jacob  Kuhn,  the  sum  of  $50  in  cash, 
whereupon  the  note  was  delivered  by  appellant  to  said 
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Martin,  who  immediately  surrendered  it  to  the  makers, 
and  they  at  once  tore  off  their  signatures,  and  retained 
the  note  in  their  possession. 

On  January  18,  1909,  appellant,  Jacob  Kuhn,  filed  a 
bill  in  the  Superior  Court  of  Cook  county  against 
Peter  Kuhn,  Mary  Kuhn  and  Henry  Martin,  alleging 
that  the  payment  of  $50  was  made  and  accepted  only 
as  a  payment  on  account  of  the  note,  and  that  the  note 
itself  was  delivered  to  Martin  by  appellant  to  keep 
for  a  short  time  so  as  to  assure  Peter  and  Mary  Kuhn 
that  no  suit  would  be  immediately  started  to  collect 
the  balance  thereof.  The  bill  prayed  for  a  decree 
against  the  defendants  for  the  amount  of  the  note  with 
interest,  less  the  payments  of  $5  and  $50  above  men- 
tioned. The  court  below  found  in  favor  of  the  defend- 
ants and  dismissed  the  bill  for  want  of  equity,  where- 
upon Jacob  Kuhn  appealed  to  this  court. 

On  the  trial,  Peter  and  Mary  Kuhn  testified  that  in 
September,  1900,  they  were  without  property  or  means 
to  pay  to  appellant  the  amount  due  on  the  note,  and 
they  contemplated  seeking  a  discharge  in  bankruptcy; 
that  their  children  raised  $30  in  cash,  to  which  was 
added  $20,  advanced  by  Henry  Martin  (a  brother  of 
Mary  Kuhn),  making  up  a  total  of  $50,  which  amount 
Martin  was  directed  to  offer  to  Jacob  Kuhn,  appellant, 
in  full  satisfaction  of  the  note,  and  to  inform  appellant 
that  unless  this  offer  was  accepted,  Peter  Kuhn  and 
Mary  Kuhn  would  go  into  bankruptcy. 

There  is  a  conflict  between  the  testimony  given  by 
Martin  and  by  appellant,  respectively,  as  to  what  was 
said  between  them  at  the  time  the  note  was  surren- 
dered. Martin  testified  that  he  offered  the  $50  in  full 
settlement  of  the  note,  and  stated  to  appellant  that  he 
was  himself  advancing  $20  of  the  money,  and  that  the 
remaining  $30  had  been  raised  by  Mr.  Kuhn^s  chil- 
dren, and  that,  unless  appellant  would  accept  the  offer, 
Peter  and  Mary  Kuhn  would  go  through  bankruptcy. 
Appellant  testified  that  no  such  offer  or  statements 
were  made  by  Martin,  but  that  Martin  paid  the  $50 
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without  conditions,  and  that  he  thereupon  delivered 
the  note  to  Martin,  who  agreed  to  take  and  hold  it  for 
him. 

If  the  testimony  of  Peter  Kuhn,  Mary  Kuhn  and 
Henry  Martin  is  believed,  the  court  below  was  fully 
justified  in  dismissing  the  bill  for  want  of  equity.  If 
believed,  it  established  the  insolvency  of  Peter  and 
Mary  Kuhn,  and  their  having  waived  their  purpose  of 
going  through  bankruptcy;  and  also,  the  fact  that  the 
$50  paid  was  provided  by  persons  other  than  them- 
selves. If  these  facts  were  established,  they  were  suf- 
ficient to  support  an  agreement  by  Jacob  Kuhn  to 
accept  that  amount  in  discharge  of  the  debt.  In  addi- 
tion, the  statute  of  limitations  would,  upon  the  facts 
testified  to,  bar  an  action  against  Henry  Martin  in 
five  years  from  September,  1900,  and  in  ten  years 
from  July,  1897,  against  appellees,  Peter  and  Mary 
Kuhn,  if,  as  testified,  the  payment  of  $50  in  Septem- 
ber, 1900,  was  made  with  the  intention  of  not  recogniz- 
ing or  affirming  the  indebtedness.  Winter  v.  Meier, 
151  111.  App.  572 ;  Melroy  v.  Kemmerer,  218  Pa.  381 ; 
Hurd's  Eev.  Statutes,  1909,  Chap.  83,  Sees.  15  and  16; 
Miller  v.  Cinnamon,  168  111.  447 ;  Cashmar-King  S.  Co. 
V.  Dowd  &  King,  146  N.  C.  191. 

We  think  the  testimony  of  the  defendants  sufficient 
to  justify  a  finding  that  Peter  and  Mary  Kuhn  were 
insolvent,  and  that  bankruptcy  proceedings  were  con- 
templated by  them. 

We  have  carefully  considered  the  testimony  offered 
by  the  respective  parties,  and  cannot  say  that  the  court 
below  erred  in  its  decree.  It  is  true  that  the  testimony 
of  Jacob  Kuhn,  appellant,  was  directly  opposed  to  that 
of  Henry  Martin  upon  the  question  of  what  was  said 
and  done  at  the  time  the  note  was  delivered  to  Martin, 
and,  while  we  do  not  feel  disposed  to  characterize  the 
testimony  of  any  of  the  witnesses  as  being  intention- 
ally false,  we  cannot  regard  that  of  Jacob  Kuhn  as  at 
all  satisfactory  and  convincing.  Jacob  Kuhn  was 
shown  to  have  been  a  constable  of  Cook  county  in 
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1892,  and  somewhat  acquainted  with  busiaess.  His 
version  of  the  transaction  with  Martin  is  that  Martin 
came  upstairs  to  see  him  and  said,  * '  I  come  to  see  you 
about  my  sister;  I  don't  care  anything  about  your 
brother,  but  it  is  my  sister.  She  gave  me  $50,  and  if 
you  will  let  me  have  the  note,  I  will  take  the  note  for 
your  safekeeping.  I  will  keep  it  for  you  and  I  will 
give  you  $50.  That  is  all  I  can  pay  you  now.  >  >  •  •  • 
Jacob  Kuhn  further  testified  that,  after  talking  with 
his  wife,  he  **went  out  and  I  told  him,  I  says,  *  Martin, 
you  keep  that  note  for  me,  do  you  I  *  and  he  says,  *  Why, 
certainly  I  will,*  and  I  says,  *You  remember,  now,  I 
will  trust  you  with  that  note,*  and  he  says,  *I  certainly 
will  keep  it  until  you  get  in  better  circumstances,  and 
then  I  will  let  you  have  the  note,*  and  at  that  I  took 
his  $50.** 

Upon  the  argument,  it  is  suggested  that  Jacob  Kuhn 
turned  the  note  over  to  Martin  upon  some  claim  that 
Peter  and  Mary  Kuhn  were  afraid  he  (Jacob  Kuhn) 
would  enter  up  judgment  upon  it;  and  that  while  it 
was  held  by  Henry  Martin,  they  were  safe  from  that 
contingency;  but  we  do  not  find  any  justification  in 
the  record  for  that  claim;  indeed,  the  testimony  of 
Jacob  Kuhn  respecting  this  matter  is  that  Martin 
took  the  note  for  safekeeping.  Nothing  had  been  paid 
upon  this  note  from  its  date,  March  2, 1892,  until  July, 
1897,  at  which  time  $5  was  paid,  and  there  was  nothing 
further  paid  until  September,  1900,  when  $50  was  paid, 
either  upon  the  note,  or  for  the  purpose  of  securing 
its  surrender  and  cancellation;  and  it  was  not  until 
January  18, 1909,  more  than  eight  years  after  the  note 
was  delivered  to  Martin,  before  appellant  took  any 
steps  to  enforce  his  alleged  claim  upon  the  note  in 
question. 

The  burden  was  upon  appellant  to  establish  his  case 
in  the  court  below  by  a  preponderance  of  the  evidence. 
Upon  the  record  before  us,  we  cannot  say  that  he  suc- 
ceeded in  doing  so,  and,  accordingly,  the  decree  must 
be  affirmed. 

Decree  affirmed. 
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Chicago  &  Erie  Railroad  Company,  Appellee,  y.  Ber- 
wind- White  Coal  Mining  Co.,  Appellant. 

Gen.  No.  16,955. 

1.  Pbactice — when  question  not  before  court.  No  question  of 
the  correctness  or  reasonableness  of  demurrage  charges  on  cars  of 
coal  is  before  the  court  where  no  claim  is  made  that  the  charges 
did  not  accrue  or  were  unreasonable  or  that  they  were  not  the 
customary  and  usual  charges. 

2.  Common  gasbiebs — right  to  collect  demurrage  prior  to  Hep- 
hum  Act,  It  would  seem  that  a  carrier's  right  to  collect  demur- 
rage on  cars  of  coal  delivered  before  the  Hepburn  Act  went  into 
force  is  not  affected  by  failure  to  file  tariffs,  since  at  that  time 
such  failure  merely  rendered  the  carrier  subject  to  a  penalty. 

3.  IiTTEBSTATE  coMMEBCB  COMMISSION — must  determine  form  and 
style  of  tariffs  filed.  The  style  and  form  of  documents  filed  with 
the  Interstate  Commerce  Commission  setting  forth  demurrage 
charges  and  tariffs  are  for  the  commission  to  determine  and  not 
for  the  trial  court. 

4.  Common  carbiebs — demurrage  and  transportation  charges  dis- 
tinct. Railway  demurrage  charges  are  no  part  of  the  transporta- 
tion charge. 

5.  Common  cabbtkbs — when  tariff  schedules  showing  demurrage 
charges  duly  filed  with  Interstate  Commerce  Commission,  Demur- 
rage rules  and  charges  of  a  railroad  company  are  duly  filed  with 
the  Interstate  Commerce  Commission,  where  a  book  containing  the 
rules  of  an  association  of  railroad  companies  including  the  one  in 
question  is  filed  with  the  commission  and  a  day  or  so  later  a  notice 
of  the  exact  charge  is  filed. 

6.  Common  gabbiebs — when  may  charge  for  demurrage,  A  com- 
mon carrier  is  not  deprived  of  its  right  to  make  a  charge  for  de- 
murrage though  the  rules  and  tariffs  are  separately  filed, 

7.  Common  cabbiebs — when  demurrage  charge  not  invalid,  A 
charge  for  demurrage  on  cars  is  not  invalidated  though  the  rules 
regarding  such  demurrage  were  not  posted  in  two  public  places  in 
the  company's  depot  as  required  by  the  rules  of  the  Interstate  Com- 
merce Commission. 

8.  Evidence — when  showing  agreement  to  pay  demurrage 
charges.  On  action  for  demurrage  on  148  cars  of  coal  it  appears 
that  the  consignee  knew  of  the  charge  and  agreed  to  pay  it  where, 
on  delivery  to  the  consignee  of  notice  of  the  arrival  of  cars,  re- 
consignment  orders  were  made  out  by  him  on  all  but  one  or  two 
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of  which  appear  the  typewritten  words  "We  pay  car  service,"  or 
"Collect  car  service  at  this  office." 

9.  Common  cabbiebs — effect  of  failure  to  file  demurrage  tariffs 
vHth  commission.  On  action  for  demurrage,  failure  to  file  tariffs 
or  the  filing  of  defective  ones  with  the  Interstate  Commerce  Com- 
mission has  no  legal  bearing  on  the  right  to  recover  the  ordinary 
and  usual  charges. 

10.  Common  cabbiebs — right  to  make  car  service  charge.  A 
carrier's  right  to  make  car  service  charges  is  a  common-law  right. 

11.  Common  cabbiebs — when^  may  make  demurrage  charges,  A 
railway  company  may  make  car  service  charges  on  cars  consigned 
flat  to  Chicago  which  are  never  delivered  in  Chicago  but  are  held 
at  yards  in  Hammond,  Indiana,  for  reconsignment  orders,  where 
such  yards  are  the  regular  holding  yards  in  such  cases  and  have 
been  for  about  twenty  years,  and  where  the  company  has  no  yards 
or  tracks  in  Chicago. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen 
A.  FosTEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

PoMEBOY  &  Mabtin,  f  or  appellant. 

Calhoun,  Lyfobd  &  Sheean,  for  appellee;  Edward 
W.  Eawlins  and  C.  D.  Clabk,  of  counsel. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  Chicago  &  Erie 
Railroad  Company,  appellee,  in  the  Municipal  Court 
of  Chicago  against  the  Berwind- White  Coal  Mining 
Company,  appellant,  to  recover  demurrage  or  car  serv- 
ice charges  on  148  carloads  of  coal,  the  charges  accru- 
ing while  the  cars  were  being  held  in  appellee's  yards 
at  Hammond,  Indiana,  awaiting  consigning  orders. 

The  cars  in  question  were  shipped  by  appellant  from 
Berwind,  West  Virginia,  consigned  to  itself  flat  at 
Chicago.  The  shipments  cover  a  period  from  May  10, 
1906,  to  December  7,  1906.  Appellant  had  no  tracks 
or  storage  yards  in  Chicago,  but  had  an  oflSce  in  the 
Fisher  Building  in  that  city.  Appellee 's  holding  yards 
for  carload  freight  billed  flat  to  Chicago  are  at  Ham- 
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mond,  Indiana,  and  all  cars  so  billed  are  held  at  that 
point  for  re-consignment.  It  has  never  been  the  prac- 
tice or  custom  to  bring  cars  consigned  flat  to  Chicago 
into  the  city,  as  Hammond  is  the  regular  hold-out  yard 
for  Chicago  for  appellee,  and  if  brought  into  the  city 
they  would  only  have  to  be  hauled  out  again  through 
the  Belt  Line,  or  some  other  road,  on  re-consignment 
orders. 

This  method  and  practice  of  handling  carload  ship- 
ments had  been  in  vogue  for  twenty  years  or  more. 
From  time  to  time  as  the  cars  arrived  at  Hammond, 
appellee  sent  to  appellant  by  messenger  arrival  no- 
tices. These  notices  were  delivered  at  appellant's 
office  in  Chicago,  and  appellant  in  turn  mailed  to  ap- 
pellee's agent  at  Hammond  consigning  orders  direct- 
ing appellee  where  to  send  the  coal.  This  was  done  in 
the  case  of  each  and  every  car  involved  in  this  action. 
All  of  the  original  re-consigning  orders  are  attached 
to  the  record,  and  with  but  one  or  two  exceptions  there 
is  typewritten  at  the  bottom  of  each  of  those  re-con- 
signing orders  the  words,  **  We  pay  car  service,"  or  the 
words  ** Collect  car  service  at  this  office.'' 

During  the  time  in  question  demurrage  charges  at 
the  rate  of  one  dollar  per  day,  after  deducting  the  free 
time  and  holidays,  accrued  to  the  amount  of  $1,785. 

The  appellant  offered  no  evidence  in  the  court  below, 
and  the  court  directed  the  jury  to  find  the  issues  for 
the  plaintiff  and  to  assess  appellee's  damages  at  the 
sum  of  $1,785,  there  being  no  dispute  as  to  the  amount, 
and  judgment  was  entered  on  the  verdict. 

The  contention  of  appellant  is  that  there  was  no 
legal  tariff  in  force  covering  the  demurrage,  and  there- 
fore it  could  not  legally  be  assessed,  and  that  even  if 
th^re  had  been  a  tariff  the  carrier  could  not  assess 
demurrage  until  the  shipments  had  reached  their  des- 
tination. It  is  also  contended  on  behalf  of  the  appel- 
lant that  there  were  errors  committed  in  the  admission 
of  evidence  on  behalf  of  appellee. 

No  claim  whatever  is  made  by  appellant  that  the 
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amount  of  demurrage  charges  in  question,  at  the  rate 
of  one  dollar  per  day,  did  not  actually  accrue  while  the 
cars  were  being  held  in  the  storage  yards  at  Hammond 
awaiting  re-consignment,  or  that  the  charges  made 
were  not  reasonable  or  the  customary  and  usual  ones, 
so  that  no  question  as  to  the  correctness  or  reasonable- 
ness of  the  charges  is  before  the  court.  (Schumacher 
V.  C.  &  N.  W.  Ey.  Co.,  207  lU.  199.) 

The  claim  of  appellant  is  that  appellee  was  not  en- 
titled to  make  any  charge  at  all  for  demurrage,  for  the 
reasons,  1st,  that  appellee  did  not  file  with  the  Inter- 
state Commerce  Commission  tariff  schedules  properly 
setting  out  the  charges ;  and,  2d,  because  appellee  did 
not  make  a  proper  delivery  of  the  cars. 

The  record  shows  that  sixty-eight  of  the  cars  in 
question  were  shipped  and  delivered  prior  to  August 
29,  1906,. the  time  the  Hepburn  Act  went  into  force; 
and  appellee's  right  to  collect  the  $1,163  assessed  on 
those  cars  is  in  no  way  affected  by  the  tariffs,  as  under 
the  act  in  force  at  that  time  the  failure  to  file  tariffs 
simply  rendered  the  carrier  subject  to  a  penalty,  and 
in  no  way  affected  its  right  to  make  charges. 

Appellee's  contention  on  the  other  hand  is  that  it 
had  complied  with  the  rules  of  the  Interstate  Com- 
merce Commission,  and  it  is  therefore  immaterial  to 
discuss  the  tariffs  in  reference  to  their  applicability  to 
any  particular  part  of  the  shipments.  The  evidence 
shows  that  the  shipments  were  made  and  delivered  in 
1906,  part  of  them  just  prior  to  and  a  part  just  after 
the  Hepburn  Act  went  into  effect. 

By  the  Interstate  and  Hepburn  acts  the  Commission 
mav  determine  and  direct  the  form  in  which  schedules 
shall  be  prepared  and  arranged,  and  may  change  the 
form  from  time  to  time  as  it  shall  find  expedient. 
Appellee  contends,  and  we  think  with  reason,  that  the 
rules  and  regulations  on  file  with  the  Commission  at 
the  time  the  shipments  were  made,  were  a  sufl5cient 
compliance  with  the  rules  to  authorize  the  collection 
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of  the  charges  in  suit,  even  under  the  present  require- 
ments of  the  Commission. 

For  some  time  prior  to  the  time  in  question  there 
was  in  existence  an  association  composed  of  the  vari- 
ous railroads  entering  Chicago,  known  as  the  **  Chi- 
cago Car  Service  Association,*'  and  they  had  promul- 
gated certain  rules  covering  demurrage  in  the  terri- 
tory bounded  by  Lake  Michigan  on  the  east,  Wauke- 
gan  on  the  north,  thence  following  and  including  the 
line  of  the  Elgin,  Joliet  &  Eastern  Railway  Company, 
to  and  including  Griffith,  Indiana,  thence  north  to 
Edgemoor,  Indiana,  on  the  shore  of  Lake  Michigan. 
This  association  published  a  book  of  rules  entitled 
*  *  Car  Service  and  Storage  Rules,  *  *  a  copy  of  which  is 
attached  to  the  record.  On  page  3  of  that  book  ap- 
pears the  names  of  the  various  railroads  comprising 
the  association,  including  that  of  appellee.  In  this  book 
was  set  forth  in  detail  the  rules  to  be  followed  by  the 
railroad  in  assessing  demurrage  on  cars  brought  within 
the  territory  of  the  association,  with  reference  to  free 
time  allowing  for  loading,  unloading  and  re-consign- 
ment. 

Under  date  of  August  29, 1904,  appellee  filed  a  copy 
of  those  rules  with  the  Interstate  Commerce  Commis- 
sion. It  is  true  that  in  the  book  no  specific  mention  is 
made  of  the  amount  of  the  charge,  but  a  day  or  two 
later,  it  filed  with  the  Interstate  Commerce  Commis- 
sion a  statement  referring  to  the  book,  and  in  part  as 
follows : 

**In  connection  therewith  beg:  to  advise  that  our 
rates  will  be:  Car  service,  one  dollar  ($1)  per  day  or 
fraction  thereof.'* 

Later,  under  date  of  October  18,  1905,  it  filed  with 
the  Commission  an  amendment  to  the  rule,  changing 
the  free  time  from  seven  to  five  days,  and  later  certain 
other  amendments  were  filed  which  are  not  material  to 
the  present  case.  These  documents,  as  the  record  shows, 
are  all  printed  in  plain,  legible  type,  and  the  rules  and 
regulations  therein  contained  are  clearly  set  forth  and 
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can  be  easily  and  readily  understood,  and  are  such  that 
any  one  desiring  to  find  out  from  the  documents  that 
are  on  file  with  the  Commission  what  the  demurrage 
charges  in  the  territory  of  the  Chicago  Car  Service 
Association  were,  could  readily  have  done  so. 

Counsel  for  appellant  make  numerous  criticisms  of 
the  publications.  Their  first  criticism  is  as  to  the  style 
and  form  of  the  documents  themselves.  Those,  how- 
ever, are  matters  entirely  for  the  Commerce  Commis- 
sion to  determine.  It  was  not  for  the  trial  court,  and 
is  not  for  this  court  to  determine  or  fix  the  particular 
form  or  style  of  tariffs,  or  the  size  of  the  type  in  which 
the  tariffs  are  to  be  printed.  The  provision  of  the  act 
touching  this  point  is : 

**The  Commission  may  determine  and  direct  the 
form  in  which  the  schedules  required  by  this  section 
to  be  kept  open  to  public  inspection  shall  be  prepared 
and  arranged,  and  may  change  the  form  from  time  to 
time,  as  shall  be  found  expedient.** 

It  is  further  urged  by  counsel  for  appellant  that 
the  demurrage  rules  and  charges  filed  do  not  refer 
specifically  to  any  tariffs  which  give  the  transportation 
rates.  In  our  opinion  demurrage  charges  have  noth- 
ing to  do  with  transportation  rates.  In  Suffern,  Hunt 
&  Co.  V.  I.  C.  &  W.,  7  I.  C.  C.  E.  272,  the  general  rule 
is  laid  down  as  follows : 

**  Whether  a  rule  or  regulation  concerning  trans- 
portation can  lawfully  be  established  by  the  issuance 
of  a  schedule  or  document  which  neither  prescribes 
rates,  fares  or  charges,  nor  refers  to  any  rate  or  fare 
schedule,  depends  upon  the  nature  of  the  rule  or  regu- 
lation. If  rules  or  regulations  in  any  wise  change, 
affect  or  determine  any  part  of  the  aggregate  of  such 
rates,  fares  and  charges,  they  must  be  stated  on  the 
schedule  of  such  rates,  fares  and  charges. '  * 

We  think  it  is  clear  that  such  a  rule  would  have  no 
application  to  demurrage  charges,  as  they  are  no  part 
of  the  transportation  charge.  Before  a  shipment  is 
made  it  cannot  possibly  be  known  what  the  demurrage 
charges  will  amount  to,  or  whether  there  will  be  any 


308  Appellate  Coubts  of  Illinois. 

C.  ft  B.  II.  Co.  V.  Berwlnd-Whlte  Coal  Mln.  Co.,  171  IlL  App.  802. 

at  all.  If  the  cars  are  unloaded  or  re-consigned  within 
free  time,  there  will  be  none.  In  every  case  the  ques- 
tion of  whether  or  not  there  will  be  car  service  depends 
upon  the  consignee  or  owner,  or  upon  conditions  which 
cannot  possibly  be  known  in  advance.  Demurrage 
charges  are  no  part  of  and  are  separate  and  distinct 
from  transportation  charges,  and  do  not  arise,  if  at 
all,  until  the  transportation  has  ended.  Furthermore, 
it  has  been  specifically  held  that  the  fact  that  the 
demurrage  rules  and  tariffs  are  filed  separately,  does 
not  deprive  the  carrier  of  the  right  to  make  a  charge. 
(Cudahy  Packing  Co.  v.  C.  &  N.  W.  Ey.  Co.,  12  I.  C. 
C.  R.  446.) 

In  this  case  the  demurrage  rules  and  charges  were 
duly  filed  with  the  Commission. 

It  is  further  objected  that  the  evidence  does  not 
show  compliance  with  the  rules  of  the  Interstate  Com- 
merce Commission,  in  that  it  does  not  show  that  the 
rules  in  question  were  kept  posted  in  two  public  places 
in  its  depot.  In  Texas  &  Pacific  Ry.  Co.  v.  Cisco  Oil 
Mill,  204  U.  S.  449,  it  was  held  that  the  publication  of 
the  rules  was  not  a  condition  precedent  to  the  estab- 
lishment and  putting  in  force  of  tariff  rates,  but  that 
the  rates  were  established  when  a  schedule  thereof 
was  filed  with  the  Interstate  Commerce  Commission, 
and  that  the  other  provisions  in  the  act  had  for  their 
objects  merely  the  affording  of  special  facilities  to  the 
public  for  ascertaining  the  rates  actually  in  force.  We 
think  the  contention  that  the  appellee  had  failed  to 
comply  with  the  rules  of  the  Interstate  Commerce 
Commission  with  reference  to  posting  the  tariff  in  its 
depots  is  without  merit.  (Texas  &  P.  R.  R.  Co.  v.  Abi- 
lene Oil  Co.,  204  U.  S.  426 ;  Erie  R.  R.  Co.  v.  Wanaque 
Lumber  Co.,  75  N.  J.  Law,  878.) 

It  is  not  claimed  or  contended  that  the  demurrage 
charges  in  question  did  not  accrue,  or  that  they  were 
not  the  ordinary  and  customary  charges,  or  that  they 
were  not  reasonable.  We  think  upon  the  evidence,  that 
appellant  not  only  knew  that  it  was  required  to  pay 
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car  service,  but  it  agreed  to  do  so.  The  right  of  the 
carrier  to  make  car  service  charges  is  a  common  law 
right  and  not  one  which  is  given  by  statute.  The  right 
existed  before  the  Interstate  Commerce  Commission 
was  created.  The  mere  fact  that  a  carrier  has  failed 
to  file  tariffs  or  has  filed  defective  tariffs,  does  not,  in 
law,  permit  a  consignee  or  owner  to  escape  the  pay- 
ment of  the  ordinary  and  usual  charges  made.  If  the 
appellee  has  failed  to  file  tariffs  it  will  be  dealt  with 
by  the  Interstate  Commerce  Commission  on  proper 
application,  but  that  has  no  legal  bearing  upon  the 
question  presented  in  this  record. 

It  is  contended,  on  behalf  of  appellant,  that  the  court 
erred  in  admitting  in  evidence  certain  records  which 
were  kept  by  appellee  at  its  oflSce  at  Hammond.  The 
objection  made  is  that  they  were  secondary  evidence, 
and  not  the  best  evidence.  In  our  opinion  the  objec- 
tion is  not  well  taken.  We  think  the  evidence  was 
properly  admitted. 

As  to  the  contention  that  appellee  was  not  entitled 
to  make  the  car  service  charges  in  question  because 
the  cars  were  held  at  Hammond  awaiting  the  re-con- 
signing orders,  and  were  not  actually  brought  within 
the  city  limits  of  the  city  of  Chicago,  we  think  very 
little  need  be  said.  The  undisputed  evidence  shows 
that  the  yards  at  Hammond  are  the  regular  Chicago 
yards  of  appellee  for  holding  cars  which  are  billed  flat 
to  Chicago.  Hammond  was  the  customary  and  con- 
venient place  for  holding  cars  and  had  been  upwards 
of  twenty  years.  The  record  shows  that  appellant  had 
no  storage  yards  or  tracks  in  the  city  of  Chicago,  and 
consequently  could  not  take  care  of  the  cars  had  they 
been  brought  into  the  city.  We  think  the  contention 
of  appellant  upon  this  point  cannot  be  sustained. 
(Woolner  Distilling  Co.  v.  Peoria  &  Eastern  Ey.  Co., 
136  111.  App.  479.) 

We  find  no  substantial  error  in  the  record  and  the 
judgment  is  accordingly  aflSrmed. 

Affirmed. 
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Charles  Roberts  Aldrlch^  Appellant^  y.  Frederick  R. 

Jenkins^  Appellee. 

Oen.  No.  16^980. 

1.  Vebdicts — when  ioithout  haais.  A  verdict  awarding  a  lien  of 
$90  for  labor  and  Bervices  in  repairing  an  automobile  on  re- 
plevin to  recover  it  is  without  basis,  where  the  evidence  does 
not  show  the  value  of  the  repairs  made  but  tends  to  show  that 
the  machine  was  injured  by  unskilful  repairing  without  showing 
the  extent  thereof. 

2.  iNSTBUonoNS — tohen  improper.  An  instruction  on  a  question 
not  put  in  issue  by  the  pleadings  is  improper. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  H.  Steblino  Pomebot,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1910.  Reversed  and 
remanded.    Opinion  filed  June  4,  1912. 

Aldbioh  &  MoEoBEBTs,  f  Or  appellant. 
Joseph  M.  Gbiffen,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  replevin  action  was  bronght  in  the  Circuit 
Conrt  to  recover  an  automobile  of  the  appellant, 
Aldrich,  left  at  the  shop  of  the  appellee,  Jenkins,  for 
repairs.  The  defendant,  appellee,  asserted  a  lien  upon 
the  automobile  for  the  repairs,  and  on  the  trial  the 
jury  found  that  appellee,  defendant,  had  a  lien  on  the 
automobile  for  labor  and  services,  for  $90,  and  judg- 
ment was  entered  accordingly  on  the  verdict. 

Plaintiff,  appellant,  contended  below  that  the  repairs 
were  improperly  done  by  appellee,  and  that  as  the 
result  of  his  failure  to  properly  make  the  repairs,  the 
machine  was  greatly  damaged  and  injured,  and  sought 
to  reduce  the  amount  of  the  claim  for  appellee  for 
repairs  by  the  damages  accruing  to  the  machine  be- 
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cause  of  the  negligence  and  lack  of  skill  of  appellee  in 
making  the  repairs. 

Upon  a  review  of  the  evidence  in  the  case,  we  do  not 
find  any  basis  therein  for  the  verdict  of  the  jury. 

While  it  appears  that  appellee  made  repairs  npon 
appellant 's  machine,  the  value  of  such  repairs  does  not 
appear  in  the  evidence.  The  evidence  also  tends  to 
show  that  appellant's  automobile  was  injured  through 
the  negligence  and  unskillful  work  of  appellee  in  re- 
pairing the  machine,  but  to  what  extent  the  machine 
was  injured  does  not  appear. 

Errors  are  assigned  upon  the  refusal  of  the  court  to 
give  certain  instructions  tendered  on  behalf  of  appel- 
lant. The  instructions  are  not  free  from  criticism,  but 
inasmuch  as  a  new  trial  must  be  awarded  in  the  case, 
we  think  it  unnecessary  to  discuss  the  instructions,  as 
it  is  not  likely  that  they  will  again  be  tendered  or  given 
in  the  form  in  which  they  appear  in  this  record. 

Objection  is  made  also  to  the  giving  of  an  instruc- 
tion on  the  question  of  tender.  We  do  not  find  that 
tender  was  made  an  issue  in  the  case  by  the  pleadings. 
While  the  instruction  was  improperly  given  it  could  do 
little  harm  in  the  case. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  case  remanded. 

Reversed  and  remanded. 


Jose  Migneault^  Appellant,  y.  Charles  F.  Ounther^ 

Appellee. 

Gen.  No.  16,994. 

1.  Bbokebs — commissiona  on  lease.  Where  an  owner  expressly 
stipulated  that  he  would  pay  no  commissionB  to  a  broker  until  a 
deal,  the  making  of  a  ninety-nine  year  lease,  went  through,  the 
broker  is  not  entitled  to  commissions  until  a  lease  or  valid  con- 
tract to  execute  a  lease  is  entered  into  between  the  owner  and  the 
party  procured. 
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2.  Bbokebs — terms  that  proposed  lessee  must  meet.  Where  an 
owner  informs  an  experienced  broker  of  the  amount  of  rent  and 
value  of  improvements  that  will  be  demanded  on  a  ninety-nine  year 
lease  of  valuable  property,  such  terms  do  not  constitute  the  entire 
advance  terms;  and  a  broker  securing  a  party  able,  ready  and  will- 
ing to  meet  such  terms  is  not  entitled  to  commissions  unless  the 
proposed  lessee  enters  into  a  binding  agreement  as  to  other  par- 
ticulars that  are  as  essential  to  a  ninety-nine  year  lease  as  the  rent 
and  buying  of  improvements. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  H. 
Hume,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Cdurt  at 
the  October  term,  1910.    Affirmed.    Opinion  filed  June  i,  1912. 

T.  F.  MoNAHAN,  for  appellant. 
E.  D.  Stevenson,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  in  the  Municipal  Court  of 
Chicago  by  plaintiff,  a  real  estate  broker,  to  recover 
commissions  claimed  to  have  been  earned  by  him  in 
negotiating  for  a  ninety-nine  year  lease  of  the  prem- 
ises known  as  212  State  street,  in  the  city  of  Chicago. 
The  defendant,  appellee,  is  the  owner  of  the  premises. 
It  is  not  contended  that  the  lease  was  in  fact  executed 
as  a  result  of  the  plaintiff's  exertions,  but  it  is  claimed 
that  the  plaintiff  produced  one  P.  M.  Hanney,  who  was 
ready,  willing  and  able  to  execute  a  ninety-nine  year 
lease  on  terms  claimed  to  have  been  stated  by  the 
defendant  to  the  plaintiff.  It  is  not  suggested  even 
by  the  plaintiff  that  anything  further  in  the  way  of 
terms  was  mentioned  than  the  amount  of  rental  and 
the  price  to  be  paid  for  the  improvements  then  on  the 
premises.  It  appears  that  the  value  of  the  premises 
involved  was  about  half  a  million  dollars,  and  it  is  con- 
ceded that  none  of  the  many  other  provisions  indis- 
pensable to  a  ninety-nine  year  lease  were  gone  into 
when  the  plaintiff  was  employed.  It  also  appears  from 
the  uncontroverted  testimony  that  the  agreement  be- 
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tween  the  plaintiff  and  the  defendant  expressly  stipu- 
lated that  commissions  were  to  be  paid  only  if  the  pro- 
posed deal  went  through.  It  further  appears  that  a 
sale  of  the  business  then  carried  on  by  the  defendant 
on  the  premises  in  question  was  to  constitute  a  part 
of  the  proposed  deal,  and  it  appears  that  none  of  the 
terms  of  that  part  of  the  transaction  were  discussed 
with  the  plaintiff.  It  seems  to  be  the  plaintiff's,  ap- 
pellant 's,  contention  that  the  meager  terms  above  men- 
tioned constituted  a  full  statement  of  the  entire  terms 
of  the  proposed  lease,  and  that  if  he  secured  a  party 
ready,  willing  and  able  to  execute  a  ninety-nine  year 
lease  of  the  premises  in  question,  and  to  pay  the 
amount  of  rental  mentioned,  and  the  stated  price  for 
the  improvements,  he  thereupon  became  entitled  to  his 
commissions,  regardless  of  the  fact  that  no  lease  was 
executed,  and  that  the  parties  were  unable  to  reach  an 
agreement  upon  any  of  the  remaining  provisions  indis- 
pensable to  such  a  lease. 

The  plaintiff  bases  his  case  upon  the  claim  that  he 
in  fact  produced  a  party  who  was  willing  to  execute  a 
ninety-nine  year  lease  of  the  premises,  and  to  pay  the 
amount  of  rental  and  the  price  for  the  improvements 
mentioned  by  defendant.  The  proposed  lease  failed  of 
execution  because  the  parties  were  unable  to  agree 
upon  the  other  provisions  of  the  lease. 

The  defendant,  on  the  other  hand,  contends  that 
nothing  in  the  way  of  terms  was  stated  which  pur- 
ported to  be  the  complete  terms  of  a  proposed  lease, 
or  which  the  plaintiff  was  justified  in  believing  to  be 
such ;  that  certain  cardinal  points  only  were  mentioned 
without  which  negotiations  could  not  have  been  opened 
with  any  possible  lessee,  but  that  those  points  consti- 
tuted not  even  the  skeleton  of  a  lease,  and  that  all  the 
other  terms  were  left  to  future  negotiations  between 
the  parties,  and,  therefore,  to  entitle  the  plaintiff  to 
commissions,  it  was  necessary  for  him  to  show  that 
the  parties  executed  the  lease  or  entered  into  a  bind- 
ing contract  to  do  so. 
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The  following  facts  are  disclosed  by  the  evidence: 
In  the  latter  part  of  1907,  the  plaintiff  approached  the 
defendant  with  reference  to  a  ninety-nine  year  lease 
of  the  premises  in  question,  and  a  sale  of  the  defend- 
ant's business.  Negotiations  followed  with  a  party 
by  the  name  of  Kranz,  which  were  abandoned  in 
December,  1907.  Subsequently,  in  January,  1908, 
plaintiff  suggested  the  name  of  P.  M.  Hanney  to  the 
defendant,  and  a  conversation  was  held  between  them 
relative  to  commission  and  price.  The  testimony  of 
the  plaintiff  and  the  defendant  as  to  the  amount  of 
rental  asked  by  the  latter  disagrees,  plaintiff  claiming 
that  it  was  to  be  eighteen  thousand  dollars  a  year  for 
five  years,  twenty  thousand  dollars  a  year  for  four 
years,  and  twenty-four  thousand  dollars  a  year  for  the 
remainder  of  the  term,  with  thirty  thousand  dollars 
for  the  improvements.  The  defendant  claims  the 
amount  of  rental  stated  by  him  was  twenty  thousand 
dollars  for  four  years,  twenty-two  thousand  dollars  for 
five  years,  and  twenty-four  thousand  dollars  for  the 
remainder  of  the  term.  Mr.  Hanney  and  the  defend- 
ant had  several  conferences,  and  negotiated  together 
until  about  April  23,  1908.  It  appears  also  that  Mr. 
Hanney  agreed  to  purchase  the  stock  and  the  business 
then  carried  on  at  the  premises  in  question,  at  a  dis- 
count from  the  regular  price.  None  of  the  other  pro- 
visions of  the  lease  were  even  discussed  between  them. 
Nothing  except  the  amount  of  the  rental  was  talked. 
Even  the  details  as  to  time  and  place  of  payment  of 
rent  were  not  mentioned.  No  mention  was  made  of 
taxes,  insurance,  disposition  of  improvements,  and  the 
many  provisions  of  a  ninety-nine  year  lease.  Both 
parties  said  they  expected  a  formal  lease  to  be  drawn 
which  would  provide  for  many  things.  Both  testified 
they  were  not  familiar  with  such  leases,  and  both  left 
the  remaining  provisions  to  their  attorneys.  The  par- 
ties then  consulted  their  respective  attorneys,  and  gave 
directions  to  prepare  the  lease.    Mr.  Hanney  consulted 
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with  and  was  represented  by  Elbridge  Hanecy,  and  the 
defendant  was  represented  by  Mr.  John  C.  Richberg. 

On  May  19  following,  a  tentative  draft  of  the  lease 
was  presented  by  Mr.  Richberg  to  Judge  Hanecy  for 
his  consideration.  Certain  objections  were  made  by 
the  latter,  and  on  June  13  following  a  conference  was 
held  to  discuss  various  points  of  difference  between 
the  parties.  At  that  time  Mr.  Hanecy,  on  behalf  of 
Mr.  Hanney,  objected  to  the  fourth  clause  of  the 
draft,  which  had  reference  to  the  sale  of  the  candy 
stock  of  the  defendant,  the  twelfth  clause  providing 
that  all  improvements  on  the  premises  at  the  expira- 
tion of  the  lease  should  revert  to  the  lessor,  and  the 
nineteenth  clause,  containing  provisions  with  refer- 
ence to  the  lease  being  binding  upon  the  assignees  of 
the  lessee.  This  conference  ended  in  a  disagreement 
without  either  party  having  changed  his  position. 
Nothing  further  was  done  in  the  matter  until  the  24th 
of  June,  at  which  time  no  agreement  having  been 
reached  upon  the  draft,  certain  amendments  and  addi- 
tions were  prepared  which  were  submitted  to  Mr. 
Hanecy.  On  July  2  and  3,  1908,  conferences  were  had 
between  the  parties  to  the  proposed  lease  and  their 
attorneys,  but  the  parties  were  unable  to  adjust  their 
differences  as  to  the  terms  and  provisions  of  the  lease, 
and  negotiations  were  then  and  there  definitely  aban- 
doned. 

There  is  some  claim  made  on  behalf  of  the  plaintiff, 
in  the  testimony,  that  the  proposed  lessee  agreed  to 
all  clauses  except  the  so-called  condemnation  clause, 
and  that  clause  was  first  submitted  in  the  amendment. 
The  defendant  contends  that  this  claim  is  disproved 
by  the  preponderance  of  the  evidence.  But  whether 
the  clause  was  first  submitted  by  the  amendments  is 
immaterial,  since  the  former  draft  had  not  been 
agreed  to  or  accepted,  and  the  parties  were  only  in 
negotiation  on  either  side,  and  were  at  liberty  to  with- 
draw, retract  or  change  their  positions. 
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It  is  conceded  by  the  defendant  that  he  agreed  to 
pay  the  plaintiff  $6,000  as  commissions,  provided  the 
deal  went  through.  Had  a  lease  been  executed  or  had 
a  valid  contract  to  execute  a  lease  been  entered  into 
between  the  parties,  the  plaintiff  would  have  been 
entitled  to  commissions. 

In  our  opinion  the  appellant  did  not  earn  the  com- 
mission sued  for,  for  the  reason  that  no  binding  con- 
tract was  executed  between  his  client  and  the  defend- 
ant, appellee.  It  is  an  undisputed  fact  in  the  case  that 
appellee,  the  owner  of  the  premises,  at  the  time  of 
the  employment  by  him  of  appellant,  expressly  stipu- 
lated that  he  would  pay  no  commission  unless  the  deal 
went  through.  The  defendant  testified  to  this,  and  the 
witness  Slyder,  who  was  present,  testified  to  the  same 
thing.  The  plaintiff  did  not  deny  it,  and  his  counsel 
in  his  brief,  bases  his  argument  upon  that  assumption 
of  fact.  So  that  it  must  be  considered  as  clearly 
proven  without  contradiction  on  the  record,  that  com- 
missions were  to  be  paid  only  in  the  event  the  deal 
went  through. 

The  deal  referred  to  was  the  making  of  a  ninety- 
nine  year  lease.  The  language  used,  when  applied  to 
the  subject-matter,  clearly  meant  that  the  defendant 
would  pay  commissions  when  the  lease  was  made. 
The  same  authorities  and  the  law  would  therefore 
apply  to  this  case  as  apply  to  a  case  where  commis- 
sions are  to  be  paid  if  a  sale  is  made  or  effected. 

Where  it  is  an  express  condition  to  the  payment  of 
commissions  that  the  sale  be  made,  our  Supreme 
Court  holds  that  a  binding  contract  of  sale  must  be 
entered  into  between  the  owner  and  the  proposed  pur- 
chaser before  any  commissions  are  earned.  In  some 
states,  it  is  held  that  the  commission  is  not  earned 
until  an  actual  conveyance  of  the  property  is  made, 
or  where  applied  to  a  lease  an  actual  execution  of  a 
lease. 

The  Supreme  Court  of  this  state  has  not  gone  to 
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that  extent,  however,  but  lays  down  the  rule  clearly 
that  a  binding  contract  of  sale  must  be  entered  into. 
(Wilson  V.  Mason,  158  HI.  304;  Fox  v.  Eyan,  240  HI. 
391.) 

The  above  authorities  show  conclusively  that  where 
it  is  a  condition  of  the  employment  that  a  sale  be  made 
or  a  deal  be  effected,  that  condition  must  be  complied 
with  before  the  broker  earns  his  commission ;  and  that 
to  comply  with  that  condition  it  is  necessary  that  a 
binding  and  enforceable  agreement  be  entered  into  be- 
tween the  parties.  The  evidence  shows  in  this  case 
that  no  such  agreement  was  entered  into,  verbal  or 
otherwise.  The  evidence  shows  that  the  parties  failed 
to  come  to  any  agreement  as  to  the  terms  of  the  lease, 
other  than  the  rental  to  be  paid,  the  length  of  the  term, 
and  that  defendant's  stock  was  to  be  purchased  at  a 
discount  from  the  regular  price. 

It  is  clear  from  the  evidence  that  the  plaintiff  did 
not  produce  a  party  ready,  able  and  willing  to  lease 
the  premises  in  question. 

The  premises  involved  were  valuable,  as  above 
stated.  It  cannot  be  supposed  that  appellant,  who  had 
been  a  real  estate  broker  for  twenty-five  years,  be- 
lieved for  one  moment  that  the  mere  statement  of 
amount  of  rental  constituted  a  statement  of  the  com- 
plete terms  to  be  included  in  a  ninety-nine  year  lease 
of  such  a  valuable  property.  If  the  parties  under- 
stood, as  they  did,  that  there  were  other  terms  such  as 
a  lease  of  that  character  necessarily  contains,  the 
statement  of  terms  could  not  be  considered  as  the  final 
statement  of  what  the  lease  was  to  contain. 

In  Eossiter  v.  Miller,  3d  App.  Cases,  page  1151, 
Lord  Blackburn  said:  "So  long  as  they  are  only  in 
negotiation,  either  party  may  retract ;  and  though  par- 
ties may  have  agreed  upon  all^of  the  cardinal  points 
of  the  intended  contract,  yet,  if  some  particular  essen- 
tial of  the  agreement  still  remains  to  be  settled  after- 
ward, there  is  no  contract.    The  parties  in  such  a  case 
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are  still  only  in  negotiation. ' '    See  also  Hale  v.  Kum- 
ler,  29  C.  C.  A.  67. 

Without  doubt  the  statement  of  the  rental  was  a  car- 
dinal point,  bnt  there  were  other  particulars  just  as 
essential  in  the  execution  of  a  ninety-nine  year  lease 
which  were  not  even  mentioned,  and  which  the  plain- 
tiff as  well  as  the  defendant  well  knew  would  have  to 
be  provided  for,  and  accordingly  the  matter  was  re- 
ferred to  the  respective  attorneys  of  the  parties  for 
the  preparation  of  the  provisions  of  the  proposed 
lease.  This  was  clearly  understood  by  both  parties. 
Such  terms  could  not  be  stated  orally  by  the  parties, 
and  no  attempt  was  made,  as  shown  by  the  record,  to 
state  them.  The  provisions  of  the  proposed  lease 
were  not  therefore  stated  in  advance,  and  it  was  im- 
possible for  the  plaintiff  to  have  produced  a  party 
ready,  willing  and  able  to  lease  upon  the  terms  stated 
in  advance,  and  such  a  doctrine  has  no  application  to 
this  case.  And  yet  appellant's  theory  is,  as  stated  in 
the  brief  of  his  counsel,  that  appellant's  contract  was 
performed  when  he  brought  Gunther  and  Hanney  to 
the  point  where  they  agreed  upon  the  rental  and  terms. 
These  terms,  however,  did  not  constitute  the  entire 
terms  of  the  lease,  and  appellant  could  not  earn  his 
commissions  by  producing  a  party  ready,  willing  and 
able  to  pay  the  price  for  improvements  and  the  rental 
named  unless  he  was  also  ready,  willing  and  able  to 
enter  into  a  binding  agreement  with  reference  to  the 
remaining  terms  of  the  lease,  which  are  as  essential 
and  necessary  as  the  terms  and  rental. 

There  can  be  but  one  conclusion  from  the  testimony 
in  the  record,  and  that  is,  that  the  parties  to  the  pro- 
posed lease  did  not  reach  even  an  oral  agreement  as 
to  its  material  and  essential  terms. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Schillinger  Bros.  Company^  Appellant^  y.  Thompson- 
Starrett  Company^  Appellee. 

Oen.  No.  16^964. 

1.  Building  and  constbuotion  oontbacts — improper  performance. 
Where  a  subcontractor  lays  cement  floors  and  it  appears  from  the 
evidence  that  the  floors  were  poorly  laid;  that  the  cement  did  not 
bond,  and  that  the  work  and  materials  was  full  of  voids  and  that 
it  quickly  cracked  to  pieces;  that  the  architect  ordered  the  floor 
torn  up  and  replaced;  and  that  the  contractor  expended  in  replace 
ing  the  floor  and  in  paying  for  the  subcontractor's  material  an 
amount  equal  to  the  contract  price,  a  verdict  for  the  contractor  will 
not  be  disturbed. 

2.  Building  and  construction  contracts — supervision  not  a 
waiver  of  improper  performance.  Where  a  subcontractor  defectively 
lays  cement  floors,  that  the  contractor's  foreman  or  superintendent 
watched  the  progress  of  the  work  and  made  no  complaint  will  not 
be  a  waiver  nor  constitute  an  estoppel. 

3.  Building  and  construction  contracts — waiver  of  defects  not 
admissit>le  under  declaration  alleging  performance.  Where  it  is 
claimed  that  a  subcontractor  laid  cement  floors  defectively,  under 
a  declaration  in  an  action  against  the  contractor  alleging  proper 
performance,  waiver  of  defects  cannot  be  proved. 

4.  Appeal  and  error — necessity  of  proposition  of  law  to  save 
question  for  review.  Where  a  subcontractor  defectively  lays  ce- 
ment floors  and  no  propositions  of  law  on  a  nonjury  trial  are  pre- 
sented as  to  whether  the  defects  were  waived,  the  question  of 
waiver  cannot  be  urged  on  appeal 

5.  Building  and  construction  contracts — proof  necessary  to  re- 
cover on  quantum  meruit.  Where  a  subcontractor  performed  his 
work  in  an  improper  manner,  so  that  the  greater  part  of  certain 
cement  floors  had  to  be  replaced,  in  an  action  against  the  con- 
tractor he  cannot  recover  on  a  quantum  meruit  for  the  properly 
I>erformed  work  if  there  is  no  proof  as  to  the  value  of  such  work. 

6.  Appeal  and  error — necessity  that  objection  to  evidence  be 
specific.  Where  a  contractor  is  compelled  to  relay  cement  floors 
that  have  been  defectively  laid  by  a  contractor  and  introduces 
evidence  of  the  market  value  of  the  material  used  in  relaying, 
objection  that  the  witnesses  were  not  qualified  to  testify  to  such 
market  value  will  not  be  considered  where  the  only  objection  made 
to  such  evidence  was  that  the  price  of  material  was  immaterial 
under  the  issues. 

7.  Building  and  construction  contracts — right  to  use  night 
labor  in  replacing  defective  work.    Where  a  subcontractor  defect- 


320  Appellate  Courts  op  Illinois. 

Schillinger  Bros.  Co.  v.  Thompson-Starrett  Co.,  171  111.  App.  319. 


ively  lays  cement  floors  so  that  they  have  to  be  replaced,  the  con- 
tractor may  use  night  labor,  costing  more  than  day  labor,  in  re- 
placing the  defective  work  where  the  subcontractor  had  had  time 
and  opportunity  to  lay  the  floors  in  acccordance  with  the  terms  of 
the  contract. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
ToRBisoN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

McCaskill  &  Son,  for  appellant. 

Mayeb,  Meyeb,  Austrian  &  Platt,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Prior  to  1909,  appellee,  hereinafter  called  defend- 
ant, was  engaged  in  the  construction  of  a  building  in 
Chicago  for  the  Spaulding  &  Merrick  Co.  The  fourth 
and  sixth  floors  of  this  building  were  constructed  on  a 
reinforced  concrete  base,  over  which  a  maple  floor  had 
been  laid.  As  the  maple  flooring  on  parts  of  those 
floors  where  special  machinery  was  to  be  installed  did 
not  meet  the  purposes  of  the  owner,  it  contracted  with 
the  defendant  to  put  in  waterproof  floors  in  their 
stead.  Thereupon  the  defendant,  through  its  man- 
ager, took  up  the  matter  with  appellant,  hereinafter 
called  plaintiff,  which  was  engaged  in  the  business  of 
laying  concrete.  On  Jime  24,  1909,  the  plaintiff  wrote 
the  defendant  that  '  *  We  hereby  propose  and  agree  to 
furnish  all  labor  and  material  to  fully  construct 
cement  floors  in  the  fourth  and  sixth  story  for  the 
Spaulding  &  Merrick  building,  as  per  measurements 
marked  on  plans.  We  will  take  up  the  present  wood 
sleepers  and  remove  cinder  concrete  and  lay  cement 
floor  over  the  reinforced  concrete  construction,  com- 
mencing with  one-inch  wearing  surface  at  sewer  out 
let  and  gradually  increase  the  same  to  a  height  of 
three  inches.  Wlienever  this  floor  is  more  than  one 
inch  thick  concrete  will  be  composed  of  fine  crushed 
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stone,  Torpedo  gravel  and  standard  brand  of  Port- 
land cement.  The  one-inch  finished  coat  is  to  be  com- 
posed of  one  part  Star  Stettine  cement,  two  parts  sharp 
Torpedo  sand,  laid  with  a  smooth  and  even  finish.  We 
also  furnish  six  No.  3  Bell  traps,  as  illustrated  on  the 
enclosed  circular.  All  of  the  foregoing  work  for  the 
sum  of  $1,340." 

On  June  26,  1909,  the  plaintiff  again  wrote  the 
defendant  as  follows : 

'*In  reference  to  our  bid  of  June  24th  for  construc- 
tion of  cement  floor  in  the  Spaulding  &  Merrick  build- 
ing will  say  if  this  concrete  base  mentioned  in  our 
proposition  is  to  be  constructed  of  Stettine  cement, 
used  one  part  Stettine  cement,  four  parts  crushed 
gravel  and  two  parts  Torpedo  sand,  our  price  for  the 
work  enumerated  in  our  former  proposition  will  be 
$1,560.'' 

After  sending  this  letter,  according  to  the  testimony 
of  Mr.  Gumbinger,  the  secretary  and  treasurer  of 
plaintiff,  he  called  upon  Mr.  Fisher,  who  wanted  to 
know  if  the  plaintiff  would  do  the  work  in  accordance 
with  the  proposition  contained  in  the  letter  of  the  26th, 
to  which  Mr.  Gumbinger  answered  that  he  would.  Mr. 
Gumbinger,  on  his  direct  examination,  stated  that  at 
this  conversation  he  told  Mr.  Fisher  that  they  would 
wet  the  old  concrete  *' so  as  to  get  that  bonded — better 
bonded,  and  he  said,  'Go  ahead  and  do  that  and  I  will 
send  you  an  order.'  " 

On  July  19,  1909,  the  plaintiff  wrote  the  defendant 
as  follows: 

**In  accordance  with  conversation  had  with  your 
Mr.  Fisher  last  Thursday,  we  are  now  at  work  at  the 
Spaulding  &  Merrick  building,  doing  the  work  in  ac- 
cordance with  our  conversation  and  as  per  our  prop- 
osition of  June  26th  last  for  the  sum  of  $1,560,  pay- 
ment to  be  made  upon  the  completion  of  the  work. 
Kindly  send  us  your  acceptance  as  we  have  not  re- 
ceived it." 

On  the  same  day  Mr.  Fisher,  on  behalf  of  the  de- 
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fendant,  appellee,  sent  the  following  letter  to  the 
plaintiff : 

''We  hereby  accept  your  proposition  to  do  the  fol- 
lowing work  at  Spaulding  &  Merrick  building,  43rd 
and  Colorado  avenues,  Chicago,  for  which  we  agree  to 
pay  you  on  completion  and  acceptance  of  same  by  the 
architects  the  sum  of  $1,560. 

''Take  up  and  remove  the  sleepers  and  cinder  con- 
crete flooring  over  floor  construction  in  the  space  on 
fourth  and  sixth  floor.  On  this  space,  except  the  space 
indicated  for  roadster,  construct  a  concrete  floor  pitch 
for  drains,  of  which  there  will  be  six,  to  be  furnished 
by  you  and  set  in  locations  directed  by  architects.  This 
floor  to  be  constructed  on  a  base  composed  of  one  part 
Star  Stettine  cement,  two  parts  sharp  Torpedo  sand 
and  two  parts  fine  crushed  stone,  a  finish  of  1  inch 
starting  from  the  drain  to  the  level  of  the  finished 
wood  flooring  shall  be  of  one  part  Star  Stettine  cement 
and  two  parts  sharp  Torpedo  sand,  laid  with  a  smooth 
and  even  surface.  On  completion  of  the  work  remove 
all  rubbish  and  leave  premises  in  clean  condition.'' 

There  is  some  dispute  as  to  when  the  plaintiff  began 
work  on  the  floors,  some  witnesses  stating  it  to  have 
been  started  on  July  19,  1909,  and  others  July  20th  or 
21st.  The  plaintiff  finished  laying  the  floors  about 
August  15,  1909. 

Shortly  thereafter  the  architect  for  the  building, 
Mr.  Fellows,  examined  the  floors  that  had  been  put 
in  by  the  plaintiff  and  discovered  that  the  cement  sur- 
face of  the  floors  had  not  bonded  from  which  they  had 
become  so  badly  cracked  that  they  were  unserviceable 
and  unfit  for  any  purpose.  He  thereupon  rejected  the 
floors  and  ordered  them  torn  up  and  replaced.  The 
defendant  then  notified  the  plaintiff  in  several  letters 
that  the  work  was  defective  and  unsatisfactory  and 
did  not  meet  the  approval  of  the  architect  and  that 
they  expected  the  plaintiff  to  put  the  floors  in  first 
class  shape.  This  the  plaintiff  refused  to  do  unless 
paid  therefor.    The  plaintiff  claims  to  have  finally 
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sent  a  few  men  around  but  the  defendant's  men  were 
obliged  to  replace  the  floors. 

The  present  action  was  brought  in  the  Municipal 
Court  of  Chicago  to  seek  to  recover  $1,560,  the  origi- 
nal contract  price  plus  $206.10,  the  value  of  the  labor 
and  material  alleged  to  have  been  expended  in  assist- 
ing the  defendant  to  correct  the  defects  in  the  floors 
as  first  laid. 

On  the  other  hand,  the  defendant's  uncontradicted 
evidence  shows  that  it  expended  $1,088.45  in  replacing 
plaintiff's  unskilful  work  and  that  it  paid  to  Meacham 
&  Wright,  material  men,  a  bill  for  $527.25  for  cement 
sold  to  the  plaintiff  and  used  on  the  floors  in  question. 

The  trial  was  before  the  court  without  a  jury,  and 
the  court  found  the  issues  in  favor  of  the  defendant. 

Upon  a  careful  review  of  the  evidence  in  the  record 
we  are  of  the  opinion  that  the  plaintiff  did  not  comply 
with  its  contract  with  the  defendant.  It  is  not  se- 
riously controverted  in  the  evidence  that  the  floors,  as 
originally  laid  by  the  defendant,  were  poorly  laid ;  that 
the  cement  did  not  bind,  and  that  the  work  and  ma- 
terial were  fuU  of  voids  and  that  it  quickly  cracked  to 
pieces  after  it  was  laid.  We  do  not  think  that  the 
plaintiff  was  entitled  to  recover  under  its  contract  for 
the  work  done.  The  plaintiff  did  not  secure  an  archi- 
tect's  certificate  showing  that  the  work  was  done.  On 
the  contrary  it  clearly  appears  that  the  architect  con- 
demned the  work  and  required  the  floors  to  be  relaid. 
We  find  no  reason  in  the  evidence  for  disagreeing 
with  the  finding  of  the  trial  court  on  the  questions  of 
fact. 

It  is  urged  by  the  plaintiff  that  the  defendant  having 
its  foreman  on  the  work  as  the  work  progressed  and 
making  no  protest  as  to  the  doing  of  the  work,  either 
as  to  the  workmanship  or  material,  waived  the  provis- 
ions of  the  contract.  In  our  opinion  the  contention 
is  not  well  founded.  The  fact,  if  it  be  a  fact,  that  de- 
fendant's foreman  or  superintendent  watched  the  pro- 
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gress  of  the  work  and  made  no  complaint  would  not 
be  a  waiver  nor  constitute  an  estoppel.  (Monahan  v. 
Fitzgerald,  164  111.  525.) 

No  proposition  of  law  for  the  court  to  hold  covering 
this  question  was  presented  to  the  court.  We  think 
on  the  authority  of  Mclntyre  v.  Sholty,  121  111.  660; 
Mutual  Protective  League  v.  McKee,  223  HI.  364,  the 
defendant  is  not  in  a  position  to  urge  waiver  in  this 
court.  The  declaration  alleged  performance  of  the 
contract.  Under  such  allegations  the  plaintiff  was 
not  entitled  to  prove  waiver.  (Metal  Fireproofing  Co. 
V.  Boyce,  233  111.  284.) 

The  court  found  the  issues  for  the  defendant.  We 
think  the  finding  of  the  court  was  justified  by  the  evi- 
dence which  tended  to  show  that  the  plaintiff  had  not 
performed  its  contract.  Upon  that  theory  of  the  case 
it  is  unnecessary  for  us  to  discuss  the  question  pre- 
sented by  the  payment,  by  the  defendant,  of  the 
Meacham  &  Wright  cement  bill  incurred  by  the  plaint- 
iff. Upon  the  evidence  the  plaintiff  was  not  entitled 
to  recover  in  the  case  independent  of  any  items  of  re- 
coupment, of  which  the  Meacham  &  Wright  bill  was 
one.  The  evidence  shows  that  the  plaintiff  did  not 
comply  with  its  contract  and  in  consequence  of  its 
failure  to  perform  its  contract  all  but  500  yards  out 
of  the  8,000  yards  of  cement  laid  by  it  had  to  be  re- 
placed. No  proof  on  the  basis  of  quantum  meruit  for 
the  value  of  the  500  yards  was  made.  The  plaintiff  did 
not  attempt  to  introduce  any  evidence  of  what  the  500 
yards  were  worth  and  was  consequently  not  entitled 
to  recover  anything,  irrespective  of  the  proof  of  the 
alleged  recoupment. 

It  is  urged  that  the  trial  court  erred  in  admitting 
the  evidence  of  defendant's  witnesses  Hartwell  and 
Lynch  to  prove  the  market  value  of  cement,  stone  and 
sand  used  in  relaying  the  floor  and  asserted  that  there 
was  nothing  but  incompetent  evidence  before  the  court 
as  to  the  market  value  or  cost  of  the  floors  as  relaid. 
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The  only  objection  made  to  the  evidence  was  that  the 
price  of  material  was  immaterial  under  the  issues  of 
the  case  as  the  plaintiff  had  complied  with  the  terms 
of  its  contract.  No  objection  was  made  at  the  time  to 
the  evidence  on  the  groimd  that  the  witnesses  were 
not  qualified  to  testify  concerning  the  market  value  of 
the  materials  in  question.  We  do  not  think  the  court 
erred  in  admitting  the  evidence. 

Complaint  is  also  made  of  the  action  of  the  court  in 
refusing  to  strike  out  evidence  as  to  the  money  paid 
out  for  labor  on  the  ground  that  much  of  the  work 
was  done  at  night,  and  that  for  night  labor  there  was 
an  extra  charge  of  one  half.  There  is  no  evidence  in 
the  record  however  that  the  defendant  paid  any  of  the 
laborers  who  worked  on  this  job  outside  the  regular 
hour's  time  and  a  half.  And  there  is  evidence  that  the 
work  done  by  the  defendant  in  relaying  the  condemned 
floors  was  worth  the  amount  expended  by  them, 
namely,  $1,018.25.  The  only  evidence  in  the  case  as  to 
the  price  of  labor,  outside  of  regular  hours,  is  that  of 
the  witness  Gumbinger,  who  said  generally  the  price 
of  labor  beyond  regular  hours  is  time  and  a  half.  As- 
suming however  that  there  was  evidence  to  show  that 
defendant  paid  more  for  night  labor  than  for  day 
labor  there  is  no  perceptible  reason  why  it  was  not 
entitled  to  use  night  labor  in  an  endeavor  to  replace 
the  plaintiff's  work  as  soon  as  possible,  inasmuch  as 
plaintiff  had  had  time  and  opportunity  to  lay  the 
floors  in  accordance  with  the  contract.  The  question 
is  however  immaterial  as  the  plaintiff  failed  to  main- 
tain its  case  as  above  stated. 

We  find  no  material  error  of  the  court  in  its  hold- 
ings on  the  proposition  of  law  submitted  by  the  plaint- 
iff. 

Finding  no  material  error  in  the  record  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 
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William  H.  Yott  y.  John  H.  Austin,  Appellant,  and 

8.  T.  A.  Loftis,  Appellee. 

Gen.  No.  17,003. 

This  case  is  controlled  by  the  decision  in  Austin  y.  Yott,  post 
p.  327. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthub 
H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4, 
1912. 

W.  Knox  Haynes,  for  appellant 
No  appearance  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

This  case  rests  and  is  considered  by  us  upon  the 
same  record  as  the  case  General  Number  17,004.  The 
issues  and  material  facts  are  the  same  except  that  the 
parties  are  reversed.  The  decree  in  this  case  has  been 
in  substance  stated  in  the  opinion  filed  in  General 
Number  17,004,  and  reference  is  made  to  that  opinion 
as  indicating  our  conclusions  of  fact  in  this  case. 
Upon  the  conclusions  of  fact  the  decree  was  proper  and 
necessary  in  order  to  protect  the  business  purchased 
by  the  complainant  appellee.  We  find  no  reason  for 
reversiQg  the  decree  or  any  part  of  it,  and  it  is  af- 
firmed. 
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John  H.  Austin^  Appellant,  y.  William  H.  Yott  et  al.^ 

Appellees. 

Gen.  No.  17,004. 

Good  will — when  purchaser  not  enjoined  from  incorporating  com- 
pany using  name  of  bankrupt.  Where  a  business  of  supplying 
remedies  for  the  hair  and  scalp  is  made  valuable  by  advertising 
and  can  be  conducted  by  clerks  filling  orders  by  supplying  labeled 
packages  of  uniform  size  and  shape,  it  is  a  business  of  a  commercial 
and  nonprofessional  character;  and  on  a  sale  of  the  business  and 
good  will  by  a  trustee  in  bankruptcy  an  incorporation  of  a  com- 
pany, using  the  name  of  the  bankrupt  with  the  addition  of  the 
word  "company,"  to  take  over  the  purchase  cannot  be  enjoined  by 
the  bankrupt. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthub 
H.  Pbost,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  June  4,  1912. 

Statement  by  the  Court.  On  May  10,  1909,  appel- 
lant, John  H.  Austin,  hereinafter  called  complainant, 
filed  his  bill  of  complaint  setting  out  that  he  had 
been  for  more  than  twenty  years  engaged  in  the  study 
and  examination  of  the  human  hair  and  scalp,  and  the 
preparation  and  sale  of  various  secret  compounds 
beneficial  to  the  hair  and  scalp,  and  had  continuously 
advertised  to  the  public  that  he  was  a  person  of  spe- 
cial knowledge  and  skill  in  relation  to  the  hair  and 
scalp,  and  the  possession,  preparation  and  selection 
of  remedies  adapted  to  the  various  conditions  thereof, 
and  that  by  reason  of  his  skill  and  advertisements  had 
the  personal  confidence  of  a  large  number  of  persons 
who  had  purchased  the  remedies  and  compounds  pre- 
pared by  him;  that  he  was  generally  and  commonly 
known  as  Prof.  J.  H.  Austin ;  that  on  the  18th  day  of 
February,  1909,  he  was  adjudged  a  bankrupt  by  the 
District  Court  of  the  United  States,  and  that  all  of  his 
estate  went  to  his  trustee  in  bankruptcy;  that  appel- 
lees, William  H.  Yott,  Fred  J.  Eoepler  and  W.  0. 
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Hyde,  hereinafter  called  defendants,  conceived  the 
plan  or  scheme  of  forming  a  corporation  under  the 
name  of  ''Prof.  J.  H.  Austin  Company"  to  go  into  the 
business  of  manufacturing  and  selling  various  com- 
pounds for  the  hair  and  scalp  and  advertising  the 
same,  and  that  by  reason  of  the  adoption  of  the  com- 
plainant 's  name  as  the  name  and  title  of  the  proposed 
corporation,  to  induce  people  to  believe  that  the  com- 
plainant was  connected  with  the  said  corporation,  and 
to  cause  the  public  to  believe  that  such  compounds  and 
remedies  as  said  proposed  corporation  might  manu- 
facture were  prepared  by  the  complainant,  and  that 
the  complainant's  skill  and  knowledge  were  employed 
in  the  preparation  thereof;  that  the  complainant  has 
not  consented  to  the  use  of  his  name,  and  the  said  de- 
fendants have  no  right  to  acquire  it  in  the  manner  con- 
templated by  them;  that  the  defendants  on  March  30, 
1909,  in  execution  of  the  plan  filed  a  statement  with  the 
Secretary  of  State  and  received  a  license  to  open  books 
for  subscription  to  the  capital  stock  of  the  proposed 
corporation;  that  complainant  protested  to  the  de- 
fendants and  was  informed  that  no  further  proceed- 
ings would  be  taken  without  notice;  that  since  that 
time  notice  has  been  given  that  defendants  would  pro- 
ceed with  the  completion  of  the  corporation ;  that  such 
action  would  be  a  fraud  upon  the  complainant  and  the 
public,  and  that  the  complainant  is  without  remedy 
at  law,  and  irremediable  damages  will  be  caused.  The 
bill  prays  for  an  injunction  and  is  verified  by  the  af- 
fidavit of  the  complainant.  On  the  same  day  an  in- 
junction was  issued  commanding  the  defendants  to 
desist  and  refrain  from  in  any  manner  proceeding  to 
perfect  the  organization  of  a  corporation  under  the 
name  of  ''Prof.  J.  H.  Austin  Company"  or  any  name 
in  which  J.  H.  Austin  was  a  component  part,  or  from 
making  any  use  of  the  name  of  J.  H.  Austin,  or  John 
H.  Austin,  or  Prof.  J.  H.  Austin,  in  and  about  the 
carrying  on  of  the  business  of  manufacturing,  selling, 
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or  advertising  or  offering  for  sale  any  compound  or 
remedy  for  conditions  of  the  hair  or  scalp  in  any 
manner  which  would  tend  to  deceive  the  public  or  cause 
any  portion  thereof  to  believe  that  said  remedies  or 
compounds  were  manufactured  or  prepared  personally 
by  complainant,  or  would  tend  to  cause  the  public  to 
believe  that  complainant  is  personally  connected  with 
the  manufacture,  preparation  or  sale  of  such  remedies 
or  compounds. 

On  August  24,  1909,  the  joint  and  several  answers 
of  the  defendants  were  filed  to  the  bill,  denying  the 
material  allegations  thereof  except  the  allegation  that 
the  complainant  was  adjudicated  a  bankrupt.  In  De- 
cember, 1909,  the  defendants  took  leave  to  withdraw 
their  answer,  and  to  file  and  filed  a  plea  setting  up  that 
for  several  years  previous  to  February  8,  1909,  the 
plaintiff  was  in  the  conduct  of  a  business  under  the 
name  of  *'Prof.  J.  H.  Austin,'^  describing  the  business 
set  forth  in  the  complainant's  bill;  that  after  the  mat- 
ters alleged  in  the  bill  and  before  the  bill  was  filed,  J. 
E.  Winterbotham  was  appointed  trustee  in  bankruptcy 
of  complainant's  estate,  and  qualified  as  such,  and 
was  afterward  directed  by  the  court  of  bankruptcy  to 
sell  certain  assets  belonging  to  the  said  estate,  and  the 
trustee  did,  on  May  11,  1909,  sell  to  E.  E.  Berlet  all 
the  assets  belonging  to  said  estate,  all  right,  title  and 
interest  of  said  trustee  as  such  in  the  chattel  property 
belonging  to  said  estate,  and  in  the  business  of  said 
bankrupt  complainant  as  conducted  by  him  in  the  Mc- 
Vicker's  Theatre  building,  Chicago,  Illinois,  at  and  pre- 
vious to  the  time  of  his  adjudication  in  bankruptcy, 
and  all  right,  title  and  interest  of  the  trustee  in  the 
good  will  of  the  business  and  all  rights  and  property 
which  the  trustee  then  had  in  and  pertaining  to  said 
business  of  the  bankrupt  complainant;  that  the  trus- 
tee gave  Berlet  a  bill  of  sale,  on  May  21,  1909,  and 
Berlet  on  June  1,  1909,  by  a  bill  of  sale  conveyed  to 
the  defendant  William  H.  Yott  all  the  assets  which  he 
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had  purchased  from  the  trustee;  that  being  advised 
by  counsel  that  the  assets  offered  by  the  trustee  would 
include  the  good  will  of  the  business  conducted  by  the 
plaintiff  prior  to  his  bankruptcy,  Yott  on  March  30th 
filed  a  statement  for  the  incorporation  of  * '  Prof.  J.  H. 
Austin  Company,'*  and  received  a  license;  that  this 
was  done  for  the  purpose  of  providing  a  corporation 
to  take  over  the  assets  of  the  bankrupt  complainant, 
and  that  Yott  desires  to  complete  the  corporation  for 
the  purpose  of  assigning  to  it  said  assets. 

The  plea  further  sets  out  that  on  March  18th  the 
complainant  filed  a  petition  in  the  bankruptcy  court 
representing  that  he  had  been  engaged  in  treating 
diseases  of  the  hair  and  scalp  and  furnishing  treat- 
ment therefor  to  individual  persons,  and  substantially 
what  appears  in  the  complainant's  bill  of  complaint, 
and  the  manner  in  detail  of  conducting  his  business ; 
and  the  petition  prayed  for  an  order  that  the  trustee 
desist  from  personating  petitioner  aud  that  he  turn 
over  all  mail  to  the  petitoner. 

On  March  10,  1909,  the  trustee  filed  in  the  District 
Court  of  the  United  States  an  answer  to  the  petition, 
and  the  answer  is  set  forth  in  the  plea. 

On  March  31st,  the  referee  entered  an  order  in 
bankruptcy  on  the  petition  and  answer  of  the  trustee  as 
follows : 

**The  matter  of  the  petition  of  the  bankrupt  herein 
and  the  answer  of  the  trustee  thereto,  in  which  the 
bankrupt  asks  for  an  order  in  regard  to  the  mail,  com- 
ing on  to  be  heard  the  bankrupt  offering  no  testimony 
in  support  of  his  petition  and  it  appearing  from  the 
proofs  offered  by  the  trustee  that  the  business  of  said 
bankrupt  is  not  a  professional  business  but  a  com- 
mercial business,  and  it  appearing  that  the  property 
of  the  bankrupt  estate  was  used  by  the  bankrupt  in  ob- 
taining and  filling  orders  received  by  him  after  filing 
his  petition  in  bankruptcy,  and  it  appearing  that  it  is 
impossible  to  separate  the  mail  belonging  to  said  bank- 
rupt and  said  trustee,  for  that  and  various  other  rea- 
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sons  it  is  therefore  ordered  that  the  prayer  of  said 
petition  be  denied.'* 

The  plea  then  sets  out  that  the  order  of  the  referee 
above  mentioned  was  confirmed  in  April,  1909,  by  the 
District  Court  and  that  it  remains  in  full  force  and 
effect. 

The  plea  of  the  defendants  was  on  January  25, 
1910,  overruled,  but  allowed  to  stand  as  the  answer  to 
the  complainant's  amended  bill. 

Eeplications  were  made  to  the  answer  after  certain 
portions  of  it  had  been  expunged  on  exceptions  taken 
thereto,  and  on  June  4,  1910,  upon  the  final  hearing, 
the  court  entered  a  decree  in  which  eighteen  findings 
are  made,  adjudging  and  decreeing  that  the  prelim- 
inary injunction  entered  in  the  case  be  dissolved  and 
the  complainant's  bill  of  complaint  as  amended  be 
dismissed  with  costs  to  the  defendant.  From  that 
decree  the  present  appeal  is  prosecuted. 

There  was  pending  in  the  same  court  at  the  time 
of  the  pendency  of  this  cause  a  bill  filed  by  S.  T.  A.  Lof- 
tis,  substituted  for  William  H.  Yott,  against  John 
H.  Austin,  in  which  substantially  the  same  issues  and 
questions  were  presented  as  in  this  cause.  The  two 
cases  were  consolidated  for  hearing,  and  on  June  4, 
1910,  a  decree  was  also  entered  in  the  case  of  Loftis 
V.  Austin,  by  which  the  court  ordered,  adjudged  and 
decreed  that  the  said  John  H.  Austin,  his  agents,  and 
employes,  be  perpetually  restrained  and  enjoined  from 
in  any  manner  receiving,  using  or  appropriating  to  his 
own  use  any  letters  or  mail  matter  relating  to  or  con- 
nected with  the  business  conducted  by  said  Austin  in 
Chicago  previous  to  his  bankruptcy,  and  restraining 
Austin  and  his  agents  from  taking  and  receiving  any 
letters  or  mail  written  or  sent  by  parties  seeking 
thereby  to  purchase  or  procure  information  about  the 
said  preparations  so  sold  by  Austin,  in  the  conduct 
of  his  business  in  Chicago  previous  to  his  bankruptcy, 
and  appointing  a  receiver  to  take  and  receive  the  mail 
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from  the  United  States  postal  authorities  at  Chicago, 
addressed  to  Prof.  Austin  or  Prof.  J.  H.  Austin,  Mo- 
Vicker's  Theatre  building,  Chicago,  or  Prof.  Austin, 
or  Prof.  J.  H.  Austin  in  Chicago,  or  Chicago,  Illinois, 
unless  such  mail  matter  was  addressed  to  the  resi- 
dence of  said  Austin,  and  directing  the  receiver  upon 
receiving  such  mail  to  turn  it  over  to  the  complainant, 
and  providing  a  bond  to  be  given  by  the  receiver,  and 
assessing  costs  against  Austin.  From  this  decree  also 
Austin  prosecutes  an  appeal  to  this  court,  and  the 
causes  have  been  consolidated  for  hearing  upon  the 
same  record. 

W.  Knox  Haynes,  for  appellant. 
No  appearance  by  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

We  have  carefully  reviewed  the  evidence  contained  in 
the  record,  and  we  are  of  the  opinion  from  the  evi- 
dence that  the  findings  of  the  decree  entered  in  the 
case  are  sustained  by  the  evidence.  In  our  opinion  the 
business  conducted  by  the  appellant  here  was  a  purely 
commercial  business  to  which  good  will  had  attached 
by  means  of  the  advertising  conducted  by  the  busi- 
ness. The  evidence  shows  that  the  business  was  con- 
ducted by  the  assistance  of  clerks,  and  was  reduced 
to  a  system  by  which  the  clerks  themselves  were  able 
to  put  up  and  fill  the  orders  of  the  various  custom- 
ers when  received,  and  such  orders  were  filled  as 
in  an  ordinary  commercial  business,  and  that  the  pack- 
ages in  which  the  remedies  were  put  up  were  of  a 
uniform  size  and  shape  and  were  labeled  in  such  man- 
ner that  they  could  be  selected  by  the  clerks  of  the 
business,  and  that  the  names  of  Prof.  Austin  and 
Prof.  J.  H.  Austin  in  connection  with  the  business 
became  and  were  mere  trade  names  when  used  in  con- 


Chicago — First  District — June,  1912.        333 

Austin  V.  Yott,  171  111.  App.  327. 

nection  with  the  preparations  sold,  and  it  was  a  mail 
order  business  of  a  purely  commercial  and  non-pro- 
fessional character. 

The  evidence  shows  that  in  the  conduct  of  that  busi- 
ness the  complainant  John  H.  Austin  became  indebted 
to  S.  T.  A.  Loftis  in  the  sum  of  $3,000  for  advertising 
ordered  by  said  Austin  to  advertise  the  said  business, 
and  the  preparations  sold,  and  that  that  debt  was, 
among  others,  scheduled  by  Austin  in  his  proceedings 
in  bankruptcy;  and  that  after  the  8th  of  February, 
1909,  when  Austin  was  adjudged  a  bankrupt,  Joseph 
E.  Winterbotham  became  the  trustee  in  bankruptcy, 
and  under  the  direction  of  the  court  continued  the  busi- 
ness of  the  bankrupt  until  it  was  sold  out  as  alleged 
in  the  answer  to  the  bill,  under  the  direction  of  the 
District  Court  of  the  United  States  to  R.  E.  Berlet, 
the  sale  including  all  the  right,  title  and  interest  of  the 
trustee  as  such  in  the  business  of  said  Austin  as  con- 
ducted by  him  in  the  McVicker's  Theatre  building, 
Chicago,  Illinois,  at  and  previous  to  his  adjudication 
in  bankruptcy;  and  all  right,  title  and  interest  of  the 
trustee  as  such  in  the  good  will  of  the  business,  and  all 
rights  and  property  which  the  trustee  had  pertaining 
to  the  business ;  and  that  the  trustee  made  conveyance 
to  Berlet  of  all  the  assets  so  sold  and  Berlet  conveyed 
the  property  to  Yott  one  of  the  defendants  in  the 
cause;  and  that  the  right,  title  and  interest  to  the 
assets  which  they  received  from  Berlet  were  and  are 
the  property  of  Loftis,  and  by  means  of  the  convey- 
ance Loftis  acquired  all  the  property  rights  in  the 
good  will  of  the  business  conducted  by  Austin,  as  ap- 
plied to  the  preparations  manufactured  and  sold  by 
him  at  Chicago,  Illinois. 

In  our  opinion  the  defendants  had  a  right  to  incor- 
porate the  business  so  obtained  by  tliem,  under  the 
name  *'Prof.  J.  H.  Austin  Company,"  and  that  they 
were  acting  within  their  legal  rights  in  creating  a  cor- 
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poration  under  that  name  for  the  purpose  of  conduct- 
ing the  business  which  they  had  acquired. 

In  our  opinion,  the  decree  of  the  court  dissolving 
the  preliminary  injunction  and  dismissing  the  com- 
plainant's bill  of  complaint  was  properly  entered. 
The  decree  is  therefore  affirmed. 

Affirmed. 


John  B.  Gregory,  Appellant,  t.  Laura  Hough,  Defend- 
ant, Jane  M.  Mitchell,  Appellee. 

Gen.  No.  16,985. 

1.  Judgment — when  transcript  o/,  rendered  in  justice  court  cartr 
not  he  filed.  Chap.  79,  Art.  XII,  Sec.  135,  relative  to  the  filing  of 
transcripts,  does  not  permit  a  transcript  of  the  judgment  in  a  Jus- 
tice court  to  be  filed  so  as  to  continue  the  same  in  force  where  a 
new  judgment  on  the  motion  of  the  party  receiving  such  prior 
judgment  has  been  rendered  in  the  Circuit  Court  on  the  same 
cause  of  action. 

2.  Judgment — effect  of,  rendered  ty  Circuit  Court  on  appeal  from 
justice  court,  A  judgment  rendered  by  the  Circuit  Court  on  appeal 
from  a  justice  court  is  a  new  judgment  and  does  not  operate  as  an 
affirmance,  if  rendered  for  the  same  party,  of  the  judgment  ren- 
dered in  the  justice  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Merritt 
W.  PiNCKNTCT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4» 
1912. 

Geobgb  M.  Stevens,  for  appellant. 

CHABI4BS  L.  Babtlett  and  Shbbman  C.  Spitzer,  for 
appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
conrt. 
On  April  27,  1905,  the  appellant  obtained  judgment 
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against  one  Laura  Hough  before  a  justice  of  the  peace 
of  Cook  county,  Illinois.  Immediate  execution  was 
issued  upon  proper  affidavit,  and  on  April  29,  1905, 
a  return  of  nulla  bona  was  made.  On  the  same  day  a 
transcript  of  the  judgment  was  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  Cook  county.  On  May 
16,  1905,  the  defendant,  Laura  Hough,  perfected  an 
appeal  to  the  Circuit  Court  by  filing  and  having  ap- 
proved a  bond.  On  February  26,  1908,  the  case  was 
tried  de  novo  in  the  Circuit  Court,  and  a  judgment  en- 
tered in  favor  of  the  appellant  and  against  the  said 
Laura  Hough.  Before  the  case  in  the  Circuit  Court 
was  reached  for  trial,  and  on  May  6,  1907,  the  defend- 
ant, Laura  Hough,  conveyed  certain  real  estate  owned 
by  her  to  one  Jane  M.  Mitchell.  After  the  judgment 
referred  to  was  entered  in  the  Circuit  Court  in  the 
appeal  case  in  March,  1908,  an  execution  was  issued, 
and  upon  its  being  returned  nidla  bona  an  alias  execu- 
tion was  issued  on  May  4,  1910.  On  the  latter  execu- 
tion, on  May  6,  1910,  the  sheriff  of  Cook  county  levied 
upon  the  real  estate  theretofore  conveyed,  as  stated, 
by  the  said  Laura  Hough  to  the  said  Jane  M.  Mitch- 
ell. Thereupon  the  said  Jane  M.  Mitchell  entered  her 
appearance  in  ''Justice  of  the  Peace  Transcript  No. 
22,465,**  and  moved  the  court  to  quash  the  alias  exe- 
cution and  vacate  the  levy  made  by  virtue  thereof  on 
the  real  estate  conveyed  to  her  by  the  said  Laura 
Hough.  The  motion  was  granted  and  the  execution 
ordered  quashed  and  the  levy  made  by  virtue  thereof 
vacated.  From  this  order  the  appellant,  John  R. 
Gregory,  has  perfected  an  appeal  to  this  court. 

Section  135,  Article  XII,  Chapter  79  R.  S.  of  1908, 
is  as  follows: 

**  When  it  shall  appear  by  the  return  of  the  execution 
first  issued  as  aforesaid,  that  the  defendant  has  not 
personal  property  sufficient  to  satisfy  the  judgment 
and  costs  within  the  coimty  in  which  judgment  was 
rendered,  and  it  is  desired  by  the  plaintiff  to  have  the 
same  levied  on  real  property  in  that  or  any  other 
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county,  it  shall  be  lawful  for  the  justice  to  certify- 
to  the  clerk  of  the  Circuit  Court  of  the  county  in  which 
such  judgment  was  rendered,  a  transcript,  which  shall 
be  filed  by  said  clerk,  and  the  judgment  shall  thence- 
forward have  all  the  effect  of  a  judgment  of  the  said 
court,  and  execution  shall  issue  thereon  out  of  that 
court,  as  in  other  cases." 

By  section  124  it  is  provided  that  by  the  filing  of 
the  transcript  real  property  of  the  defendant  shall  be 
bound  for  the  payment  of  the  judgment  from  the  date 
of  the  filing  of  a  transcript. 

It  is  the  contention  of  the  appellant  that  under  these 
two  sections  of  the  statute  a  lien  was  created  in  favor 
of  the  appellant,  and  that  execution  was  properly  is- 
sued upon  the  transcript  judgment,  notwithstanding 
a  new  judgment  had  been  entered  in  the  Circuit  Court 
at  the  instance  of  appellant  in  the  case  then  pending 
in  that  court  on  the  appeal  from  the  justice  of  the 
peace. 

In  our  opinion  it  was  not  the  intention  of  the  legis- 
lature in  the  enactment  referred  to  that  there  should 
be  two  judgments  in  favor  of  a  creditor  and  against 
a  debtor  in  a  proceeding  on  one  cause  of  action.  Un-' 
doubtedly  the  lien  created  by  the  filing  of  a  transcript 
was  intended  to  apply  only  to  such  judgments  as  be- 
came final  in  justice  courts.  Under  the  statute,  the  de- 
fendant, Laura  Hough,  had  twenty  days  in  which  to 
perfect  her  appeal.  The  appeal  having  been  perfected, 
the  case  necessarily  had  to  be  tried  de  novo.  The  judg- 
ment entered  was  not  an  affirmance  of  a  judgment  of 
a  lower  court,  as  is  the  case  where  on  appeal  or  writ 
of  error  a  judgment  of  an  inferior  court  is  affirmed 
by  the  Appellate  or  Supreme  Court.  The  statute  re- 
quires that  to  maintain  the  lien  a  writ  of  execution 
be  sued  out  by  the  judgment  creditor  within  one  year 
from  the  rendition  of  the  judgment.  In  this  case  the 
execution  issued  on  the  transcript  judgment  was  not 
sued  out  within  a  year.  It  is  contended  by  appellant, 
however,  that  the  provision  of  the  statute  that  when  a 
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party  in  whose  favor  a  judgment  is  rendered  is  re^ 
strained  by  injunction  out  of  chancery,  or  by  appeal, 
or  by  the  order  of  a  judge  or  court,  etc.,  the  time  he 
is  so  restrained  or  delayed  shall  not  be  considered  as 
any  part  of  the  time  mentioned,  excused  the  appellant 
from  suing  out  the  execution  within  a  year.  This 
would  undoubtedly  be  so  if  the  effect  of  the  rendition 
of  the  judgment  in  favor  of  the  appellant  in  the  Cir- 
cuit Court  on  the  appeal  operated  as  an  afl5rmance 
of  the  judgment  entered  by  the  justice  of  the  peace,  a 
transcript  of  which  was  filed.  The  effect  of  the  judg- 
ment, however,  was  not  to  aflSrm  the  judgment  entered 
by  the  justice.  It  was  a  new  judgment  entered  in  favor 
of  the  appellant  on  his  own  motion,  and  for  a  slightly 
larger  amount.  The  statute  allowing  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  requires  the 
appealing  party  to  give  a  bond  for  the  payment  of  the 
judgment  in  double  the  amount  thereof.  If  the  bond 
given  is  not  adequate  an  order  may  be  obtained  re- 
quiring the  filing  of  a  new  and  suflScient  bond. 

In  the  case  of  Pool  v.  Breese,  114  111.  594,  it  was 
said: 

*'The  effect  of  an  appeal  from  an  inferior  to  a  su- 
perior tribunal,  where,  as  here,  the  superior  tribunal  is 
required  to  try  the  question  appealed  de  novo,  and  ren- 
der thereon  such  decision  as  in  its  opinion  should  be 
rendered  under  the  law  and  the  evidence,  is  to  vacate 
and  set  aside  the  decision  of  the  inferior  tribunal.^' 

The 'language  just  quoted  was  not  used  in  a  case 
arising  on  an  appeal  from  a  judgment  of  a  justice  of 
the  peace,  and  we  do  not  think  that  when  a  case  is  ap- 
pealed from  a  justice  of  the  peace  to  the  Circuit  Court 
it  can  be  said  that  the  judgment  of  the  justice  of  the 
peace  is  vacated  upon  the  perfecting  of  the  appeal,  be- 
cause if  the  appeal  for  any  reason  is  dismissed  and  a 
procedendo  awarded,  the  efficacy  of  the  judgment  in 
the  justice  court  is  immediately  re-established,  and  so, 
in  our  opinion,  the  lien  upon  the  real  estate  of  the 
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judgment  debtor  would  also  be  re-established  if  a  tran- 
script in  pursuance  of  the  statute  had  been  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court,  and  the 
provision  of  the  statute  with  respect  to  the  issuance 
of  an  execution  had  been  complied  with,  that  is  to  say 
within  a  year  after  the  dismissal  of  the  appeal. 

But  where,  as  here,  a  judgment  in  the  Circuit  Court 
is  obtained  upon  the  same  cause  of  action  as  the  judg- 
ment in  the  justice  court,  in  our  opinion  the  party 
moving  for  a  judgment  may  properly  be  said  to  have 
elected  his  remedy  and,  in  effect,  to  have  released  any 
rights  obtained  under  the  first  judgment  and  the  tran- 
script of  the  same,  and  to  confine  himself  to  the  rights 
obtained  by  the  entry  of  the  new  judgment,  with  the 
protection  and  security  given  by  the  appeal  bond  made 
in  his  favor. 

We  have  carefully  considered  the  cases  to  which  our 
attention  has  been  called  by  the  appellant,  among  oth- 
ers Dawson  v.  Cunning,  50  HI.  App.  286;  Schafer  v. 
Buck,  76  id.  464 ;  Bank  of  Commerce  v.  Franklin,  88  id. 
198;  Snyder  v.  Powell,  133  id.  393.  As  suggested  by 
counsel  for  appellee,  all  of  these  cases  had  to  do  with 
the  status  of  justices'  judgments  pending  an  appeal 
therefrom,  and  in  none  of  them  had  a  second  judg- 
ment been  entered  at  the  instance  and  in  favor  of  the 
judgment  creditor.  If  the  contention  of  the  appellant 
is  correct,  then  it  would  seem  that  the  appellant  ob- 
tained a  lien  upon  real  estate,  title  to  which  stood  in 
the  appellee  Jane  M.  Mitchell,  and  which  theretofore 
was  in  the  defendant  Laura  Hough,  and  also  a  lien 
for  a  larger  amount  upon  any  real  estate  of  which 
Laura  Hough  might  have  been  possessed  at  the  time 
of  the  rendition  of  the  second  judgment.  It  is  of 
course  true  that  appellant  would  be  restrained  in  a 
proper  proceeding  from  attempting  to  collect  upon 
both  judgments,  but,  as  heretofore  stated,  we  do  ijot 
think  the  statute  allowing  the  filing  of  a  transcript 
should  be  so  construed  as  to  permit  a  condition  of  this 
sort  to  arise. 
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No  question  is  raised  by  appellant  as  to  the  juris- 
diction of  the  Circuit  Court  in  the  premises  or  the 
manner  in  which  it  was  invoked. 

For  the  reasons  stated  the  order  entered  in  the 
Circuit  Court  will  be  affirmed. 

Affirmed. 


Lizzie  Sutterlute^  Appellee,  y.  The  Supreme  Court 
of  the  Independent  Order  of  Foresters,  Appellant. 

Gen.  No.  16,958. 

Insubancb — evidence.  It  cannot  be  said  that  the  verdict  of  the 
Jury  permitting  a  recovery  on  a  benefit  certificate  or  their  special 
verdicts  to  the  effect  that  the  insured  was  not  a  liquor  dealer  are 
manifestly  against  the  weight  of  the  evidence,  where  there  is  con- 
siderable evidence  that  although  a  saloon  license  was  taken  out 
in  the  name  of  the  insured  he  did  not  conduct  the  saloon  but  was 
a  musician,  and  that  the  saloon  belonged  to  his  wife,  who  con- 
ducted the  same  and  reimbursed  the  brewing  company  for  the 
Ucense  which  it  had  in  reality  taken  out  in  the  name  of  the  in- 
sured. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben 
M.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Aflirmed.  Opinion  filed  June  4,  1912. 
Rehearing  denied  June  18,  1912. 

ChartiTjS  F.  VoGEii,  for  appellant. 

Roy  0.  GiLBEBT  and  Willabd  A.  White,  for  appel- 
lee; J.  W.  Sutton,  of  counsel. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Recovery  was  had  upon  a  benefit  certificate  issued 
by  the  appellant  to  Arthur  Frank  Sutterlute,  his  wife, 
the  appellee,  being  the  beneficiary. 

In  his  application,  Sutterlute  described  himself  as  a 
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music  teacher.  The  contention  of  the  appellant  is  that 
he  was  a  liquor  dealer,  and  as  such,  under  the  consti- 
tution of  the  order,  was  not  eligible  to  membership. 

In  answer  to  three  interrogatories  the  jury  found 
that  the  intestate  did  not  falsely  and  knowingly  mis- 
represent his  occupation  in  his  application,  that  he  did 
not  falsely  and  knowingly  represent  that  he  was  not 
in  any  way  engaged  in  the  manufacture  or  sale  of  spir- 
ituous or  malt  liquors  or  wines  in  his  medical  examina- 
tion paper,  and  that  he  did  not  falsely  and  knowingly 
misrepresent  his  occupation  in  his  medical  examina- 
tion paper.  In  answer  to  a  fourth  interrogatory  they 
found  that  no  officer  of  Court  Magnolia  No.  3537  knew 
or  had  reason  to  believe  that  Sutterlute  was  engaged 
in  any  way  in  the  manufacture  or  sale  of  spirituous 
or  malt  liquors  or  wines  when  he  made  application  for 
the  benefit  certificate. 

We  are  asked  to  reverse  the  case  because  the  special 
findings  of  the  jury  as  well  as  the  verdict  are,  as  al- 
leged, against  the  manifest  weight  of  the  evidence. 

It  seems  that  a  license  to  conduct  a  saloon  was  is- 
sued in  the  name  of  Arthur  Frank  Sutterlute  in  his 
lifetime ;  but  he  himself  was  a  musician,  and  in  addi- 
tion to  giving  lessons  upon  the  zither,  and  perhaps 
some  other  instruments,  played  at  concerts.  The  ap- 
pellee testified  that  the  license  was  obtained  by  the 
Gottfried  Brewing  Company  at  her  request,  and  that 
she  at  all  times  conducted  the  saloon;  that  the  license 
was  taken  in  the  name  of  her  husband  but  paid  for  by 
the  brewing  company ;  that  she  paid  the  amount  of  the 
license  fee  to  the  brewing  company  in  installments; 
that  she  handled  all  the  money  and  did  all  the  business 
in  connection  with  the  undertaking.  There  was  other 
testimony  oflfered  on  behalf  of  the  appellee  to  the 
eflfect  that  Sutterlute  was  a  musician  and  tending  to 
indicate  that  that  was  his  principal  occupation. 

L.  L.  Moody,  another  witness  for  appellee,  testified 
that  he  was  the  chief  ranger  of  Court  Magnolia  and 
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solicited  the  application  of  Sutterlute  for  membership ; 
that  he  often  went  to  the  saloon,  which  was  a  very 
small  one,  about  20  by  25  feet,  with  living  rooms  in 
the  rear;  that  he  became  acquainted  with  Sutterlute 
by  being  invited  in  there  to  hear  him  sing;  that  Sut- 
terlute told  him  the  saloon  belonged  to  his  wife,  and 
wanted  to  know  if  the  order  would  take  him  in ;  that 
the  witness  told  Sutterlute  he  could  be  taken  in  as  a 
musician,  if  that  was  his  business  and  his  wife  was 
running  the  saloon;  that  he  knew  at  the  time  that  no 
saloon  keeper  could  be  admitted  to  the  order ;  that  Sut- 
terlute did  not  tell  him  the  license  was  in  his  name, 
and  that  if  he  had  done  so  the  witness  would  not  have 
proposed  him  as  a  member  of  the  order.  He  had  no 
recollection  as  to  whether  or  not  he  had  seen  Sutter- 
lute ** serve  drinks.'' 

The  testimony  on  behalf  of  the  appellant  consisted 
of  that  of  the  medical  examiner  and  two  witnesses,  one 
of  whom  testified  that  Sutterlute  five  years  before  the 
time  of  the  trial  was  employed  by  him  in  his  saloon; 
•  that  the  work  consisted  in  playing  his  zither  and  oc- 
casionally in  assisting  him  in  his  work  about  the  sa- 
loon, tending  bar,  etc.  Another  witness  testified  that 
Sutterlute  told  him  in  a  conversation  in  the  early  part 
of  April,  1904,  that  he  proposed  to  open  a  saloon  and 
wanted  the  witness  to  come  and  do  some  work;  that 
he  did  such  work,  consisting  of  paper-hanging,  paint- 
ing and  glazing,  and  saw  Sutterlute  in  the  saloon  at 
that  time;  that  he  was  ^ ^handing  out''  drinks. 

The  contention  of  the  appellant  is  that  the  fact  that 
the  license  was  taken  out  in  the  name  of  Sutterlute 
is  conclusive  evidence  that  he  was  engaged  in  the  sa- 
loon business.  As  heretofore  stated,  it  would  seem 
that  the  application  for  the  license  was  made  by  the 
brewing  company  in  his  name;  that  the  brewing  com- 
pany paid  for  the  same,  and  that  appellee  reimbursed 
the  brewing  company.  It  would  also  seem  that  Moody, 
the  chief  officer  of  the  local  court  when  he  solicited 
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Sutterlute  to  become  a  member,  must  have  known  of 
all  the  circumstances  except  the  fact  that  the  license 
was  issued  in  Sutterlute 's  name. 

We  are  unable  to  say  that  the  verdict  of  the  jury  or 
the  answers  made  by  them  to  the  special  interroga- 
tories are  against  the  manifest  weight  of  the  evidence. 

Complaint  is  made  that  an  instruction  asked  by  ap- 
pellant was  not  given.  In  our  opinion  the  substance 
of  the  instruction  was  incorporated  in  one  that  was 
given.  The  court  at  the  request  of  the  defendant  gave 
fifteen  instructions,  some  of  them  of  great  length,  and 
we  think  they  were  as  favorable  to  the  appellant  as  it 
had  any  reason  to  ask. 

As  we  find  no  error  in  the  record  the  judgment  is 
affirmed. 

Affirmed. 


Northern  Goal  &  Supply  Co.,  Appellant,  y.  Mueller 

Bros.  Fuel  Co.,  Appellee. 

Oen.  No.  16,919. 

1.  SET-onp — U77ien  plaintiff  estopped  to  deny  right  of.  In  a  Munic- 
ipal Court  suit  of  the  first  class  to  recover  the  value  of  coal  de- 
livered under  a  contract,  plaintiff  is  estopped  under  rule  22  of  the 
Municipal  Court  Act  from  questioning  the  right  of  defendant  to 
interpose  a  verified  claim  of  set-ofC  for  damages  sustained  by  rea- 
son of  plaintiff's  failure  to  deliver  coal  under  another  contract 
where  plaintiff  did  not  move,  under  said  rule  22,  to  strike  said 
verified  claim  of  set-off  from  the  files,  but  instead  joined  issue  on 
such  point 

2.  Instructions — when  Municipal  Court  may  refuse  written. 
Where  oral  instructions  are  given  under  the  Municipal  Court  Act, 
the  interposition  of  general  objections  together  with  the  tender  of 
written  instructions  is  improper  practice  under  rule  8  of  said  act, 
and  the  court  may  properly  refuse  such  instructions. 

3.  INSTBUOTIONS — wTicn  proper  on  the  point  of  damages.  An  In- 
struction that  the  amount  of  damages  shall  be  fixed  by  the  jury, 
under  the  evidence  and  instruction  of  the  court,  is  proper. 
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4.  Damages — when  not  excessive.  Damages  assessed  by  the  Jury 
are  not  excessive  where  the  amount  is  within  the  range  of  the 
testimony. 

5.  Municipal  CouBT—/ttd<ciaI  notice  of  rules.  Though  it  is  the 
better  practice  to  set  forth  rules  of  court  relied  on  in  the  record 
on  appeal,  the  Appellate  Court  will  assume  that  rules  are  correctly 
set  forth  in  the  briefs  and  publications  to  which  its  attention  has 
been  called  where  the  constitutionality  of  the  section  of  the  Munic- 
ipal Court  Act,  as  to  judicial  notice  of  rules,  is  not  raised. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  W.  H. 
Dietrich,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  June  4,  1912. 

N.  W.  Hacker,  for  appellant. 

P.  F.  MuBBAY,  for  appellee;  John  T.  Mubbay,  of 
counsel. 

Mb.  Justiob  Clabk  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered  in  a 
case  in  the  Municipal  Court  of  Chicago. 

As  the  decision  must  be  reached  largely  upon  a  con- 
sideration of  the  effect  of  the  rules  of  the  Municipal 
Court,  and  as  none  of  the  rules  appear  in  the  record 
of  the  case,  the  judgment  would  have  to  be  reversed 
unless  this  court  take  judicial  notice  of  the  rules  of  the 
Municipal  Court  as  provided  by  section  20  of  the  act 
creating  that  court.  The  question  does  not  appear 
to  have  been  decided  by  the  Supreme  Court,  but  in 
Marwick  et  al.  v.  Edgar,  170  111.  App.  167,  it  has  been  as- 
sumed that  the  Appellate  Court  will  take  judicial  notice 
of  such  rules.  It  is  a  matter  of  doubt  whether  the  title 
of  the  act  creating  the  Municipal  Court  is  broad 
enough  to  cover  a  provision  prescribing  the  practice 
of  the  Appellate  and  Supreme  Courts  in  cases  brought 
to  these  courts  by  writ  of  error  or  appeal  from  the 
Municipal  Court.  It  has  been  many  times  held  that 
the  Appellate  Court  and  the  Supreme  Court  will  not 
take  judicial  notice  of  the  rules  of  the  Circuit  and 
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other  courts.  If  the  provision  of  the  statute  referred 
to  is  held  to  be  constitutional,  then  the  practice  or 
procedure  in  the  Appellate  and  Supreme  Courts  will 
be  different  in  cases  arising  in  the  Municipal  Court 
than  in  those  arising  in  other  courts  of  the  state.  In 
the  case  before  us  the  question  is  not  raised,  and  in 
order  that  there  may  be  uniformity  in  the  practice  it 
will  be  assumed  by  us  that  the  rules  of  the  Municipal 
Court  are  correctly  set  forth  in  the  briefs  and  in  pub- 
lications to  which  our  attention  has  been  called.  We 
think  it  the  better  practice  that  the  rules  of  court  as 
well  as  ordinances  relied  upon  be  set  forth  in  the  rec- 
ord. (City  of  Chicago  v.  Williams;  254  111.  360;  City 
of  Chicago  v.  Openheim,  229  HI.  313.) 

The  suit  is  one  of  the  first  class,  but  no  written 
pleadings  were  filed.  The  case  was  tried  upon  a  veri- 
fied statement  of  claim,  an  affidavit  of  meritorious  de- 
fense, a  verified  statement  of  set-off,  a  verified  reply  * 
to  the  set-off,  a  verified  rejoinder  to  the  reply  to  the 
set-off,  and  a  verified  nonre joinder  to  said  rejoinder. 

The  claim  of  the  plaintiff  (appellant)  is  for  coal  de- 
livered by  it  to  tl^e  defendant,  of  the  value  of  $1,260.70. 
As  to  this  amount  there  is  no  contest.  The  counter- 
claim interposed  by  the  defendant  was  for  the  differ- 
ence between  the  market  price  and  the  contract  price 
of  thirteen  carloads  of  coal,  claimed  by  the  defendant 
to  have  been  contracted  for  by  it  with  the  plaintiff 
but  not  delivered.  The  jury  fixed  the  amount  of  dam- 
ages on  the  counterclaim  at  $877.50  and  rendered  a 
verdict  in  favor  of  the  plaintiff  (appellant)  for  $383.20, 
upon  which  the  judgment  was  rendered  from  which 
this  appeal  is  taken. 

It  is  first  insisted  by  appellant  that  the  counter- 
claim should  not  have  been  allowed  because  the  dam- 
ages claimed  by  the  defendant  were  unliquidated  and 
unconnected  with  the  contract  sued  on.  We  do  not 
think  this  point  is  well  taken.  In  its  brief  the  appel- 
lant says :    *'The  only  controversy  between  the  parties 
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arose  out  of  the  claim  of  set-off  by  the  defendant," 
etc.  As  has  been  stated,  the  defendant  filed  a  verified 
claim  of  set-off  with  its  affidavit  of  merits.  No  motion 
was  made,  under  rule  22,  to  strike  this  verified  claim 
from  the  files,  but  instead  the  plaintiff  joined  issue — 
if  that  term  may  be  used  where  there  are  no  written 
pleadings^ — by  filling  an  affidavit  of  reply,  under  rule 
21.  Affidavits  of  rejoinder  and  surrejoinder  were  also 
filed  under  the  provisions  of  the  same  rule.  We  think 
that  the  appellant  is  now  estopped  by  its  conduct  un- 
der said  rule  22  from  questioning  the  right  of  appellee 
to  interpose  the  counterclaim. 

A  large  part  of  the  brief  of  appellant  is  devoted  to 
the  matter  of  instructions.  No  objections  to  the  charge 
were  made  in  the  manner  provided  by  rule  8,  which  is 
as  follows : 

*' Objections  to  the  giving  or  refusing  of  oral  in- 
structions to  the  jury  must  be  specific  and  must  be 
made  immediately  upon  the  conclusion  of  the  charge 
and  before  the  jury  retire.'' 

It  does  not  appear  in  the  record  that  the  charge  to 
the  jury  was  oral,  but  it  is  stated  in  the  brief  of  ap- 
pellee, and  not  denied  by  appellant,  that  such  was  the 
case.  The  record  shows  the  giving  of  several  instruc- 
tions, and  the  interposition  by  the  plaintiff  of  objec- 
tions or  exceptions ;  that  thereupon  the  plaintiff  by  its 
counsel  requested  the  court  to  give  several  other  in- 
structions tendered  in  writing,  which  were  refused  and 
exception  taken  by  the  plaintiff. 

In  the  case  of  Morton  v.  Pusey,  237  111.  26,  the  Su- 
preme Court  had  before  it  a  case  in  which  a  similar 
situation  arose,  and  in  disposing  of  it  used  the  follow- 
ing language : 

^'Counsel  for  plaintiff  in  error  did  not  make  any 
objection  nor  take  any  exception  to  the  charge  so  far 
as  the  law  stated  or  omitted  was  concerned,  but  asked 
that  two  of  the  written  instructions  which  he  had  be- 
fore passed  up,  and  which  two  he  then  again  pre- 
sented, should  be  given.   The  court  refused  both.    One 
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of  them  contained  a  proper  element  which  went  to  the 
measure  of  damages,  the  substance  of  which  should 
have  in  some  manner  been  given  to  the  jury,  but  as 
offered  these  instructions  were  properly  refused  for 
the  reason  that  they  were  in  writing  when  the  court 
had  determined  to  charge  the  jury  orally  and  had  so 
advised  counsel  before  beginning  to  instruct. ' ' 

We  have  carefully  examined  the  charge  in  the  rec- 
ord, notwithstanding  the  technical  questions  raised  in 
this  court  by  the  appellee,  and  are  of  the  opinion  that 
no  error  which  should  reverse  the  case  appears  in  the 
same.  The  portion  of  the  charge  most  strenuously 
objected  to  is  as  follows:  *'That  under  the  evidence 
the  defendant  is  entitled  to  damages  by  way  of  set-off. 
That  the  amount- is  to  be  fixed  by  the  jury  under  the 
evidence  and  the  instruction  of  the  court.'' 

We  think  it  quite  clear  from  the  record  that  the  ap- 
pellant failed  to  deliver  to  appellee  a  number  of  cars 
of  coal  which  it  had  contracted  to  deliver.  Whether 
this  number  was  not  more  than  twelve,  as  claimed  by 
the  appellant,  or  was  thirteen,  as  claimed  by  appellee, 
is  unimportant.  The  evidence  shows  that  the  market 
price  was  greater  than  the  contract  price.  This  ap- 
pears from  the  testimony  of  appellant's  witnesses, 
who,  however,  placed  the  amount  at  a  much  smaller 
figure  than  did  witnesses  for  appellee.  The  jury  were 
informed  that  the  amount  was  to  be  fixed  by  the  jury 
under  the  evidence,  and  in  our  opinion  this  was  proper. 
We  find  no  error  in  the  admission  or  rejection  of  tes- 
timony which  should  cause  a  reversal. 

It  is  claimed  by  the  appellant  that  the  damages  as- 
sessed by  the  jury  in  favor  of  the  appellee  on  its  coun- 
terclaim were  excessive.  We  have  examined  the  rec- 
ord with  care,  and  find  this  amount  to  be  within  the 
range  of  the  testimony. 

As  we  find  no  substantial  error  in  the  record,  the 
judgment  will  be  aflSrmed. 

Affirmed. 
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Edward  Fischer^  Administrator,  Appellee,  t.  Chicago 
&  Western  Indiana  Railroad  Company  et  aL, 
Appellants. 

Gen.  No.  16,972. 

1.  iNsifiucnoNS — elements  necessary  when  verdict  is  directed. 
An  instruction  which  directs  a  verdict  for  the  plaintiff  if  certain 
facts  are  found  should  include  all  the  elements  necessary  to  sustain 
the  cause  of  action. 

2.  Death — when  presumed  that  widow  suffered  pecuniary  loss. 
Pecuniary  loss  to  the  widow  of  a  teamster  killed  in  a  railroad 
accident,  though  not  shown  by  the  record,  will  be  presumed. 

3.  Instructions — when  reversible  error.  In  an  action  for  wrong- 
ful death,  an  instruction  directing  a  verdict  is  reversible  error, 
where  it  does  not  require  a  finding  that  the  deceased  was  in  the 
exercise  of  due  care  at  the  time  of  the  accident  and  states  that 
damages  may  be  awarded  for  pecuniary  loss  to  the  next  of  kin, 
when  one  of  the  chief  elements  of  the  case  was  proof  of  want  of 
contributory  negligence  and  when  there  is  nothing  in  the  record  to 
show  that  the  next  of  kin  suffered  damages. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabous 
Kavanagh,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed  and  remanded.  Opinion  filed 
June  4,  1912. 

W.  0.  Johnson  and  Bull  &  Johnson,  for  appellants. 
Edwabd  B.  Litzingeb,  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  entered  in  the 
Superior  Court  in  favor  of  the  appellee  and  against 
the  appellants,  in  a  suit  brought  to  recover  damages 
for  the  death  of  Hans  Christian  Simonsen,  the  death 
being  alleged  to  have  been  caused  by  the  wrongful  act 
of  appellants. 

The  decedent  was  the  driver  of  a  brewery  wagon, 
and  on  the  6th  day  of  November,  1907,  was  driving  in 
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a  northerly  direction  on  Torrence  avenue,  in  the  city 
of  Chicago,  and  while  attempting  to  cross  the  tracks 
of  the  Chicago  &  Western  Indiana  Eailroad  Company 
was  struck  by  a  train  belonging  to  the  Chicago  &  Erie 
Eailroad  Company. 

The  negligence  charged  was  the  high  rate  of  speed 
of  the  train,  failure  to  maintain  a  headlight,  and  the 
failure  to  ring  a  bell,  as  required  by  the  ordinances  of 
the  city;  also  the  failure  to  blow  a  whistle  or  ring  a 
bell,  as  required  by  the  laws  of  the  state. 

There  was  a  verdict  against  both  defendants  and  a 
judgment  thereon.  A  reversal  is  sought  because  of 
alleged  errors  in  an  instruction,  and  because  the  acci- 
dent was  due,  it  is  alleged,  to  the  contributory  negli- 
gence of  the  decedent.  The  instruction  complained 
of  is  as  follows : 

**The  court  further  instructs  the  jury,  that  if  they 
should  find,  from  the  evidence  in  the  case  and  under 
the  instructions  of  the  court,  that  the  defendant  is 
guilty  of  the  wrongful  act,  neglect  or  default,  as 
charged  in  the  plaintiff's  declaration,  and  that  the 
same  resulted  in  the  death  of  Hans  Christian  Simon- 
sen,  then  the  plaintiff  is  entitled  to  recover  in  this 
action,  for  the  benefit  of  the  widow  and  next  of  kin 
of  such  deceased,  such  damages  as  the  jury  may  deem, 
from  the  evidence  and  proofs,  a  fair  and  just  com- 
pensation thereof,  having  reference  only  to  the  pecun- 
iary injuries  resulting  from  such  death  to  such  widow 
and  next  of  kin,  not  exceeding  ten  thousand  dollars, 
the  amount  claimed  in  the  declaration.'' 

The  instruction  directed  a  verdict  and  should  have 
included  all  the  elements  necessary  to  sustain  the 
plaintiff's  cause  of  action.  (Pardridge  v.  Cutler,  168 
111.  504;  I.  C.  E.  E.  Co.  v.  Smith,  208  HI.  608;  I.  I.  & 
M.  Co.  V.  Weber,  196  HI.  526.)  One  of  the  chief  ele- 
ments was  proof  of  the  want  of  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intestate.  The  in- 
struction did  not  require  that  the  jury  should  find  that 
at  the  time  of  the  accident  the  deceased  was  in  the  ex- 
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ercise  of  ordinary  caxe  for  his  own  protection.  There 
was  no  proof  that  the  next  of  kin  of  the  intestate  suf- 
fered any  damage.  He  was  shown  to  have  had  eight 
brothers  and  sisters,  but  there  is  nothing  in  the  rec- 
ord to  show  that  he  at  any  time  contributed  anything 
to  their  support.  It  is  true  that  in  so  far  as  his  widow 
is  concerned,  pecuniary  loss  to  her  would  be  pre- 
sumed. It  was  shown  that  his  income  was  from  $35 
to  $40  per  week,  but  aside  from  that  fact  the  record 
affords  no  basis  for  the  measurement  of  damages  due 
to  his  death.  The  age  of  the  decedent  is  not  given,  so 
that  no  amount  calculated  upon  the  basis  of  his  ex- 
pectation of  life  could  be  arrived  at.  Under  the  evi- 
dence we  think  the  jury  should  not  have  been  informed 
that  their  verdict  might  include  damages  for  pecuniary 
injuries  to  the  next  of  kin. 

The  principal  objection  to  the  instruction,  however, 
is  the  one  first  mentioned,  namely,  that  the  jury  were 
not  required  to  find  from  the  evidence  that  the  de- 
ceased was  at  the  time  of  the  accident  in  the  exercise 
of  ordinary  care  for  his  own  safety. 

The  judgment  must  be  reversed.  As  there  may  be  a 
retrial  of  the  case  we  refrain  from  discussing  the  evi- 
dence, and  express  no  opinion  in  regard  thereto. 

Reversed  and  remanded. 


John  F.  Beylne,  Administrator,  Appellee,  v.  Chicago 
City  Railway  Company,  Appellant. 

Oen.  No.  16,946. 

1.  Limitation  op  actions — when  no  new  cause  of  ax^tion  set  up 
hy  additional  counts,  A  new  cause  of  action  is  not  set  up  by  addi- 
tional counts  where  the  first  counts  allege  injury  by  the  sudden 
starting  of  a  street  car,  whereby  deceased  was  thrown  from  the 
car  to  the  ground  where  the  car  passed  over  him,  and  the  addi- 
tional counts  merely  allege  that  the  starting  of  the  car  brought 
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deceased  into  contact  with  a  telegraph  pole  alongside  the  railway, 
whereby  he  was  thrown  from  the  car. 

2.  iNSTBucnoNS — when  record  does  not  show  tendered  too  late. 
It  cannot  be  said  from  the  record  on  appeal  that  an  instruction  was 
properly  refused  because  tendered  too  late,  where  it  does  not  ap- 
pear who  placed  the  words  "Refused  Deft.  Too  late  and  not  good," 
thereon  nor  at  what  stage  of  the  proceedings  it  was  tendered. 

3.  iNSTBUcnoNS — when  will  not  reverse.  On  action  for  death  In 
a  street  car  accident,  refusal  to  give  an  instruction  should  not  re- 
verse where  such  instruction  states  that  recovery  cannot  be  had 
"merely  and  only  because  of  the  proximity  of  the  telegraph  or 
telephone  to  the  car  trac^"  and  that  such  fact  is  not  alleged  as  a 
ground  of  recovery,  especially  when  other  instructions  cover  the 
point  by  stating  that  plaintifC  cannot  recover  if  the  injury  was 
received  from  a  cause  not  stated  in  the  declaration  and  that  there 
can  be  no  recovery  if  the  injury  was  the  result  of  mere  accident 

4.  Pbactice — when  refusal  to  direct  verdict  will  not  reverse. 
Refusal  to  direct  a  verdict  on  any  one  or  more  of  several  counts, 
if  error,  is  harmless  where  the  action  is  predicated  on  but  one 
charge  of  negligence,  though  it  is  differently  set  forth  and  the 
declaration  contains  one  good  count 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben 
M.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  4,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Samuel  S.  Page  and  C.  Le  Eoy  Beown,  for  appel- 
lant ;  Lbonabd  A.  Busby,  of  counsel. 

James  C.  MoShanb,  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Judgment  was  obtained  in  this  case  by  the  appellee, 
as  adnunistrator  of  the  estate  of  John  Flanley,  on  ac- 
count of  the  death  of  said  Flanley,  charged  to  have 
been  caused  by  the  negligence  of  the  appellant.  The 
deceased  was  an  employee  of  the  appellant. 

The  day  of  the  accident,  August  30,  1908,  was  Sun- 
day. The  deceased  had  worked  for  eight  hours  during 
the  day,  and  at  9:30  o^dock  in  the  evening  was  in- 
jured while  attempting  to  board  a  street  car  at  the 
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comer  of  47 th  street  and  Center  avenue,  in  the  city  of 
Chicago,  the  injuries  resulting  in  his  death. 

The  original  declaration  filed  contained  two  counts. 
The  first  alleged  that  the  car  at  the  time  of  the  acci- 
dent was  standing  still ;  the  second  that  the  car  when 
the  deceased  attempted  to  board  it  was  moving  slowly. 
Both  counts  charged  that  while  the  deceased  was  ex- 
ercising due  care  and  caution  for  his  own  safety,  the 
defendant  wrongfully  and  negligently  started  the  car 
forward  suddenly,  violently  and  without  warning,  and 
that  as  a  direct  result  and  in  consequence  thereof  the 
deceased  was  thrown  and  fell  from  said  car  to  and 
upon  the  track  upon  which  it  was  running,  and  part  of 
said  car  passed  over  deceased,  causing  such  serious 
injuries  that  he  died  as  a  result  thereof. 

In  December,  1909,  appellee  filed  two  additional 
counts.  These  counts  were  like  the  first  and  second 
theretofore  filed,  excepting  that  they  alleged  that  the 
deceased  was  brought  into  violent  contact  with  a  tele- 
graph or  telephone  pole  which  was  standing  alongside 
said  railway,  and  that  he  was  thereby  thrown  and  fell 
from  said  car,  etc. 

A  plea  of  the  statute  of  limitations  was  interposed 
to  the  first  and  second  additional  counts,  and  a  de- 
murrer thereto  filed  by  the  appellee.  The  alleged  er- 
ror of  the  court  in  sustaining  the  demurrer  is  the  first 
point  argued  by  the  appellant  as  ground  for  reversal 
of  the  judgment.  We  cannot  agree  with  the  appellant 
that  a  new  or  different  cause  of  action  is  presented  by 
the  additional  counts.  If  the  additional  counts  had 
charged  as  negligence  the  placing  of  the  track  too 
near  the  telegraph  or  telephone  pole,  and  that  the  neg- 
ligence in  so  laying  the  track  was  the  cause  of  the 
accident,  a  different  question  would  be  presented. 

On  behalf  of  appellant  it  is  insisted  that  the  original 
declaration  alleges  one  cause  of  the  injury  and  the  ad- 
ditional counts  another ;  that  the  causal  connection  was 
one  of  the  elements  constituting  the  cause  of  action, 
and  that  when  plaintiff  changed  that  element,  which 
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was  descriptive  and  characteristic  of  the  cause  of 
action,  he  changed  its  entire  legal  effect;  that  the 
change  made  by  the  amendment  was  not  confined  to 
the  element  of  proximate  cause,  but  extended  to  a 
change  in  the  description  of  the  element  of  negligence. 

On  the  other  hand,  it  is  insisted  on  behalf  of  appel- 
lee that  the  negligence  consisted  in  wrongfully  and 
negligently  starting  the  car  forward,  violently  and 
without  warning,  whereby  and  as  a  direct  result  and 
in  consequence  thereof  the  deceased  was  thrown  and 
fell  from  said  car  to  and  upon  the  track  upon  which 
it  was  running;  that  if  there  had  been  no  additional 
counts  mentioning  the  pole  there  would  not  have  been 
a  variance  between  the  original  counts  and  the  proof, 
because  the  counts  in  which  the  pole  is  mentioned 
merely  contain  a  more  specific  statement  of  the  man- 
ner in  which  the  negligent  starting  of  the  car  with- 
out warning  resulted  in  the  deceased  being  thrown 
upon  the  track. 

In  our  opinion  the  act  or  wrong  of  the  appellant,  as 
charged  in  the  amended  declaration,  was  the  same  as 
that  charged  in  the  original  declaration,  although  the 
manner  in  which  it  resulted  in  the  injury  was  stated 
differently  in  the  additional  counts.  (Town  of  Cicero 
V.  Bartelme,  212  111.  256 ;  City  of  Evanston  v.  Richards, 
224  HI.  444.)  We  think  the  demurrer  to  the  plea  of 
the  statute  of  limitations  was  properly  sustained. 

It  is  next  urged  that  the  court  erred  in  refusing  to 
give  the  following  instruction: 

''The  court  instructs  you  that  plaintiff  cannot  re- 
cover in  this  case  on  the  ground  merely  and  only  be- 
cause of  the  proximity  of  the  telegraph  or  telephone 
to  the  car  track.  That  fact  is  not  alleged  as  a  ground 
of  recovery  in  this  case." 

The  appellee  insists  that  the  instruction  was  prop- 
erly refused  because  it  was  not  requested  at  the  proper 
time.  We  are  unable  to  say  from  the  record  that  such 
was  the  case.  It  bore  upon  it  the  words,  "Refused 
Deft.    Too  late  and  not  good. ' '    We  are  not  informed 
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who  placed  these  words  upon  it,  nor  at  what  stage  of 
the  proceedings  it  was  tendered.  In  the  bill  of  ex- 
ceptions the  instruction  is  segregated  from  ten  others 
which  were  refused,  and  it  is  stated  that  the  court  re- 
fused to  give  said  instruction  to  the  jury  and  marked 
the  same  *  *  refused.  ^ '  It  is  further  insisted  by  appellee 
that  the  instruction  was  properly  refused  because  as 
tendered  it  was  meaningless,  the  word  **pole''  not  be- 
ing inserted  after  the  words  '*  telephone, '  ^  as  was  evi- 
dently the  intention  when  the  instruction  was  pre- 
pared; that  in  order  to  predicate  error  upon  the  re- 
fusal of  an  instruction  the  instruction  must  be  accu- 
rate. (Flanagan  v.  C.  C.  By.  Co.,  243  111.  456) ;  that  the 
instruction  selects  a  particular  fact  discounting  its 
importance  or  effect,  and  therefore  was  improper  (W. 
C.  St.  R.  E.  Co.  V.  Fetters,  196  111.  298;  C.  C.  Ey.  Co. 
V.  Lowitz,  218  HI.  31) ;  that  the  instruction,  in  any 
event,  was  properly  refused,  because  it  was  covered 
by  instructions  Nos.  15, 16, 17  and  19,  given  at  defend- 
ant's  request. 

Without  discussing  the  technical  points  raised  by 
the  appellee  as  justifying  the  refusal  to  give  the  in- 
struction, we  are  of  the  opinion  that  the  case  should 
not  be  reversed  for  the  refusal  to  give  it,  especially  in 
view  of  other  instructions  that  were  given  as  tendered 
by  the  defendant. 

Instruction  16  is  as  follows: 

**The  court  instructs  you  that  if  you  find  from  the 
evidence,  under  the  court's  instructions,  that  deceased 
received  the  alleged  injury  in  question,  not  from  any 
cause  stated  in  the  declaration,  but  from  any  other 
cause  whatever,  the  plaintiff  cannot  recover  and  your 
verdict  should  be  not  guilty.'* 

Instruction  17  reads: 

*'If  you  believe  from  the  evir'ence  and  under  the  in- 
structions of  the  court,  that  the  defendant  was  not 
guilty  of  the  particular  negligence  charged,  but  that 
the  alleged  injury  in  question  was  the  result  of  a  mere 
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accident,  then  plaintiff  cannot  recover  and  your  ver- 
dict should  be  not  guilty." 

These  instructions  were  open  to  the  criticism  often 
made  that  instructions  should  not  refer  to  the  decla- 
ration. (Schlauder  v.  Chicago  &  So.  Trac.  Co.,  253  LI. 
154.)  However,  if  the  jury  read  the  declaration  and 
understood  it,  as  the  instructions  assume  they  would 
do,  they  must  have  understood  that  the  negligence 
charged  against  the  defendant  was  that  it  started  the 
car  forward,  violently  and  without  warning,  and  not 
that  the  negligence  as  charged  consisted  in  placing  the 
track  too  near  the  pole.  By  instruction  16  they  were 
told  in  effect  that  recovery  could  not  be  based  upon 
the  proposition  last  mentioned. 

We  do  not  think  the  court  erred,  as  charged  by  the 
defendant,  in  refusing  to  compel  the  plaintiff  to  elect 
upon  which  count  or  counts  of  the  declaration  he  would 
rely,  or  in  refusing  to  direct  a  verdict  upon  one  or 
more  of  the  counts  as  requested.  The  action,  as  here- 
tofore stated,  is  predicated  upon  but  one  charge  of  neg- 
ligence, although  in  the  several  counts  the  manner  in 
which  the  result  followed  the  negligence  is  differently 
or  more  specifically  set  forth.  In  any  event,  the  re- 
fusal to  direct  a  verdict  upon  the  different  counts 
or  any  of  them,  if  error  at  all,  was  harmless  error 
and  not  ground  for  reversal,  the  declaration  contain- 
ing one  good  count.  (Scott  v.  Parlin  &  Orendorff  Co., 
245  HI.  460,  and  cases  cited  therein.)  We  find  noth- 
ing in  the  opinion  in  the  case  of  Schlauder  v.  Chicago 
&  Southern  Traction  Co.,  supra,  cited  by  appellant, 
which  in  our  judgment  should  cause  a  different  ruling 
upon  the  point  under  consideration. 

We  have  carefully  considered  all  the  evidence  in  the 
record  and  the  arguments  of  counsel  in  relation 
thereto,  and  are  unable  to  say  that  the  verdict  of  the 
jury  is  against  the  manifest  weight  of  the  evidence. 

From  what  has  been  said  it  follows  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 
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Cyrus  Dayidson^  Appellee,  y.  Montgomery  Ward  & 

Co.,  Appellant. 

Gen.  No.  16,916. 

1.  Special  intebbooatobies — when  refusal  not  reversihle  error. 
An  Appellate  Court  will  not  reverse  the  Judgment  of  the  court  be- 
low because  of  Its  refusal  to  give  special  interrogatories,  where  if 
such  interrogatories  h^d  been  given  and  answered  in  favor  of  the 
party  propounding  them  they  would  not  have  controlled  the  gen- 
eral verdict  because  of  the  fact  that  such  interrogatories  did  not 
reach  all  the  good  counts  in  the  declaration  supported  by  evidence. 

2.  Special  intebbooatobies — toJien  trial  court  need  not  submit. 
The  trial  court  is  not  required  to  submit  special  interrogatories 
unless  they  relate  to  ultimate  facts  of  such  character  as  to  control 
a  general  verdict. 

3.  Negligence — when  manufacturer  liable  to  third  person  for 
injuries  sustained  because  of  defects  in  construction  of  machinery. 
A  firm  holding  itself  out  to  be  the  manufacturer  of  certain  saw 
frames  and  representing  the  same  to  be  perfect,  safe  and  thoroughly 
tested  is  liable  for  injuries  sustained  by  an  employe  of  the  pur- 
chaser of  such  saw  frames  by  the  explosion  of  a  balance  wheel 
which  was  improperly  cast,  resulting  in  a  weakened  and  porous 
condition. 

4.  Damages — when  not  shoton  to  be  excessive.  The  mere  fact 
that  the  income  on  the  damages  awarded  by  a  Jury  in  a  personal 
injury  case  would  be  more  than  twice  the  earning  capacity  of  the 
plaintiff  at  the  time  of  the  Injury  does  not  show  that  such  verdict 
is  excessive,  as  the  mental  and  physical  suffering,  the  crippled  con- 
dition of  the  plaintiff  and  the  fact  that  his  earning  capacity  might 
have  increased  are  all  elements  to  be  considered  in  estimating 
damages. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  B.  W. 
Pope,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.    Opinion  filed  June  14,  1912. 

Geoboe  p.  Mekbick,  for  appellant. 

Edwabd  J.  Gbebn  and  Chaelbs  C.  Spenceb,  for  ap- 
pellee. 
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Mb.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  county,  Illinois,  on  a  verdict  for  $35,000, 
in  favor  of  appellee,  for  personal  injuries.  Plaintiff 
was  employed  by  one  Borden  on  his  farm  near  Tonti, 
Illinois.  He  was  a  carpenter  by  trade  and,  on  the 
farm,  had  charge  of  engines  and  other  appliances  in 
grinding  grain,  sawing  wood,  running  windmills,  etc., 
and  of  repairing  machinery.  One  Dr.  Johnson  was 
also  employed  on  the  farm  as  superintendent.  Ap- 
pellee and  Johnson  examined  a  catalogue,  issued  by 
appellant,  in  which  there  was  a  description  of  a  saw 
frame  including  a  balance  wheel.  Subsequently  John- 
son ordered  for  his  employer  from  appellant  one  of 
the  kind  there  shown.  Not  having  the  implement  in 
stock,  appellant  filled  the  order  by  directing  the  Syca- 
more Foundry  Company,  manufacturers  of  it,  to  send 
one  direct  to  Borden,  where  it  was  set  up  by  appellee, 
who  began  to  saw  wood  with  it.  After  the  machine 
had  been  running  an  hour  or  two,  its  balance  wheel 
burst  and  appellee  was  very  seriously  injured.  He 
made  a  settlement  with  his  employer,  Borden,  by  which 
he  received  an  annuity,  and  gave  back  a  covenant  not 
to  sue,  and  then  brought  this  action  against  appellant. 
During  its  brief  service,  before  the  accident,  the  saw 
was  run  by  a  gasoline  engine  which  had  been  pre- 
viously used  by  appellee  to  run  a  similar  saw  at  va- 
rious times  during  the  preceding  eighteen  months. 
After  the  accident  it  was  found  that  along  the  lines 
of  the  break  the  balance  wheel  was  rough  and  filled 
with  pores,  and  upon  the  trial  it  was  referred  to  as 
*'in  a  honey-combed  condition,  having,  along  the  line 
of  break,  numerous  pores  that  came  to  the  surface, 
resulting  in  the  defective  part  appearing  like  a 
sponge."  These  alleged  defects,  however,  had  been 
covered  over  and  filled  with  black  paint,  concealing 
them.  Two  holes  had  also  been  bored  in  the  rim,  for 
the  purpose  of  balancing  the  wheel.    The  break  began 
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at  these  holes  and  passed  through  the  parts  where  the 
pores  were  thickest  and  largest. 

The  declaration  consisted  of  five  counts,  the  last  of 
which  was  withdrawn  by  appellee  at  the  close  of  his 
evidence. 

The  first  count  charged  that  appellant  was  the  manu- 
facturer of  the  machine  in  question;  that  the  balance 
wheel  was  so  negligently  made  that  it  contained  flaws 
and  defects  and  that  it  was  unsafe  for  the  purpose  for 
which  it  was  sold,  and  that  such  condition  was  known 
to  the  appellant,  or  would  have  been  known  if  it  had 
used  due  care  in  that  behalf ;  that  the  balance  wheel,  be- 
fore it  was  sold,  was  covered  with  paint  so  that  its  de- 
fects were  hidden  and  unknown  to  appellee;  that  ap- 
pellant sold  the  saw  frame,  including  the  balance 
wheel,  to  Borden  to  be  used  by  him  and  his  servants, 
including  the  appellee,  on  Borden's  farm  in  sawing 
wood;  that  while  appellee,  as  such  servant  and  em- 
ploye of  Borden,  was  operating  said  wood  saw,  and 
in  the  exercise  of  due  care,  by  reason  of  said  flaws  in 
said  balance  wheel,  due  to  the  negligence  of  appellant, 
the  balance  wheel  burst  and  appellee  was  injured. 

The  second,  third  and  fourth  counts  alleged  that  at 
and  before  the  time  of  the  sale  of  the  wood  saw  frame, 
appellant  falsely  held  out  and  represented  to  Borden 
and  his  servants  and  his  employes,  including  appellee, 
and  the  public  in  general,  that  the  saw  frame,  including 
the  balance  wheel,  was  made  of  good  material,  and  was 
of  the  best  construction,  and  would  do  the  work  for 
which  it  was  intended;  aver  that  said  balance  wheel 
was  not  made  of  good  material — was  not  of  the  best 
construction,  and  would  not  do  the  work  for  which  it 
was  intended,  but,  on  the  contrary,  was  made  of  poor, 
unsuitable  material,  contained  flaws  and  defects,  and 
was  honeycombed,  weak,  insecure  and  unsafe  for  do- 
ing the  work  for  which  it  was  intended  and  made,  and 
for  the  purpose  for  which  it  was  sold  by  appellant  to 
Borden,  and  the  balance  wheel  was  likely  to  explode 
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and  burst  when  used ;  that  after  it  was  so  manufactured 
and  before  it  was  sold  to  Borden  by  appellant,  it  was 
covered  by  paint  so  that  the  flaws  and  defects  were 
hidden  and  concealed  from  sight,  and  were  wholly  un- 
known to  appellee ;  and  that  the  appellant  negligently, 
carelessly  and  wrongfully  sold  said  wood  saw  frame, 
including  said  balance  wheel,  to  Borden  to  be  used  by 
him  and  his  servants,  including  appellee,  upon  his 
farm  in  sawing  wood. 

In  addition,  the  second  count  contained  the  follow- 
ing allegation :  *  *  That  the  said  balance  wheel  was  made 
of  poor  and  unsuitable  material — contained  flaws  and 
defects,  and  was  honey-combed,  weak,  insecure  and  un- 
safe for  doing  the  work  for  which  it  was  intended  and 
made,  and  for  the  purpose  for  which  it  was  sold  by 
appellant  to  Borden,  and  that  it  was  likely  to  explode 
and  burst  when  used  for  such  purpose,  was  then  and 
there  known  to  appellant,  or  would  have  been  known 
had  it  exercised  due  care  in  that  behalf/' 

The  fourth  count  contained  the  additional  averment 
that  the  saw  was  made  by  a  financially  irresponsible 
and  insolvent  person,  firm  or  corporation,  whose  name 
was  unknown  to  appellee,  and  that  said  person,  firm  or 
corporation  was  guilty  of  negligence  and  carelessness 
in  the  manufacture  of  the  balance  wheel,  and  that  ap- 
pellant purchased  said  wood  saw  from  said  person, 
firm  or  corporation,  and  represented  that  it  was  made 
of  good  material  and  of  the  best  construction,  know- 
ing that  said  manufacturer  was  financially  irresponsi- 
ble and  insolvent. 

Appellant  pleaded  the  general  issue,  together  with 
notice  that  it  would  introduce  evidence  that  it  did  not 
manufacture  the  wood  saw,  or  any  part  thereof.  At 
the  close  of  the  testimony,  appellant  made  separate 
motions,  accompanied  with  appropriate  instructions, 
directing  the  jury  to  find  the  appellant  not  guilty  un- 
der the  first,  second,  third  and  fourth  counts,  re- 
spectively, each  of  which  said  motions  were  denied, 
and  thQ  instructions  tendered  therewith  refused. 
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At  the  trial  appellant  submitted  two  special  inter- 
rogatories, and  requested  the  court  to  submit  each 
of  them  to  the  jury,  viz : 

1.  Was  the  defendant  the  manufacturer  of  the  bal- 
ance wheel  in  question? 

2.  Did  the  defendant  know  at  any  time  before  the 
accident  of  any  defect  in  the  balance  wheel? 

These  the  court  declined  to  submit,  stating  that  he 
did  not  think  that  either  of  them  related  to  an  ultimate 
fact  in  the  case.  No  instructions  were  tendered  by 
appellee,  but,  upon  motion  of  appellant,  the  court  gave 
to  the  jury  sixteen  instructions,  numbered  1,  4,  7,  9, 11, 
12,  14,  15,  16,  17,  18,  19,  20,  22,  24  and  25 ;  the  court 
then  modified  and  gave  nine  additional  instructions 
tendered  by  appellant,  numbered  2,  3,  5,  6,  8, 10, 13,  21 
and  23;  and  refused  instructions  numbered  26  to  34, 
inclusive,  tendered  by  it. 

Various  grounds  of  alleged  error  are  assigned  and 
argued  in  the  voluminous  briefs  of  counsel  in  the  case. 
It  is  contended  that  the  court  erred  in  refusing  to 
submit  to  the  jury  the  special  interrogatories ;  that  the 
verdict  was  grossly  excessive ;  that  the  court  erred  in 
its  rulings  upon  evidence,  and  in  modifying  certain 
instructions,  and  refusing  others,  tendered  by  ap- 
pellant ;  that  improper  remarks  were  made  during  the 
trial  by  counsel  for  appellee,  and  broadly  that  the 
pleadings  and  proofs  were  entirely  insufficient  to  es- 
tablish any  liability  against  appellant. 

It  is  strongly  urged  by  appellant  that  the  court 
below  committed  reversible  error  in  refusing  to 
submit  to  the  jury  the  two  interrogatories  which  it 
tendered.  It  is  claimed  that  these  interrogatories  em- 
bodied two  ultimate  facts,  each  involving  the  liability 
of  appellant — both  of  which  were  alleged  in  the  declara- 
tion and  sought  to  be  sustained  by  evidence  tendered 
at  the  trial.  Appellant  claims  that,  had  the  interroga- 
tories been  pronounced,  the  jury  must  have  answered 
each  of  them  **No/*  and  that  sudi  answers  would 
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have  been  available  in  its  behalf,  and  compelled  the 
trial  court  to  set  aside  the  general  verdict  against  it; 
and  that,  in  any  event,  the  statute  gave  appellant 
the  right  to  have  the  interrogatories  submitted,  and 
answered  one  way  or  the  other,  and  that  it  was  fatal 
error  for  the  court  to  refuse  to  give  them:  The  case 
of  Chicago  City  Ey.  Co.  v.  Bucholz,  90  111.  App.  440, 
is  cited  in  support  of  this  contention.  The  decision 
in  that  case  is  not  in  harmony  with  the  subsequent  de- 
cisions of  the  Supreme  Court  of  Illinois,  and  is  not, 
therefore,  an  authority  in  the  case  at  bar. 

Section  79,  Chap.  110,  Hurd's  R.  S.,  1909,  provides 
that : 

**In  all  trials  by  jury  in  civil  proceedings  in  this 
state,  in  courts  of  record,  the  jury  may  render,  in 
their  discretion,  either  a  general  or  a  special  verdict; 
and  in  any  case  in  which  they  render  a  general  verdict, 
they  may  be  required  by  the  court,  and  must  be  so  re- 
quired on  request  of  any  party  to  the  action,  to  find 
specially  upon  any  material  question  or  questions  of 
fact  which  shall  be  stated  to  them  in  writing.  •  •  • 
Submitting,  or  refusing  to  submit  a  question  of  fact  to 
the  jury  when  requested  by  a  party,  as  above  pro- 
vided, may  be  excepted  to  and  be  reviewed  on  appeal 
or  writ  of  error,  as  a  ruling  on  a  question  of  law. 
When  the  special  finding  of  fact  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter 
and  the  court  may  render  judgment  accordingly.'* 

The  first  count  of  the  declaration  averred  that  ap- 
pellant was  the  manufacturer  of  the  alleged  defective 
balance  wheel,  and  the  second  count  charged  that  the 
balance  wheel  was  defective,  insecure  and  unsafe,  and 
likely  to  explode  and  burst  when  used  for  the  purpose 
for  which  it  was  sold,  and  that  this  fact  was  then  and 
there  known  to  appellant,  or  **  would  have  been  known 
to  it  had  it  used  due  care  ifi  that  behalf.'* 

If  we  were  to  decide  this  question  upon  first  impres- 
sions, we  might  have  felt  constrained  to  sustain  the 
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contention  of  appellant,  and  reverse  the  judgment  of 
the  court  below  because  of  its  refusal  to  submit  these 
two  interrogatories ;  but,  a  careful  examination  of  the 
question  and  of  the  decisions  in  this  state  compels  us 
to  reach  a  different  conclusion.  We  are  of  the  opinion 
that  an  Appellate  Court  is  not  justified  in  reversing  the 
judgment  of  the  court  below  because  of  its  refusal 
to  give  special  interrogatories,  unless  it  appears  that, 
if  such  interrogatories  had  been  given  and  answered 
in  favor  of  the  party  propounding  them,  they  would 
of  necessity  control  a  general  verdict  not  in  harmony 
therewith,  and  make  it  the  clear  duty  of  the  court  to 
ignore  such  general  verdict.  All  presumptions  are 
in  favor  of  a  general  verdict,  and  such  a  verdict  will 
not  be  disturbed,  unless  the  special  findings  upon  the 
whole  case  are  inconsistent  therewith. 

The  trial  court  is  not  required  to  submit  special  in- 
terrogatories unless  they  relate  to  ultimate  facts  of 
such  a  character  that  they  would  control  a  general 
verdict  C.  &  A.  E.  B.  Co.  v.  Harrington,  192  111.  9 ; 
Ballah  v.  Peoria  Life  Association,  159  111.  App.  222; 
Frick  V.  Aurora,  E.  &  C.  Ey.  Co.  154  111.  App.  277; 
Devine  v.  Federal  Insurance  Co.,  250  111.  203.  If  an 
answer  favorable  to  the  party  propounding  the  inter- 
rogatory would  reach  only  one  count  of  a  declaration, 
and  there  are  other  good  counts  supported  by  evidence, 
it  is  not  reversible  error  to  refuse  such  interrogatory. 
Unless,  therefore,  we  can  say  that  a  negative  answer 
to  each  of  these  two  interrogatories  would  have  re- 
quired the  ignoring  of  the  verdict  against  appellant, 
.  the  refusal  to  submit  them  to  the  jury  cannot  be  held 
reversible  error.  Upon  a  careful  examination  of  the 
pleadings  and  evidence,  we  have  reached  the  conclusion 
that  negative  answers  to  both  of  these  interrogatories 
would  not  have  been  inconsistent  with  the  general  ver- 
dict rendered. 

In  the  case  at  bar,  appellant's  alleged  liability  is 
based  upon  the  theory  that  the  balance  wheel  in  ques- 
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tion  was  manufactured  by  appellaiit  either  by  itself, 
or  by  the  Sycamore  Foundry  Company  acting  for  it. 
But  it  is  also  contended  that  whether  or  not  appellant 
were  held  to  be  the  manufacturer,  in  any  event,  it  sold 
the  machine  in  question,  having  represented  through 
its  catalogues  that  it  was  perfect — had  been  tested — 
and  was  adapted  to  the  uses  for  which  it  was  intended ; 
while,  in  fact,  the  wheel  was  not  perfect,  had  not  been 
adequately  tested,  and  was  not  safe  when  applied  to 
the  use  for  which  it  was  constructed,  which  condition 
was  known  to  appellant,  or  would  have  been  known 
to  it  had  it  used  due  care  in  that  behalf.  It  would  not 
answer  this  theory  of  the  case,  therefore,  even  if  the 
jury  found  that  appellant  did  not  actually  know  of 
the  defective  condition  of  the  wheel,  if  it  were,  in 
fact,  defective,  and  if,  by  the  exercise  of  due  care,  ap- 
pellant would  have  known  that  fact. 

Appellant  contends  that  there  was  no  privity  be- 
tween appellee  and  itself,  and,  therefore,  no  duty  ow- 
ing by  it  to  appellee  by  reason  of  the  alleged  negli- 
gent construction  of  the  machine  in  question  sold  to 
appellee's  employer;  that  appellee  being  a  stranger  to 
the  transaction  would  have  no  right  of  action  upon  a 
contract  of  warranty  as  to  the  quality  of  the  machine 
sold;  that  even  if  appellant  were  the  manufacturer 
of  the  machine  in  question,  it  was  one  eminently  dan- 
gerous to  human  life,  and,  therefore,  in  the  absence 
of  actual  knowledge  of  its  defective  condition,  appel- 
lant would  not  be  liable  for  injuries  to  appellee,  who 
was  only  an  employe  of  the  purchaser;  that  appellant 
considered  as  a  contractor,  manufacturer  or  vendor 
could  not  be  liable,  because  having  no  contractual  rela-^ 

ions  with  ^PP^llfte,^B^lknrwouia  not  be_liaBIe^to 
him  even  thougrh  there^^STnegJifrence  iniixe  copstruo- 


Biaie,  so  lar  as  we  are 
advised,  directly  covering  a  case  such  as  is  made  by 
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this  record,  although  cases  may  be  found  elsewhere 
tending  to  support  the  contention  of  both  parties. 

As  to  the  facts,  appellant  claims  that  it  was  a  mere 
vendor,  selling  the  machine  to  the  employer  of  appellee 
and  not  to  the  appellee  himself;  that  there  was  no 
actual  reliance  on  any  representations  made  by  it ;  that 
appellant  did  not  make  the  machine  nor  insure  its 
safety;  did  not  know  about  or  see  the  particular  ma- 
chine, and,  therefore,  could  not  have  known  that  it 
was  in  any  way  defective;  that  appellant  used  no 
means  to  defraud  or  deceive;  that  the  machine  was 
made  by  a  reputable  manufacturer  and  was  sold  to 
appellee's  employer  upon  the  representation  that  it 
was  fit  for  the  purpose  for  which  it  was  intended  if 
properly  operated  in  conformity  with  printed  instruc- 
tions in  the  catalogue,  which  were  seen  and  read  by 
appellee;  that  there  was  no  guarantee  as  to  the  safe- 
ty of  the  machine,  and  no  warranty  that  its  operation, 
skillful  or  otherwise,  would  not  produce  injury — ^no 
fraud,  circumvention,  concealment  or  artifice  was  prao- 
ticed  by  appellant — ^but  full  opportunity  for  inspec- 
tion and  trial. 

The  English  case  of  Winterbottom  v.  Wright,  10 
Mees  &  W.  107,  is  one  of  the  earliest  and  leading 
cases  in  this  class  of  cases  holding  that  an  action  could 
not  be  sustained  where  there  was  lack  of  privity.  The 
case  is  often  cited  in  many  subsequent  decisions  and 
in  numerous  text  books.  In  the  Winterbottom  case, 
the  defendant  contracted  with  the  Postmaster  Gen- 
eral to  furnish  and  keep  in  repair  a  mail  coach;  by 
reason  of  defendant 's  negligence  the  coach  broke  down 
and  injured  the  driver.  It  was  held  that  the  driver 
could  not  maintain  an  action  for  the  injury,  there  being 
no  privity  of  contract  between  him  and  the  defendant. 
Following  the  Winterbottom  case,  appellant's  brief 
cites  and  quotes  extensively  from  quite  a  large  num- 
ber of  cases  in  different  jurisdictions,  all  with  more 
or  less  relevancy  tending  to  sustain  its  contentions. 
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In  the  Third  Edition  of  Cooley  on  Torts,  page  1486, 
it  is  laid  down  as  a  general  proposition  that,  **It  is 
a  general  rule  that  a  contractor,  manufacturer,  vendor, 
or  furnisher  of  an  article  is  not  liable  to  third  parties 
who  have  no  contractual  relations  with  him,  for  negli- 
gence in  the  construction,  manufacture,  or  sale  of  such 
an  article/* 

We  have  carefully  examined  the  cases  cited  by  ap- 
pellant, with  reference  to  the  particular  facts  in  each, 
but  extended  comment  upon  them  would  expand  this 
opinion  beyond  any  reasonable  length.  This  general 
rule,  that  a  contractor,  manufacturer  or  vendor  is  not 
liable  to  third  parties  who  have  no  contractual  rela- 
tions with  him,  concededly  has  three  important  excep- 
tions: 1.  Where  the  act  of  negligence  of  a  manufac- 
turer or  vendor  is  with  reference  to  some  article  im- 
minently dangerous  to  the  life  or  health  of  human 
kind;  such  as  that  of  a  dealer  in  drugs  who  sold  to 
another  druggist  a  jar  of  belladonna  and  labeled  it 
** Extract  of  Dandelion.**  The  second  druggist  filled 
a  physician  *s  prescription  for  extract  of  dandelion 
from  this  jar.  The  patient  took  the  medicine  supplied 
upon  this  prescription,  and  an  action  by  him  was  sus- 
tained against  the  first  seller  of  the  drugs.  Thomas  v. 
Winchester,  6  N.  Y.  397.  2.  Where  an  owner's  act  of 
negligence,  which  causes  an  injury  to  one  invited  upon 
the  owner's  premises,  as  where  the  owner  of  a  build- 
ing employed  a  contractor  to  construct  a  cornice  and 
agreed  to  furnish  a  scaffold  upon  which  the  con- 
tractor's men  should  do  the  work;  the  scaffold  was 
furnished  by  the  owner,  and  an  action  by  an  employe 
.of  the  contractor  was  sustained.  Coughtry  v.  Globe 
Woolen  Co.,  56  N.  Y.  124.  3.  Where  one,  without  giv- 
ing notice  of  its  qualities,  sells  or  delivers  an  article 
which  he  knows  to  be  imminently  dangerous  to  life 
and  limb,  in  which  case  he  becomes  liable  to  any  per- 
son who  suffers  an  injury  therefrom,  which  might  have 
been  reasonably  anticipated,  regardless  of  any  con- 
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tractual  relations  between  the  parties — as  where  a 
dealer  sold  a  gun  to  a  father  for  the  use  of  himself 
and  his  sons,  representing  it  to  be  safe  and  made  by 
a  good  manufacturer — ^but  it  was  not  made  by  that 
manufacturer,  and  was  defective,  and,  when  discharged 
by  one  of  the  sons,  it  exploded  and  injured  him,  and 
the  dealer  was  held  liable.  Landridge  v.  Levy,  2  Mees 
&  W.  519. 

It  is  contended,  however,  that  appellant  is  liable: 
(a)  because  it  made  false  representations  concerning 
the  machine  sold;  (b)  that  appellant  was  liable  to 
appellee,  though  a  stranger  to  the  contract  of  sale, 
because  it  induced  the  sale  of  an  implement  recog- 
nized as  dangerous,  by  false  representations  as  to 
its  quality,  having  sold  the  machine  in  question  either 
with  actual  knowledge  of  its  dangerous  defects,  or 
with  constructive  knowledge,  being  chargeable  with  the 
knowledge  of  the  Sycamore  Foundry  Co.;  (c)  that  ap- 
pellant being  the  owner  of  the  machine  in  question, 
having  made  representations  concerning  it,  is  bound 
to  know  whether  those  representations  were  true;  (d) 
that  appellant  is  liable  as  a  manufacturer  of  the  ma- 
chine, first,  because  the  Sycamore  Foundry  Company 
made  the  machine  for  it,  upon  its  special  order,  and 
second,  because  appellant  held  itself  out  as  the  manu- 
facturer; (e)  that  appellant  is  liable  for  having  negli- 
gently sold  on  the  market  the  machine  in  question, 
which  was  dangerous  when  used  for  the  purpose  for 
which  it  was  intended,  and  its  liability,  therefore,  ex- 
tended to  any  person  using  it,  regardless  of  con- 
tractual relations,  and  that  appellant  is  estopped  to 
deny  its  liability  upon  the  ground  of  want  of  privity, 
because  appellant  induced  the  court  below  to  give  in- 
structions stating  a  contrary  doctrine. 

It  appears  that  the  sale  of  the  saw  frame  and  bal- 
ance wheel  was  made  because  of  an  inspection  of  one 
of  appellant's  catalogues  then  in  the  possession  of  ap- 
pellee and  his  superintendent.    In  this  catalogue  there 
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was  shown  a  picture  of  the  machine,  together  with  an 
extended  description  of  it,  including  therein  a  refer- 
ence to  the  balance  wheel.  This  was  followed  by  the 
statements,  **We  always  ship  right-hand  frames  un- 
less otherwise  ordered.  Upper  cut  shows  saw  ar- 
ranged for  poles;  lower  cut  for  oordwood.  •  •  • 
Ship  from  factory  near  Chicago  or  Southern  Minne- 
sota.'* The  catalogue  further  contains  the  following 
statements:  **You  are  safe,  perfectly  safe,  in  order- 
ing. *  *  *  Be  sure  and  read  this— our  oflFers — our 
guarantee.  •  •  •  We  know  that  when  you  buy  an 
implement  you  do  not  want  to  be  delayed  or  bothered 
to  return  it.  *  *  *  We  know  you  want  an  even 
stronger  assurance  of  quality  than  is  a  mere  chance  to 
return  ail  article  should  it  prove  not  to  be  what  you 
expected ;  that  is  why  we  offer  you  only  standard  make, 
regular  size,  thoroughly  tested  implements,  known  to 
every  one  by  years  of  reputation  as  the  best  mxide, 
and  back  them  with  our  reputation  and  our  liberal 
guarantee.  •  •  •  These  facts,  backed  by  our  lib- 
eral guarantee,  insure  your  satisfaction  in  every  pur- 
chase. •  •  •  Remember,  we  ship  you  the  kind  of 
tools  you  will  not  have  to  return — ^just  such  goods  as 
you  intend  to  buy.  •  •  •  All  our  implements  are 
further  guaranteed  to  do  the  work  for  which  they  are 
intended  when  correctly  set  up  and  properly  operated. 
*  *  *  Our  implement  manager  has  had  a  lifetime  ex- 
perience in  this  line.  Prior  to  joining  our  organization, 
he  was  for  a  number  of  years  manufacturing  farm  ma- 
chinery. •  •  •  We  have  four  large  warehouses  filled 
with  new  tools.  •  •  •  Whenever  we  can  do  so  satis- 
factorily and  to  the  interests  of  our  customers,  we  ship 
direct  from  the  factory.  This  saves  storage  and  han- 
dling expense,  and  enable  us,  in  such  case,  to  make 
a  lower  price.  Do  not  understand  for  a  minute 
that  shipping  from  the  factory  means  any  delay.  It 
does  not,  for  the  goods  are  all  ready  to  ship  before  we 
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order  them.  •  •  •  We  manufacture,  buy  and  sell 
direct  to  the  farmers  of  America,  as  well  as  Africa, 
China,  Eussia,  Japan,  etc.  Every  implement  is  guar- 
anteed to  be  made  of  good  material  and  to  be  just  as 
described,  to  do  the  work  for  which  it  is  intended, 
when  correctly  set  up  and  properly  operated.  •  •  • 
We  have  four  large  implement  warehouses,  which  we 
keep  filled  with  well-assorted  stocks  for  quick  ship- 
ments. •  •  •  Also  the  arrangements  with  our  fac- 
tories are  such  as  to  provide  for  quick  service.'* 

From  an  inspection  of  this  catalogue,  containing  the 
phrases  quoted  and  others  of  similar  import,  which 
was  oflFered  in  evidence,  we  think  it  apparent  that  ap- 
pellant held  itself  out  as  a  manufacturer,  and  intended 
the  public  to  so  believe,  and  to  act  upon  such  belief, 
and  accordingly  it  must  be  held  to  be  charged  with 
and  to  assume  all  the  obligations  and  responsibilities 
of  a  manufacturer.  The  machine  in  question  was  or- 
dered from  it  as  a  result  of  an  inspection  of  this  cata- 
logue, which  appellee  testified  to  having  read  and  relied 
upon,  believing  its  representations  to  be  true,  and, 
when  the  machine  was  delivered,  it  bore  appellant's 
initials  (M.  W.  &  Co.),  which  might  readily  have  been 
understood  as  indicating  the  manufacturer.  In  any 
event,  appellant  made  no  attempt  to  disclose  to  ap- 
pellee, or  to  others  purchasing  from  it,  any  relation  to 
the  articles  sold  inconsistent  with  that  of  being  the 
manufacturer. 

Upon  this  record,  we  feel  bound  to  hold  that  ap- 
pellant is  liable  in  this  case  if  the  appellee's  injury 
was  due  to  a  dangerously  defective  condition  of  the 
balance  wheel  furnished  as  a  part  of  the  machine  in 
question.  As  to  this  there  is,  of  course,  a  conflict  in 
the  testimony.  There  is  testimony  tending  to  show 
that  in  material  and  workmanship,  the  wheel  was  prop- 
erly constructed;  that  it  had  been  tested  at  the  fac- 
tory, and  that  its  bursting  was  due,  not  to  any  defect 
in  the  wheel  itself,  but  to  improper  handling;  that  the 
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protection  against  the  wheel's  bursting  lay  in  its  rim; 
that  the  alleged  weakness,  the  porous,  sponge-like  con- 
dition of  the  web  of  the  wheel,  in  no  manner  contrib- 
uted to  the  accident,  but  that  the  accident  was  due 
entirely  to  overspeeding  the  balance  wheel.  Appel- 
lant contends  that  the  gasoline  engine,  by  which  the 
saw  was  operated,  being  of  twelve  to  fifteen  horse- 
power, was  so  powerful  that  when  the  saw  was  tempo- 
rarily disengaged  from  the  wood,  it  and  the  balance 
wheel  would  be  at  once  enormously  accelerated  in 
speed  before  the  regulator  upon  the  engine  could  check 
its  speed ;  that  the  wheel  burst  largely,  if  not  entirely, 
because  of  this  rapid  and  instantaneous  acceleration, 
which  was,  of  course,  greatest  at  the  rim.  One  of  ap- 
pellant's witnesses  testified  that  an  inspection  was 
made  of  the  wheel  in  question  before  it  was  shipped  ;i 
that  he  struck  the  wheel  lightly  with  a  hammer  while 
it  was  lying  against  the  side  of  a  room,  and  that  he 
did  not  detect  anything  wrong. 

On  the  other  hand,  it  appears  that  the  identical  en- 
gine used  in  furnishing  the  power  to  the  saw  in  ques- 
tion had  been  used  without  any  mishap  for  a  long  time 
previously  in  operating  a  saw  substantially  like  the 
one  here  involved ;  that  the  number  of  revolutions  per 
minute  at  the  time  of  the  accident  was  within  the  limit 
fixed  by  experts  as  being  entirely  safe,  had  the  balance 
wheel  been  perfect.  There  was  testimony  tending  to 
show  that  a  balance  wheel  like  the  one  in  question,  if 
properly  made  of  good  material,  could  safely  be  re- 
volved at  from  1,500  to  1,800  revolutions  per  minute; 
but  with  such  defects,  however,  as  shown  in  the  one 
in  question,  a  wheel  would  be  likely  to  burst  if  re- 
volved at  1,100  revolutions  per  minute,  which  was  ap- 
proximately the  speed  at  which  the  wheel  was  run  at 
the  time  the  accident  occurred;  that  the  regulator 
upon  the  engine  did  operate  promptly  and  eflSciently 
to  prevent  any  considerable  acceleration  in  speed; 
and  that  neither  the  saw  nor  the  balance  wheel  were 
in  any  greater  danger  because  of  the  fact  that  the  en- 
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gine  was  of  such  horsepower  rather  than  of  less.  The 
testimony  on  behalf  of  appellee  tended  to  show  that 
if  the  balance  wheel  was  ever  tested  at  all,  it  was  done 
in  a  very  imperfect  manner  and  one  which  was  entirely 
unreliable,  inadequate  and  unsafe,  and  that  the  holes 
and  defects  in  the  wheel,  and  its  porous  condition,  were 
concealed  from  observation  by  being  covered  with  a 
heavy  coat  of  black  paint.  Appellee  testified  that 
the  ** honey-combed''  or  spongy-like  formation  came  to 
the  surface,  that  it  extended  clear  through  the  body  of 
the  wheel,  only  it  was  painted  over  with  japan  or 
heavy  black  paint,  which  made  a  smooth  surface  on  the 
outside,  but  that,  aside  from  the  paint,  this  formation 
came  clear  to  the  surface. 

Upon  the  whole  evidence  we  do  not  feel  justified  in 
holding  that  the  jury  was  wrong  in  finding  that  the 
accident  occurred  by  reason  of  a  defective  and  dan- 
gerous condition  of  the  balance  wheel. 

We  think  the  balance  wheel  in  question,  in  its  con- 
struction and  use,  and  when  sent  out  under  such  rep- 
resentations and  warranties  as  were  made  by  appel- 
lant in  its  catalogue,  was  such  an  instrument,  as  that, 
if  it  proved  seriously  defective  and  dangerous,  and 
appellee  was  injured  thereby,  without  fault  on  his 
part,  appellant  became  responsible ;  that  under  the  cir- 
cumstances, appellant  was  bound  to  know  that  the 
balance  wheel  was  safe  for  the  use  to  which  it  was  to 
be  put.  We  do  not  think  it  necessary  that  it  should  be  y- 
established  that  the  balance  wheel  was  an  instrumen- 
tality imminently  dangerous  in  itself,  but  we  think  it 
sufficient  to  establish  liability  of  appellant  if  the  bal- 
ance wheel  in  question  was  made  of  improper  material, 
or  improperly  cast,  resulting  in  such  a  porous  and 
weakened  condition  that  when  put  to  the  use  for  which 
it  was  bought  and  sold  it  was  imminently  perilous,  and 
the  wheel  had  been  so  imperfectly  and  inadequately 
tested  as  to  not  disclose  this  condition.  It  was  in- 
tended to  be  revolved  at  a  high  rate  of  speed  on  a  wood 
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saw,  around  which  men  are  necessarily  engaged  when 
it  is  in  operation,  and  who  cannot  be  protected  by  any 
known  appliance  against  the  frightful  results  which 
follow  an  explosion  of  a  balance  wheel. 

Our  view,  that  such  conditions  as  are  shown  by  this 
record  would  establish  liability  against  appellant,  is 
supported  by  the  judgment  of  the  Supreme  Court  of 
New  Hampshire  in  1908,  in  Cunningham  v.  C.  E.  Pease 
House  F.  Co.,  74  N.  H.  435.  This  was  an  action  which 
was  brought  by  a  daughter  to  whose  mother  the  repre- 
sentations were  made.  The  plaintiff's  evidence  in  the 
case  tended  to  show  that  certain  manufacturers  of  a 
stove  blacking  advertised  it  in  Nashua,  stating  that  it 
was  for  sale  by  the  defendants;  the  plaintiff's  mother 
saw  the  advertisement,  called  at  the  defendant's  store 
and  asked  a  clerk  if  the  blacking  they  were  advertising 
was  intended  for  stovepipes  or  for  stoves.  He  re- 
plied that  it  was  intended  for  stoves,  and  said,  **the 
warmer  the  stove,  the  better  it  works."  She  replied, 
*  *  Won 't  that  be  fine ;  I  can  black  my  stove  without  let- 
ting my  fire  go  out."  Eelying  upon  the  representa- 
tions that  the  blacking  could  be  safely  used  on  a  hot 
stove,  the  mother  bought  a  can.  Two  days  later,  the 
plaintiff,  a  member  of  her  mother's  family,  used  some 
of  the  blacking  on  a  hot  stove  and  an  explosion  re- 
sulted, causing  the  injuries  complained  of.  The  plaint- 
iff and  her  mother  were  blamelessly  ignorant  of  the 
fact  that  the  blacking  contained  naphtha.  In  the  opin- 
ion the  court  says: 

*'The  defendant's  position  is  like  that  of  one  who 
'puts  destructive  •  •  ♦  materials  in  situations 
where  they  are  likely  to  produce  mischief.'  Ricker  v. 
Freeman,  50  N.  H.  420,  432.  Such  a  person  must  re- 
spond in  damages  to  those  who  are  injured  because  of 
his  acts,  if  he  either  knew  or  ought  to  have  known  that 
the  materials  were  dangerous  and  that  the  persons 
injured  might  come  in  contact  with  them.  Hobbs  v. 
Company,  ante,  116;  Scott  v.  Shepherd,  3  Wils.  403; 
S.  C.  2  W.  Bl.  892 ;  Cooley  on  Torts,  78. 
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* 'Although  the  defendants  probably  did  not  have 
the  plaintiff  in  mind  when  they  sold  the  blacking  to 
her  mother,  they  knew  the  mother  bought  it  to  use  on 
her  stove  and  that  other  members  of  the  family  were 
likely  to  use  it,  consequently  the  plaintiff  can  recover, 
if  her  mother  could  have  recovered,  had  she  been  in- 
jured instead  of  the  plaintiff.     •     •     • 

''The  common  law  imposes  upon  the  seller  the  duty 
to  refrain  from  falsely  representing  material  facts 
for  the  purpose  of  misleading  the  buyer.    ♦     •     • 

"If,  therefore,  the  defendant's  false  representation 
that  it  was  safe  to  use  the  blacking  on  a  hot  stove  was 
the  cause  of  the  plaintiff's  injury,  the  facts  that  they 
thought  the  statement  was  true,  and  had  no  intent  to 
deceive,  do  not  necessarily  bar  her  right  to  a  recov- 
ery. Proof  of  those  facts  would  merely  require  her 
to  prove  facts  not  essential  to  her  case  if  the  represen- 
tation was  deceitfully  made.  If  the  representation 
was  deceitful  she  could  recover  by  showing  that  their 
fault  contributed  to  cause  her  injury;  but  if  it  was 
merely  negligent,  she  must  show  that  it  was  the  sole 
cause  of  her  injury.  14  Harv.  Law  Eev.  188.  The 
reason  for  this  is,  that  the  law  makes  it  the  duty  of 
everyone  to  use  ordinary  care  to  avoid  being  injured 
by  another's  negligence;  but  it  imposes  on  no  one  the 
duty  to  use  such  care  to  avoid  being  injured  by  an- 
other's intentionally  wrongful  act." 

A  judgment  for  plaintiff  was  aflBrmed.  The  Cunning- 
ham case  is  but  one  of  a  number  similar  in  principle. 
It  will  not  do  to  say  that  the  liability  in  that  case  ex- 
isted solely  because  of  the  fact  that  there  was  some 
naphtha  in  the  stove  polish  in  question,  and  that  it 
thereby  became  a  product  imminently  dangerous, — ^it 
became  dangerous  only  when  brought  into  contact  with 
heat,  and  the  purchaser  bought  it  for  that  very  use. 
In  the  case  at  bar,  the  balance  wheel  was  not  in  itself 
imminently  dangerous,  except  when  revolving  rapidly 
and  serving  the  very  purpose  for  which  it  was  sold. 
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Vendors  and  manufacturers  have  been  held  liable 
for  injuries  to  third  persons  because  of  dangerous 
defects  in  articles  sold  by  them,  which  were  falsely 
represented  to  be  perfect  and  safe,  or  to  have  been 
carefully  tested;  among  cases  so  holding  are  Knelling 
V.  Eoderick  Lean  Mfg.  Co.,  183  N.  T.  78 ;  Torgesen  v. 
Schultz,  192  N.  T.  156;  Allison  v.  Tyson,  5  Humph. 
(Tenn.)  489;  Lewis  v.  Terry,  111  Cal.  39;  Ward  v. 
FuUman  Co.,  128  S.  W.  (Ky.)  606;  Woodward  v. 
Miller,  119  Ga.  618;  ElUott  v.  Hall,  L.  E.  15,  Q.  B.  D. 
315;  Statler  v.  Bay  Mfg.  Co.,.  195  N.  T.  478;  Pierce  v. 
C.  H.  Bidwell  T.  Co.,  153  Mich.  323 ;  Clement  v.  Crosby 
&  Co.,  148  Mich.  293 ;  Schubert  v.  J.  B.  Clark  Co.,  49 
Minn.  331;  Holmvik  v.  Parsons  Band  Cutter  Co.,  98 
Minn.  424 ;  Wolcho  v.  Bosenbluth,  81  Conn.  358. 

It  is  further  contended  that  the  damages  awarded 
by  the  jury  are  excessive.  At  the  time  of  the  ap- 
pellee's injury,  he  was  twenty-seven  years  of  age.  He 
was  then  earning  $50  per  month.  By  a  settlement 
with  Borden,  his  employer,  he  had  received  an  annuity 
of  $360.00  per  year  for  life.  A  safe  rate  of  interest 
upon  the  amount  of  the  verdict  would  produce  more 
than  twice  the  annual  income  he  was  earning  when 
injured;  that  fact  alone,  however,  is  not  controlling. 
There  is  no  presumption  that  appellee  would  not  have 
become  more  proficient  in  his  ability  to  do,  and  there- 
fore able  to  earn  a  much  larger  amount  had  he  con- 
tinued uninjured.  His  condition  after  the  accident 
was  exceedingly  distressing.  His  right  arm  had  to  be 
removed  at  the  shoulder;  both  bones  of  the  left  arm 
were  broken;  the  physician  testifies  that  there  is  very 
great  atrophy  of  the  muscles  of  the  back,  chest  and 
shoulder,  and  of  the  left  arm  and  hand  and  fingers, 
which  are  wasted  away,  the  little  finger  and  the  one 
next  to  it  are  turned  downward  in  a  claw-shape ;  there 
is  drooping  of  the  lid  of  the  right  eye  and  reddening 
of  its  membrane,  involving  the  eyesight ;  three  opera- 
tions upon  his  right  shoulder  were  necessary ;  there  is 
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evidence  of  two  broken  ribs  and  a  dislocation  of  the 
collar  bone;  continual  pain  in  the  shoulder  and  back 
of  the  neck;  loss  of  memory;  unconsciousness  for  a 
considerable  period  after  the  accident ;  large  expenses 
in  physicians  *  and  nurses  *  bills ;  necessity  for  continued 
assistance  in  eating  and  dressing ;  the  prolonged  phys- 
ical and  mental  suffering  which  he  has  undergone  ar 
a  result  of  the  injury,  and  the  conditions  under  which 
he  will  be  compelled  to  spend  the  remainder  of  his 
life, — all  these  things  make  it  difficult  to  say  with  any 
degree  of  definiteness  exactly  how  much  should  be 
awarded  for  the  injury.  We  cannot  be  unmindful  of 
the  fact  that  the  money  value  of  life  and  health  is  ap- 
preciating, and  the  earning  capacity  of  money  steadily 
diminishing  during  these  recent  years.  Without  de- 
ciding that  the  amount  of  the  verdict  is  not  larger  than 
we  would  ourselves  have  made  it,  had  the  responsi- 
bility been  ours,  we  do  not  think  it  so  excessive  as  to 
require  interference  on  our  part. 

We  have  examined  the  alleged  errors  of  the  court 
below  in  its  rulings  upon  evidence  and  in  respect  to 
the  instructions,  and  do  not  find  any  substantial  error 
therein ;  nor  do  we  think  that  appellant  was  injured  by 
the  alleged  improper  remarks  made  by  counsel  for 
appellee  during  the  trial. 

Finding  no  reversible  error  in  this  record,  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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John  A.  Lyons,  Appellee,  y.  Chicago  Gity  Bailway 

Company,  Appellant. 

Gen.  No.  17,029. 

1.  Street  railroads — injury  hy  anowploio.  Where  a  street  rail- 
way company  on  a  stormy  night  ran  an  ordinary  passenger  car 
with  a  snowplow  attachment  eight  Inches  high,  which  was  wholly 
or  partially  concealed  by  snow  and  projected  eight  or  nine  feet 
into  the  street  from  the  center  of  the  car,  the  Jury  were  Justified 
in  giving  a  verdict  for  the  plalntlfF,  who  was  a  prospective  pas- 
senger injured  by  such  projection,  where  Its  employes  In  charge 
of  the  car  did  not  stop  the  same  but  merely  shouted  when  they 
saw  the  plalntlfF  approaching. 

2.  Instructions — when  not  reversible  error.  An  instruction 
objectionable  in  Itself  but  not  so  when  considered  in  connection 
with  other  instructions  does  not  constitute  reversible  error  where 
the  Jury  are  Instructed  that  all  the  instructions  should  be  con- 
sidered together. 

8.  Instructions — that  plaintiff  need  prove  case  only  by  prepon- 
derance of  evidence,  proper.  An  Instruction  in  a  personal  injury 
case  that  the  plalntift  is  not  bound  to  prove  his  case  beyond  a  rea- 
sonable doubt  but  only  bound  to  prove  it  by  a  preponderance  of 
the  evidence,  is  proper. 

4.  Damages — when  excessive  in  a  personal  injury  suit  Seven 
thousand  dollars  damages  awarded  a  doctor  because  of  a  fall  re- 
sulting in  a  fractured  collar  bone,  slight  nervousness  and  slight 
impairment  of  eyesight  and  hearing,  the  evidence  on  the  latter 
being  conflicting,  is  excessive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  AfBrmed  on  remittitur  otherwise  re- 
versed and  remanded.    Opinion  filed  June  14,  1912. 

S.  S.  Page  and  C.  LeEoy  Brown,  for  appellant; 
Leonard  A.  Busby,  of  counsel. 

Jambs  C.  McShanb,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 
Upon  this  appeal  we  are  asked  to  reverse  a  judg- 


Chicago — Fibst  Distbict — June,  1912.        375 

Lyons  v.  Chicago  City  Ry.  Co.,  171  111.  App.  374. 

ment  for  $7,000  rendered  against  appellant,  the  Chi- 
cago City  Eailway  Company,  in  tie  Circuit  Court  of 
Cook  county,  in  favor  of  appellee,  John  A.  Lyons, 
for  personal  injuries  received  by  him  on  February  1, 
1908,  through  the  alleged  negligence  of  appellant. 

A  reversal  is  sought  upon  the  following  contentions : 

First.  The  verdict  is  not  sustained  by  the  prepon- 
derance of  the  evidence. 

Second.    The  court  erred  in  instructing  the  jury. 

Third.    The  damages  are  grossly  excessive. 

Fourth.  The  court  erred  in  rulings  on  the  admis- 
sion of  evidence. 

It  appears  that  appellee  was,  at  the  time  of  the  acci- 
dent, a  practicing  physician,  about  fifty-four  years  of 
age.  About  eight  o'clock  in  the  evening,  having  just 
made  a  professional  call  at  some  point  on  Sixty-eighth 
street,  near  Calumet  avenue,  he  walked  south  on  the 
west  side  of  Calumet  avenue  to  Sixty-ninth  street,  in- 
tending to  board  a  westbound  car  thereon.  There  were 
five  or  six  inches  of  snow  upon  the  ground,  and  it  was, 
at  the  time,  snowing  and  blowing.  For  the  purpose 
of  clearing  oflf  the  snow,  appellant  had  attached  a 
snow-plow  rigging  to  one  of  its  old-fashioned,  ordi- 
nary, short  passenger  cars,  and  was  running  it  west 
on  the  north  side  of  Sixty-eighth  street.  The  snow- 
plow  attached  consisted  of  a  plank  about  fifteen  feet 
long  and  eighteen  inches  wide,  the  forward  end  of 
which  was  fastened  to  the  front  end  of  the  front  trucks 
on  the  right-hand  or  north  side  of  the  car  as  it  was 
going  west,  and  extending  outward  and  backward  at 
such  an  angle  that  the  other  end  was  extended  out 
about  eight  or  nine  feet  from  the  north  rail;  an  iron 
bar  connected  the  middle  of  the  plank  with  the  rear 
trucks  and  served  as  a  brace.  The  purpose  of  the 
plow  was  to  brush  the  snow  back  from  the  rails  far 
enough  to  leave  a  clear  space  for  passengers  to  alight 
and  for  teams  to  turn  out  of  the  track. 

There  were  four  employes  of  appellant  company 
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with  the  car,  which  was  being  operated  westwardly  at 
a  rate  of  about  five  miles  an  hour  between  blocks — 
the  motorman,  Button,  running  the  car ;  the  conductor, 
Lageschult,  who  was  on  the  front  platform  with  the 
motorman,  and  whose  duty  it  was  to  warn  persons 
that  got  in  the  way  of  the  plow  or  attempted  to  board 
the  car  upon  the  front  platform;  another  man.  Hall, 
standing  with  his  feet  on  the  snow-plow  arrangement, 
and  holding  to  the  side  of  the  car,  stationed  there  for 
the  purpose  of  warning  persons  who  might  step  into 
danger,  and  one  Curran  on  the  rear  platform,  to  keep 
intending  passengers  from  boarding,  and  also  to  warn 
drivers  and  others  approaching  from  the  rear.  At 
times  the  entire  crew  was  necessary  to  change  the 
snow-plow  attachment  from  one  side  of  the  car  to  the 
other  when  reaching  the  end  of  a  line,  or  otherwise 
switching  back. 

Appellee  mistook  the  car  to  which  this  snow-plow 
rigging  was  attached  for  one  of  the  regular  cars  in 
the  passenger  service,  and  stepped  out  into  the  way  of 
the  projecting  plank,  by  which  he  was  struck  and 
thrown,  or  caused  to  fall  over,  receiving  the  injuries 
complained  of. 

As  to  the  circumstances  immediately  preceding  the 
actual  contact  between  appellee  and  the  snow-plow 
rigging,  the  testimony  is  directly  conflicting.  That  on 
behalf  of  appellant  tends  to  show  that  the  car  was 
approaching  from  the  east  at  a  slow  rate  of  speed, 
averaging  about  five  miles  per  hour  between  blocks; 
that,  as  the  car  approached  Calumet  avenue  from  the 
east,  it  was  throwing  out  the  snow  to  the  west  and 
northwest,  nearly  to  the  curb ;  that,  as  they  approached 
the  crossing  of  Calumet  avenue  and  Sixty-ninth  street, 
appellee  was  seen  coining  from  the  north  on  the  west 
side  of  Calumet  avenue,  and  observed  till  he  reached 
the  north  side  of  Sixty-ninth  street,  where  he  hesi- 
tated ;  that,  assuming  he  was  mistaken  in  supposing  it 
was  a  passenger  car  and  desired  to  board  it,  the  motor- 
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man  slowed  up  the  ear  on  the  east  side  of  the  street 
so  as  to  see  what  he  intended  to  do — ^whether  to  cross 
the  street  or  to  stand  out  between  the  rail  and  the 
sidewalk,  so  as  to  board  the  car.  It  is  claimed  that  at 
this  time  the  motorman  hit  the  bell  three  or  four  taps 
and  *' hollered'*  at  appellee  that  he  should  look  out; 
that  he  seemed  to  hesitate  a  moment,  whereupon, 
thinking  he  was  going  to  remain  where  he  was,  the  car 
was  moved  along;  that  when  the  front  end  of  the  car 
was  about  even  with  the  west  cross-walk  the  motorman 
says  he  heard  his  partner  (Lageschult,  the  conductor) 
yell  at  appellee,  and  that  at  about  the  same  time  Hall 
*'holliered''  as  appellee  approached  the  moving  car 
from  the  sidewalk ;  that  the  car  was  stopped  just  after 
the  big  wing,  or  plank,  reached  the  doctor.  In  short, 
that,  when  the  car  reached  the  east  side  of  Calumet 
avenue,  it  was  slowed  down  almost  to  a  stop ;  that  the 
employes  on  the  car  shouted  to  appellee,  who  was  evi- 
dently going  toward  the  south  on  the  west  side  of 
Calumet  avenue,  and  that  he  stopped  or  hesitated  and 
looked  at  the  car  for  an  instant,  whereupon  the  car 
started  forward,  and  when  it  was  within  about  ten 
feet  of  the  cross-walk,  appellee  stepped  from  the  side- 
walk into  the  roadway.  There  were  no  passengers 
upon  the  car,  which  was  then  being  used  only  to  propel 
the  snow-plow  and  clear  the  track.  When  appellee 
stopped,  or  hesitated,  and  looked  south  right  toward 
the  car,  which  was  just  pulling  up  to  the  west  cross- 
walk, it  was  about  two-thirds  of  the  way  across  Calu- 
met avenue.  The  conductor,  Lageschult,  testified  that 
when  the  car  left  the  east  side  of  the  street,  appellee 
was  on  a  fast  walk  toward  the  car.  Hall,  the  man  who 
stood  upon  the  wing,  or  brace-rod  of  the  snow-plow, 
testified  that  he  saw  appellee  coming  south  as  far  as 
the  comer,  and  that  he  stood  still  an  instant,  and  that 
the  car  was  stopped  at  that  moment  before  crossing 
Calumet  avenue,  and  when  the  car  was  started  up 
appellee  made  for  the  rear  of  it,  and  tumbled  over  the 
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wing  of  the  snow-plow.  Curran,  who  was  on  the  rear 
platform,  testified  that  when  he  first  saw  appellee  he 
had  started  forward,  whereupon  Curran  shouted  to 
him  to  stay  back.  Curran  further  testified  that  if 
appellee  had  remained  where  he  was  at  that  instant 
he  would  have  been  clear  of  the  board. 

The  testimony  on  behalf  of  appellee  tends  to  show 
that  when  he  approached  the  intersection  of  Sixty- 
ninth  street  and  Calumet  avenue  from  the  north,  he 
stopped  upon  the  sidewalk  on  the  northwest  comer,  at 
which  there  was  a  lighted  street  lamp ;  that  he  intended 
to  take  a  westbound  car,  but  there  was  none  in  sight; 
that  he  stood  there  two  or  three  minutes  waiting ;  that 
he  observed  the  car  coming  from  the  east  when  it  was 
about  two  blocks  away;  that  when  it  was  about  150 
feet  away  he  started  south  in  Sixty-ninth  street  toward 
the  westbound  track ;  that  passengers  got  on  the  north 
side  of  the  westbound  car ;  that  the  car  had  the  appear- 
ance of  an  ordinary  street  car  as  it  came  up  to  him, 
and  there  was  nothing  about  it,  either  as  to  noise  or 
appearance,  to  indicate  to  the  contrary;  that  he  went 
out  six  or  eight  feet  from  the  curb,  which  brought  him 
within  four  or  five  feet  of  the  car,  where  he  waved 
his  hand  for  the  car  to  stop ;  that  he  did  not  discover 
that  it  was  not  an  ordinary  street  car  until  the  front 
part  of  the  car  was  opx)osite  him,  at  which  time  he  saw 
the  man  standing  on  the  side  of  the  car,  or  the  plank, 
whose  head  was  at  the  time  inside  the  car  through  an 
open  window.  After  seeing  him  the  doctor  noticed 
that  he  was  standing  upon  a  board,  and  as  soon  as  he 
saw  that  he  attempted  to  get  out  of  the  way  by  jump- 
ing ;  that  the  plank  extended  north  from  the  car  six  to 
nine  feet.  Appellee  further  testified  that  no  one  said 
anything  to  him  nor  gave  him  any  warning,  nor  was 
there  any  ringing  of  the  bell  before  the  board  struck 
him;  that  he  had  nothing  over  his  ears;  that  he  had 
never  before  seen  any  snow-plow  appliance  of  that 
kind;  that  he  looked  toward  the  car  when  it  was  on 
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the  east  side  of  the  street  coming  toward  him,  and  did 
not  at  any  time  see  the  snow  spraying  or  sliding  out  of 
the  way ;  that  he  heard  no  shout  or  call  of  any  sort. 

It  appears  from  the  testimony  of  several  witnesses 
that  at  the  time  it  was  snowing  and  blowing  quite 
hard,  and  that  the  car  in  question  was  one  of  the  small 
four-wheeled  street  cars  then  used  for  passenger  serv- 
ice by  the  street  car  company,  having  a  headlight  like 
an  ordinary  street  car — ^nothing  about  it,  either  as  to 
noise  or  looks  to  indicate  that  it  was  anything  differ- 
ent than  an  ordinary  street  car. 

It  is  quite  true,  as  contended  by  appellant,  that  this 
court  has  the  final  determination  of  the  weight  of  evi- 
dence, and  should  reverse  a  judgment  where  the  ver- 
dict is  clearly  and  manifestly  against  the  weight  of  the 
evidence,  and  it  is  also  true  that  the  party  holding  the 
burden  of  proof  must  establish  his  case  by  a  prepon- 
derance of  the  evidence,  and  that  the  number  of  wit- 
nesses upon  either  side  is  an  element  in  determining 
where  the  preponderance  lies ;  but  it  is  also  true  that 
in  determining  upon  which  side  the  preponderance  of 
the  evidence  lies,  neither  the  jury  nor  this  court  is 
concluded  merely  by  the  number  of  witnesses.  It  is 
also  true  that  ordinarily  the  uncorroborated  testimony 
of  an  interested  party  will  be  held  insufficient  to  sus- 
tain a  verdict  where  his  evidence  is  contradicted  by  the 
testimony  of  two  or  more  unimpeached  witnesses  hav- 
ing equ£d  opportunity  for  knowing  the  facts.  In  the 
case  at  bar,  however,  we  do  not  think  the  application 
of  these  principles  would  justify  us  in  reversing  the 
judgment. 

We  are  of  the  opinion  that  upon  the  facts  disclosed 
by  the  testimony  of  the  witnesses  for  both  sides,  appel- 
lant company  was  guilty  of  actionable  negligence.  It 
is  a  matter  of  common  knowledge  that  persons  habitu- 
ally served  by  the  street  cars  are  accustomed  to  ap- 
proach a  position  from  which  they  may  quickly  enter 
the  car  when  it  actually  reaches  them.    Appellant  was 
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operating  the  car  in  question  with  knowledge  that  in 
order  to  render  quick  service  and  handle  as  many  pas- 
sengers as  possible,  it  required  of  prospective  passen- 
gers that  they  get  into  position  to  enter  the  car  quickly, 
and  that  appellee  might  be  expected  to  approach  and 
attempt  to  enter  the  car,  as  apparently  he  did.  The 
night  in  question  was  blustering  and  windy;  the 
ground  was  covered  with  five  or  six  inches  of  snow, 
and  snow  was  blowing  through  the  air.  There  was 
nothing  about  the  appearance  of  the  car  to  in  any  way 
distinguish  it  from  an  ordinary  street  car  upon  which 
passengers  might  enter. 

Appellee's  version  of  the  affair  down  to  the  time  he 
was  struck  seems  entirely  reasonable.  There  was 
nothing  to  put  him  upon  notice  that  the  car  was  drag- 
ging a  snow-plow,  projecting  eight  or  nine  feet  out 
from  its  side,  so  that  he  would  be  in  danger  of  being 
struck  at  almost  any  point  between  the  north  track 
and  the  curb;  indeed,  we  think  the  testimony  of  the 
witnesses  for  the  defendant  company  tends  to  show 
negligence  in  the  management  of  this  car.  According 
to  their  own  story,  there  was  nothing  about  the  car  to 
attract  attention  or  to  suggest  its  unusual  use  as 
merely  a  motive  power  for  the  snow-plow,  which,  itself, 
was  concealed  by  the  snow  it  was  pushing  back.  They 
saw  appellee  approaching  and  testified  that  he  acted 
as  if  he  intended  to  board  the  car  as  a  passenger.  It 
is  true  they  testified  that  they  shouted  at  him  both 
when  the  car  was  on  the  east  side  of  the  crossing  and 
again  just  before  he  was  struck,  but  we  do  not  think 
thiit  was  sufl5cient  to  relieve  the  company  from  the 
charge  of  negligence.  When  it  used  an  appliance 
which  extended  out  almost  entirely  across  the  north 
half  of  the  street,  and  was  wholly  or  partially  con- 
cealed by  the  snow,  and  when  those  in  its  charge  dis- 
covered a  prospective  passenger  approaching,  it  was 
not  sufficient  merely  to  shout  at  him;  when  they  saw 
that  he  had  stepped  down  into  the  street  and  was  in  a 
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position  of  danger,  the  car  should  have  been  stopped. 
We  think  that  the  jury  were  justified  in  finding  that 
appellant  was  negligent,  and  that  the  verdict  therefor 
was  not  against  the  manifest  weight  of  the  evidence. 

It  is  strongly  urged  that  the  court  erred  in  the  mat- 
ter of  instructions,  and  particularly  that  the  court 
erred  in  giving,  at  the  request  of  plaintiff,  the  follow- 
ing instruction : 

**36.  The  preponderance  of  evidence  in  a  case  is 
not  alone  determined  by  the  number  of  witnesses  testi- 
fying to  a  particular  fact  or  state  of  facts.  In  de- 
termining upon  which  side  the  preponderance  of  evi- 
dence is,  the  jury  should  also  take  into  consideration, 
so  far  as  shown  by  the  evidence,  the  opportunities  of 
the  several  witnesses  for  seeing  or  knowing  the  things 
about  which  they  testify;  their  conduct  and  demeanor 
while  testifying,  their  interest  or  lack  of  interest,  if 
any,  in  the  result  of  the  suit;  the  probability  or  im- 
probability of  the  truth  of  their  several  statements  in 
view  of  all  the  evidence,  facts  and  circumstances 
proved  on  the  trial;  and  from  all  these  circumstances 
and  a  full  consideration  of  all  the  evidence,  determine 
upon  which  side  is  the  greater  weight  or  preponder- 
ance of  the  evidence. ' ' 

In  determining  whether  or  not  the  giving  of  this 
instruction  constituted  reversible  error  we  must  con- 
sider the  other  instructions  in  the  case.  The  very  first 
one  was  to  the  effect  that  the  instructions  constituted 
one  connected  body  and  series,  and  should  be  so  re- 
garded and  treated  by  the  jury;  that  is  to  say,  they 
should  apply  them  as  a  whole  to  the  facts,  and  not 
detach  or  separate  any  one  instruction  from  any  or 
either  of  the  others.  Instruction  No.  31,  given  by  the 
court,  at  the  request  of  appellant,  was  as  follows : 

**31.  The  jury  are  further  instructed  that  while  the 
preponderance  of  evidence  does  not  consist  solely  in 
the  greater  number  of  witnesses  testifying  the  one 
way  or  the  other,  yet  the  number  of  credible  witnesses 
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testifying  on  the  one  side  or  the  other  of  a  disputed 
point  is  proper  for  the  jury  to  consider  in  determining 
where  lies  the  preponderance  of  the  evidence/' 

We  have  carefully  considered  the  cases  cited  by  ap- 
pellant in  support  of  its  contention  that  the  giving  of 
appellee's  instruction  No.  36  constituted  reversible 
error,  but  we  think  that  when  this  instruction  is  read 
in  connection  with  No.  1  and  No.  31,  given  at  the  in- 
stance of  appellant,  that  no  substantial  error  was  com- 
mitted. If  the  jury  read  the  complained-of  instruc- 
tion (No.  36)  in  connection  with  No.  31,  as  it  should 
have  done,  and  it  must  be  presumed  it  did  do,  it  would 
have  been  impossible  for  them  not  to  understand  that 
the  question  of  numbers  should  be  considered  by  them 
in  determining  where  the  preponderance  of  the  evi- 
dence lay. 

It  is  objected  that  instruction  No.  36  has  a  tendency 
to  make  the  jury  think  the  element  of  the  number  of 
witnesses  of  little  or  no  consequence.  We  do  not  think 
so.  The  instruction  declared  that  the  preponderance 
of  evidence  in  a  case  is  not  alone  determined  by  the 
number  of  witnesses  testifying  to  a  particular  fact  or 
state  of  facts,  but  that  in  determining  upon  which  side 
the  preponderance  of  evidence  is,  the  jury  should 
^^also"  take  into  consideration  not  only  the  number  of 
witnesses,  but,  so  far  as  shown  by  the  evidence,  their 
several  opportunities  for  seeing  or  knowing  things 
about  which  they  testify — ^their  conduct,  demeanor, 
etc.,  and,  from  all  these  circumstances,  and  a  fuU  con- 
sideration of  all  the  evidence,  the  preponderance  is  to 
be  determined. 

It  is  further  contended  that  the  court  erred  in  giv- 
ing, at  the  request  of  appellee,  instruction  No.  15, 
which  was  as  follows : 

*'15.  The  jury  are  instructed  that  the  plaintiff  is 
not  bound  to  prove  his  case  beyond  a  reasonable  doubt, 
but  is  merely  to  prove  it  by  a  preponderance  of  the 
evidence/' 
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With  respect  to  this  identical  instruction,  this  court, 
in  Gurnea  v.  Baltimore  &  Ohio  E.  E.  Co.,  157  HI.  App. 
331,  said : 

*  *  The  giving  of  this  instruction  is  assigned  for  error. 
In  view  of  what  the  Supreme  Court  has  said  regarding 
this  instruction  in  Chicago  City  Ey.  Co.  v.  Nelson,  215 
111.  436 ;  Consolidated  Traction  Co.  v.  Schritter,  222  111. 
364 ;  C.  U.  T.  Co.  v.  Mee,  218  111.  9,  and  other  cases,  we 
cannot  hold  the  instruction  erroneous.  *  * 

In  the  Nelson  case,  supra,  the  Supreme  Court,  refer- 
ring to  this  particular  objection  to  the  instruction, 
said: 

"It  is  next  insisted  that  the  court  erred  in  giving 
the  fourth  and  eighth  instructions  on  behalf  of  appel- 
lee. These  instructions  told  the  jury  that  plaintiff  is 
not  bound  to  prove  his  case  beyond  a  reasonable  doubt, 
but  is  only  bound  to  prove  it  by  a  preponderance  of  the 
evidence,  and  if  the  jury  find  that  the  evidence  bearing 
upon  plaintiff's  case  preponderates  in  his  favor,  al- 
though but  slightly,  it  would  be  sufficient  to  justify  a 
finding  of  the  issues  in  his  favor.  It  is  insisted  that 
the  use  of  the  term  *  plaintiff 's  case*  and  authorizing  a 
verdict  for  plaintiff  if  he  proves  'his  case'  was  errone- 
ous, for  the  reason  that  the  words  were  not  qualified 
by  any  reference  to  the  allegations  of  the  declaration. 
We  do  not  regard  the  objection  of  substantial  merit. 
(North  Chicago  St.  E.  E.  Co.  v.  Polkey,  203  111.  225.) '' 

We  have  carefully  considered  the  briefs  and  argu- 
ments with  respect  to  alleged  error  on  the  part  of  the 
court  below  in  its  rulings  upon  the  admission  of  evi- 
dence, and  do  not  find  any  adequate  justification  for  a 
reversal  of  the  judgment  upon  that  ground. 

It  is  further  complained  that  the  damages  awarded 
by  the  jury  are  grossly  excessive,  and,  after  painstak- 
ing examination  of  the  testimony,  we  have  reached  the 
condusion  that  the  amount  of  damages  awarded  by  the 
jury  is  too  great.  The  contact  between  appellee  and 
the  plank  was  evidently  not  very  violent.    It  dearly 
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appears  that  immediately  after  his  fall,  the  employes 
of  appellant  assisted  him  to  rise,  and  asked  him 
whether  he  needed  help  or  medical  attention,  to  which 
he  replied  that  he  did  not.  He  walked  without  assist- 
ance to  a  drug  store  in  the  next  block,  where  he  re- 
mained five  or  ten  minutes,  but  received  no  medical 
attention.  Thereafter  he  boarded  a  street  car  and 
made  a  number  of  visits  to  patients,  during  which  he 
occupied  about  an  hour  and  a  half,  and  transferred  a 
number  of  times  from  one  street  car  to  another.  He 
then  telephoned  his  friend.  Dr.  Ferguson,  and  at  his 
suggestion  went  to  the  hospital,  where  he  remained 
four  days,  after  which  he  went  home.  While  making 
the  calls  mentioned  he  noticed  a  trembling  of  his  body, 
which  had  practically  disappeared  when  he  left  the 
hospital. 

Appellee  testified  that  he  resumed  work  within  two 
weeks  fronl  the  date  of  the  accident  and  continued  it 
ever  since.  His  injury  was  a  fracture  of  the  collar 
bone,  which  he  himself  descttbes  as  being  a  **  simple 
transverse  fracture,  •  •  •  the  simplest  in  its 
nature,  and  one  of  those  that  is  in  the  least  harmful.** 
The  collar  bone  had  united  with  a  fibrous  union,  which 
appellee's  physician  testified,  made  a  good,  useful  arm. 
Dr.  Ferguson  also  testified  that  in  about  three  days 
after  the  accident  the  left  eye-ball  became  bloodshot, 
and  there  was  some  swelling  behind  the  left  ear,  which 
he  thought  due  ''to  a  local  bruise — ^just  a  local  direct 
injury.**  Appellee  claimed  that  in  addition  to  the 
fracture  of  the  collar  bone  there  was  a  fracture  of  the 
malleus,  one  of  the  small  bones  of  the  ear,  resulting  in 
deafness  of  his  left  ear,  also  pain  and  impairment  in 
the  sight  of  his  left  eye,  and  a  possible  fracture  of  the 
orbital  plate  of  the  skull;  and,  as  a  result  of  some  or 
all  of  these,  considerable  nervousness. 

As  to  his  deafness  in  one  ear,  it  appears  that  the 
accident  occurred  February  1, 1908.  Dr.  Allport,  who 
testified  in  his  behalf,  examined  him  on  the  8th  of 
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April,  a  little  over  two  months  after  the  accident,  and 
again  in  January,  1910.    Dr.  AUport  testified  that  one 
of  the  small  bones  of  the  left  ear,  the  malleus,  was 
broken,  but  that  nothing  was  the  matter  with  the  drum 
of  the  ear,  although  there  was  some  inflammation.    He 
could  not  say  whether  the  inflammation,  which  resulted 
in  the  thickening  of  the  drum-head,  was  catarrhal  in 
character  or  not,  though  a  catarrhal  condition  of  the 
ear  often  thickened  the  ear  drum;  and  he  further  tes- 
tified that  he  could  not  tell  how  long  these  conditions, 
which  he  found,  had  been  in  existence.    Appellee  him- 
self testified  that  the  hearing  in  his  left  ear  had  been 
defective  for  ten  years  before  the  accident,  and  that 
the  trouble  came  on  insidiously,  without  his  knowl- 
edge.   He  thinks  that,  though  he  had  tested  his  ear 
during  the  interval,  and  the  ear  did  not  seem  to  be 
much  worse,  yet  he  admits  that  he  had  made  no  test 
within,  perhaps,  three  or  f  Qur  years,  and  did  not  know 
what  difference  there  was  in  his  hearing  during  that 
period.    There  was  evidently  no  breaking  of  the  mem- 
brane, nor  was  the  injury  attended  with  any  discharge 
of  blood  from  the  ear,  nor  did  his  alleged  deafness  in 
the  ear  become  apparent  immediately.    It  further  ap- 
pears that  appellee  had  at  the  time  of  the  accident  two 
accident  insurance  policies,  which  he  subsequently  ad- 
justed with  the  companies,  and  to  neither  of  the  physi- 
cians representing  these  companies  did  he  make  any 
serious  complaint  or  claim  on  account  of  his  hearing 
having  been  aflfected  by  the  accident,  though  the  poli- 
cies provided  for  partial  as  well  as  for  total  disability. 
Concerning  the  alleged  injury  to  his  eye,  appellee, 
himself  a  practicing  physician,  and  an  intimate  asso- 
ciate with  capable  men  in  his  profession,  never  con- 
sulted any  physician  or  oculist  on  account  of  the  con- 
dition of  his  eye  after  the  accident,  nor  did  he  have 
his  eyes  tested  in  any  manner,  but  he  continued  to 
wear  glasses  which  he  had  ori^nally  bought  in  a  de- 
partment store.    It  was  significant  also  that  when  he 
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was  examined  by  Dr.  Allport,  a  prominent  eye  special- 
ist, with  reference  to  the  injury  to  his  ear,  appellee  did 
not  suggest  any  difficulty  with  his  eyes,  or,  in  any  event, 
did  not  have  them  examined. 

The  testimony  as  to  appellee's  alleged  nervousness 
after  the  accident,  except  during  his  four  days  in  the 
hospital,  is  confined  to  that  of  appellee  himself,  and 
one  Dr.  Baer,  whose  specialty  was  giving  **  electrical 
treatments, ' '  and  is  far  from  satisfactory.  Indeed,  ap- 
pellee admitted  that  he  had  never  been  examined  by 
any  nerve  specialist. 

We  think  the  evidence  fails  to  show  that  the  alleged 
loss  of  earnings  on  the  part  of  appellee  was  due  to  the 
accident.  He  continued  in  the  practice  of  medicine  in 
the  same  neighborhood,  and  testified  to  having  been 
busy  after  the  accident.  In  view  of  all  the  testimony 
in  the  case,  we  regard  the  verdict  as  excessive.  Ac- 
cordingly, unless  appellee  shall,  within  five  days  remit 
$2,500.00,  the  judgment  will  be  reversed  and  the  cause 
remanded;  should  this  amount  be  remitted  the  judg- 
ment will  be  affirmed. 

Affirmed    on    remittitur;    otherwise    reversed    and 
remanded. 


Frank  A.  Benehan^  Appellee^  t.  John  Mohr  &  Sons^ 

Appellant. 

Gen.  No.  17,056. 

1.  Master  and  bebvant — when  machine  is  not  defective.  It  can- 
not be  maintained  that  a  metal  punching  machine  is  improperly  or 
defectively  constructed  where  the  evidence  satisfactorily  shows 
that  the  construction  and  use  of  the  machine  in  the  respects  com- 
plained of  was  usual  and  like  that  of  similar  machines  used  in 
other  establishments. 

2.  Mabteb  and  bebvant — when  evidence  of  negligence  in  furnish- 
ing defective  punching  machine  is  insufficient.  Where  it  is  con- 
tended that  the  tail  stock  of  a  metal  punching  machine  contained 


Chicago — Fjbst  District — June,  1912.        387 

Renehan  v.  Mohr  ft  Sons,  171  111.  App.  386. 

no  set  screw  for  holding  a  die  and  the  evidence  shows  that  there 
had  never  been  a  set  screw  since  the  Injured  servant  was  em- 
ployed; that  prior  thereto  the  use  of  one  had  not  been  satisfactory; 
and  the  contentloh  that  the  shoulder  of  the  tall  stock  had  worn 
away,  allowing  a  die  to  become  tilted.  Is  directly  contradicted  by 
the  only  witness  who  testified  upon  the  point;  It  further  appear- 
ing that  the  machine  was  such  as  was  customarily  used  In  other 
shops,  there  Is  no  evidence  of  negligence  on  the  part  of  the  master. 
3.  Masteb  and  servant — when  risk  of  using  defective  punching 
machine  is  assumed.  An  experienced  bollermaker,  familiar  with 
a  metal  punching  machine,  was  struck  In  the  eye  by  a  flying  piece 
of  steel  while  operating  it.  The  steel  was  not  from  the  metal  be- 
ing punched  and  It  did  not  appear  where  it  came  from  or  what 
was  the  cause  of  its  flying  off,  the  plaintiff  contending  that  a  die 
became  loose  and  out  of  alignment  with  the  punch,  which  struck 
it,  causing  the  splinter  to  fly  off.  The  die  had  become  loose  several 
times  that  day  and  was  fixed  by  the  plaintiff  and  a  small  hand- 
wheel  was  provided  for  moving  the  punch  up  to  test  the  proper 
alignment  The  handwheel  was  not  used  by  the  plaintiff  and  at 
the  time  of  the  Injury  he  was  operating  the  punch  continuously  at 
forty  strokes  a  minute.    Held,  the  plaintiff  assumed  the  risk. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TuTHnx,  Judge,  presiding.  Heard  in  this  court  at  the  Ck^tober 
term,  1910.  Reversed  with  a  finding  of  fact  Opinion  filed  June 
14,  1912. 

WnrsTON,  Payne,  Stbawn  &  Shaw,  for  appellant; 
John  Babton  Payne,  John  D.  Black  and  John  C. 
Sladb,  of  connsel. 

BiCHABD  J.  Finn,  for  appellee. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  for  $2,500  upon 
a  verdict  for  that  amount  entered  in  the  Circuit  Court 
of  Cook  county,  in  favor  of  appellee  and  against  ap- 
pellant. Appellee,  a  boilermaker,  was  operating  a 
horizontal  punch  in  the  shop  of  appellant  in  South 
Chicago,  and  on  the  12th  day  of  April,  1909,  was  struck 
by  a  flying  particle  of  steel,  by  which  the  sight  of  one 
eye  was  destroyed.    At  the  time  of  the  accident,  ap- 
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pellee  had  been  working  as  a  boilermaker  in  appel- 
lant 's  plant  for  about  fourteen  months,  and  in  the  same 
capacity  for  other  companies  for  about  nine  years, 
previous  to  which  time  he  had  been  an  apprentice  in 
the  boilermaking  business  for  about  three  years.  He 
had  become  proficient  in  the  various  branches  of  the 
boilermaking  business,  including  the  use  of  machines 
designed  for  punching  holes  in  boiler  plate.  The 
machine  in  use  by  him  at  the  time  of  the  accident  was 
one  known  as  a  horizontal  punch,  and  it  had  been  in 
constant  use  at  that  place  during  the  entire  term  of 
appellee's  employment  there,  and  for  several  years 
previously.  It  was  a  heavy  machine,  operated  with 
electric  power,  and  capable  of  pimching  cold  boiler 
plate  one  inch  thick.  Near  one  end  of  it  was  a  rec- 
tangular notch  or  '*  throat '*  some  eight  inches  deep 
and  four  or  five  inches  wide,  extending  transversely 
across  the  top;  in  one  of  the  perpendicular  sides  of 
this  throat  was  set  a  heavy  casting,  known  as  the 
*'tail  stock,"  sometimes  called  **die  block, *'  or  *'die 
holder, '*  which  had  in  it  a  round  hole  about  one  inch 
deep  and  two  inches  in  diameter.  The  die  was  cy- 
lindrical in  shape,  about  one  inch  long,  having  a  cir- 
cular hole  extending  entirely  through  it,  and  was 
placed  in  the  hole  in  the  tail  stock.  Directly  oppo- 
site the  die  and  tail  stock,  in  the  other  side  of  the 
throat,  was  the  punch  stem  and  the  mechanism  oper- 
ating it.  The  machine  was  very  powerful,  the  punch 
being  capable  of  striking  a  blow  of  seventy  tons.  Be- 
tween the  two  sides  of  the  throat  was  the  ''stripper,'* 
an  upright  piece  of  iron  or  steel  with  a  U-shaped 
opening  through  which  the  punch  passed  when  in  mo- 
tion, its  purpose  being  to  remove  from  the  punch,  on 
its  backward  motion,  any  metal  which  might  cling  to 
it  after  the  hole  had  been  made.  When  in  proper 
alignment,  the  punch  stem  would  penetrate  the  metal 
to  be  punched,  enter  the  hole  in  the  center  of  the  die, 
and  force  the  piece  of  metal  punched  out  ahead  of  it 
through  the  hole  in  the  tail  stock  to  the  back  of  the 
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machine.  There  was  a  small  handwheel  at  the  side 
of  the  machine,  by  means  of  which  the  punch  could  be 
slowly  moved  into  the  die ;  this  was  used  to  determine 
whether  or  not  the  die  was  in  proper  alignment.  The 
dies  were  all  made  in  the  shop  and  were  from  1-16  to 
1-8  inch  less  in  diameter  than  the  hole  in  the  tail  stock ; 
they  were  made  this  way  so  as  to  allow  an  adjust- 
ment of  the  die  with  reference  to  the  point  where  the 
punch  would  strike.  This  adjustment  was  accomplished 
by  wrapping  pieces  of  tin  or  sheet  iron  (called  *  *  shims ' ' 
or  ** liners'')  around  the  die  to  the  required  thickness, 
and  then  driving  the  die,  with  these  shims,  into  the  hole 
in  the  tail  stock.  These  shims  served  the  double  pur- 
pose of  holding  the  die  tight  in  its  socket,  and  of  prop- 
erly aligning  it  with  the  punch.  This  method  of  set- 
ting the  die  had  been  in  use  during  the  entire  term 
of  appellee's  employment,  and  for  eight  or  ten  years 
previously.  After  inserting  the  die,  with  the  shims 
around  it,  in  the  tail  stock,  the  operator  would  test  the 
machine  with  the  handwheel.  If  the  punch  stem  en- 
tered the  hole  in  the  die  squarely  and  the  die  was 
tight  in  the  socket,  the  punch  was  ready  for  use.  It 
was  set  in  motion  by  pressing  a  foot-pedal  at  the  base 
of  the  machine. 

On  the  day  of  the  accident,  appellee  was  punching 
holes  in  the  flange  of  a  nozzle.  The  nozzle  was  a  large 
pipe  six  feet  in  diameter  and  about  six  feet  long,  made 
of  %  inch  boiler  steel.  One  end  was  cut  out  so  as  to  fit 
against  the  side  of  a  circular  tank  and  a  flange  turned 
on  the  edges.  Appellee,  at  the  time  of  the  accident, 
was  punching  rivet  holes  in  this  flange  and  also  trim- 
ming off  the  edges.  This  large  pipe  weighed  several 
hundred  pounds,  and  was  supported  from  above  by  a 
traveling  crane  and  chain  hoist.  Appellee  had  two 
helpers  who  acted  under  his  instructions  in  shifting 
the  nozzle  and  adjusting  it  in  position.  During  his  em- 
ployment with  appellant,  appellee  had  pimched  at  least 
two  such  nozzles  on  the  machine  as  well  as  some  angle 
irons ;  each  of  these  oi)erations  requiring  the  use  of  the 


390  Appellate  Coubts  op  Illinois, 

Renehan  v.  Mohr  ft  Sons,  171  IlL  App.  386. 

punch  several  hours.  Though  he  had  never  used  a 
horizontal  punch,  like  this  one,  until  employed  by  ap- 
pellant, he  had  observed  them  while  working  in  at  least 
two  other  shops,  and  had  frequently  operated  vertical 
punches  before  working  for  appellant,  having  begun  to 
use  them  some  ten  years  before  the  accident.  The 
punches  and  dies,  which  he  had  used  in  these  vertical 
punches,  were  all  of  tool  steel  and  of  the  same  general 
structure  as  the  punch  stem  and  die  on  the  machine 
in  question.  He  had  also  used  the  other  horizontal 
machine  in  appellant's  shop  two  or  three  times  before 
the  accident. 

Shortly  before  ten  o'clock  on  the  day  he  was  injured, 
after  having  marked  the  places  for  the  rivet  holes  by 
making  dents  with  a  hand-punch  in  the  flange,  and  hav- 
ing marked  off  the  edges  which  had  to  be  cut  off,  he 
told  the  foreman  of  the  shop  that  he  had  the  job  ready ; 
the  foreman  then  told  him,  '*go  take  it  over  to  that 
punch  and  punch  it.*'  The  work  was  hanging  on  the 
overhead  hoist,  and  the  die  was  already  set;  he  tried 
the  punch  with  the  handwheel,  and,  finding  it  right, 
began  his  work.  The  method  of  working  the  machine 
was  to  first  move  the  punch  up  with  the  handwheel  un- 
til the  small  point  in  the  center  of  the  punch  struck 
the  dent  previously  made  in  the  flange  to  indicate  the 
center  of  the  hole;  then  press  the  pedal  at  the  base; 
this  turned  on  the  power  and  the  punch  would  imme- 
diately pass  through  the  metal  and  return  to  position. 
The  nozzle  would  then  be  shifted  so  as  to  have  the 
next  dent  in  line  with  the  punch,  and  the  operation  re- 
peated. When  punching  rivet  holes,  which  were  about 
two  and  one-half  inches  apart,  it  was  generally  neces- 
sary to  shift  the  nozzle  before  each  punch.  The  same 
machine  was  also  used  for  cutting  off  the  surplus  edge 
of  the  flange. 

On  the  day  of  the  accident,  appellee's  method  was 
first  to  punch  two  or  three  rivet  holes,  then  cut  off  the 
surplus  edge  opposite.  With  the  exception  of  twenty- 
five  minutes  had  for  dinner,  he  worked  on  the  punch 
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steadily  from  ten  o'clock  in  the  morning  until  three 
o  'clock  in  the  afternoon.  In  that  interval  of  four  and 
one-half  hours,  the  die  came  loose  once  or  twice,  when 
he  put  the  shims  back  in  place  again  and  continued 
the  work. 

It  appeared  further  that  he  put  his  hand  on  the  die 
ten  or  twelve  times  to  see  whether  it  was  securely  in 
place,  as  he  found  it  had  a  tendency  to  become  loose 
when  used  by  reason  of  the  fact  that  a  portion  of 
the  metal  forced  into  the  die  ahead  of  the  punch  would 
sometimes  get  wedged  between  the  outside  of  the  punch 
stem  and  the  inside  of  the  die  so  that  when  the  punch 
drew  back  it  would  pull  the  die  with  it. 

At  the  time  of  the  accident,  appellee  was  punching 
the  surplus  edge  off,  and,  instead  of  stopping  the  ma- 
chine after  each  punch,  he  kept  the  punch  going  at  the 
rate  of  about  forty  strokes  a  minute  by  retaining  his 
foot  on  the  pedal.  Suddenly  something  struck  him  in 
the  eye.  He  let  go  of  the  material,  looked  at  the  die 
and  found  that  it  had  become  loose  and  tipped  a  little. 
A  small  piece  of  steel,  approximately  2-5  of  an  inch 
long,  and  resembling  the  end  of  a  carpet  tack,  was 
taken  out  of  his  eye.  Its  quality  was  what  is  known 
as  *  *  tool  steel, ' '  a  harder  grade  of  metal  than  that  be- 
ing punched.  There  is  no  evidence  in  the  case  showing 
where  the  piece  of  steel  in  question  came  from,  nor  as 
to  the  cause  of  its  flying  off.  Appellee's  contention 
is  that  the  die  became  loose  and  the  hole  in  the  center 
slightly  out  of  line  with  the  punch  so  that  the  punch, 
instead  of  entering  the  hole  squarely,  struck  the  edge 
and  caused  the  splinter  of  steel  to  fly  off  from  either 
the  die  or  the  punch. 

Two  of  appellee's  witnesses,  both  having  been  in 
the  employ  of  appellant,  testified  that  the  machine  was 
used  in  the  same  way  all  the  time  that  they  worked 
there,  and  that  the  die  was  always  set  in  position  by 
the  use  of  shims,  and  that  it  tended  to  work  loose  with 
use — sometimes  as  often  as  once  in  half  an  hour.  It 
appeared  that  at  some  time  the  tail  stock  had  been 
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bored  for  a  set  screw,  though  the  witnesses  agreed 
that  it  had  never  been  used  on  the  machine  other  than 
experimentally,  and  that  before  the  employment  of 
appellee.  The  foreman  also  testified  that,  after  an 
extended  experience  in  the  boilermaking  business  in 
various  shops,  the  method  of  lining  up  the  die  with 
shims  was  the  best  and  most  practical  one  for  retain- 
ing it  in  position. 

We  are  asked  to  reverse  the  judgment  upon  the  con- 
tentions that  appellee  assumed  the  risk ;  that  the  acci- 
dent was  not  due  to  any  negligence  of  the  appellant, 
and  that  appellee's  injury  was  due  to  his  own  negli- 
gence. 

The  declaration  charged  that  appellant  permitted 
and  allowed  the  punch  in  question  to  become  and  re- 
main in  a  dangerous  and  defective  condition,  and  per- 
mitted the  die  holder  and  set  screw  to  be  and  remain 
broken  and  out  of  order  so  that  it  became  necessary 
to  hold  the  die  in  place  with  tin  and  other  metal  as  a 
wedge,  and  that  the  die  was  liable  at  all  times  to  be- 
come loose  and  out  of  place  while  the  punch  was  in 
operation. 

The  alleged  liability  of  appellant  seems  to  be  based 
upon  some  or  all  of  the  following  contentions:  (1) 
that  the  die  was  not  properly  and  securely  fastened 
in  the  tail  stock  or  die  holder;  (2)  that  the  opening  in 
the  tail  stock,  or  die  holder,  was  larger  than  the  die, 
thus  necessitating  the  use  of  pieces  of  tin  or  sheet 
iron,  called  shims  or  liners,  around  the  die,  and,  there- 
fore, it  was  of  improper  and  defective  construction;  (3) 
that  the  hole  or  opening  in  the  tail  stock  was  oval  in- 
stead of  round;  (4)  that  safety  in  the  operation  of  the 
machine  required  that  the  die  should  be  held  in  place 
by  a  set  screw,  and  that  there  was  none  used  in  the 
machine  at  the  time  in  question;  (5)  and  that  the 
shoulder,  or  resisting  surface  in  the  tail  stock,  or  die 
holder,  against  which  the  die  pressed  when  the  ma- 
chine was  in  use,  had  worn  away  unequally,  allowing 
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the  die  to  become  tilted,  or  cocked,  when  it  was  subject 
to  pressure. 

As  to  the  first  three  of  these  contentions  we  think  the 
evidence  satisfactorily  shows  that  the  construction  and 
use  of  the  machine  in  these  respects  was  usual,  and 
like  that  of  similar  machines  used  in  other  establish- 
ments. Indeed,  the  foreman,  Mr.  Thompson,  testify- 
ing as  an  expert,  declared  that  there  was  no  better  or 
safer  method  for  holding  the  die  in  the  die  block  than 
that  used  in  the  machine  at  which  appellee  was  work- 
ing when  injured;  and  there  is  no  testimony  to  the 
contrary.  Two  of  the  witnesses  for  appellee  testified 
that  the  inner  surface  of  the  tail  stock  appeared  to  be  ' 
worn  away  at  the  top  and  that  it  had  been  in  that  con- 
dition during  a  considerable  tirne.  But  appellee  testi- 
fied that  instead  of  being  worn  away  at  the  top  and 
bottom,  the  opening  was,  in  fact,  cut  out  and  made 
that  way,  and  he  gave  as  a  reason  for  such  construc- 
tion that  they  could  thereby  get  the  holes  closer  down 
to  the  heel  of  the  flange,  thus  adding  to  the  utility  of 
the  machine,  and  he  particularly  stated  that  he  ob- 
served that  condition  the  first  time  he  worked  on  the 
machine. 

From  the  testimony  in  the  case,  it  clearly  appears 
that  appellee  was  an  experienced  boilermaker,  and 
had  been  employed  in  this  plant  for  more  than  a  year, 
and  was  familiar  with  the  use  of  the  two  machines  used 
in  punching  holes  in  boiler  plate;  that  the  machine 
which  he  was  using  at  the  time  of  his  injury  had  been 
in  constant  use  there,  not  only  during  the  entire  time 
he  was  employed  there,  but  for  years  previously;  that, 
while  appellee  was  employed  at  this  place,  he  had 
punched  at  least  two  nozzles  such  as  that  being  con- 
structed at  the  time  he  received  his  injury,  and  that  at 
each  of  these  operations  he  spent  several  hours. 

It  further  appears  that  in  the  other  places  where 
he  had  been  employed,  though  he  had  not  used  a  hori- 
zontal punch  like  the  one  in  question,  yet  he  had  ob- 
served them  while' working  in  at  least  two  other  shops. 
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and  he  had  frequently  operated  vertical  punches  dur- 
ing a  period  of  ten  years  before  the  accident.  He  was 
familiar  with  the  construction  and  operation  of  the 
machine  which  he  was  using  when  he  was  hurt.  The 
punches  and  dies  he  had  used  in  the  various  vertical 
punches  were  all  of  tool  steel  and  of  the  same  general 
construction  as  the  punch  and  die  on  the  machine  in 
question.  It  appears  that  it  is  important  that  by  using 
the  small  handwheel  he  could  move  the  punch  slowly 
into  the  die  and  thus  determine  whether  or  not  it  was 
properly  aligned,  and  during  the  four  and  one-half 
hours  he  had  been  working  on  the  machine  just  before 
the  accident,  the  die  actually  came  loose  once  or  twice, 
and  appellee  himself  adjusted  it  by  putting  the  shims 
back  in  place  again.  He  knew  perfectly  well  that  the 
die  must  be  firmly  held,  and  testified  to  having  tight- 
ened it  once  or  twice  that  day.  In  addition  he  says 
he  put  his  hand  on  the  die  ten  or  twelve  times  that  day 
to  ascertain  whether  it  had  become  loose,  and  shimmed 
up  the  die  in  the  same  way  that  he  had  done  it  on 
other  occasions.  He  testified  that  he  knew  the  machine 
would  not  work  properly  unless  the  die  was  lined  up 
right. 

Appellee  had  two  helpers  assisting  him.  By  the  use 
of  the  handwheel  he  could  have  tested  the  alignment 
of  the  machine  as  often  as  he  cared  to.  Instead  of 
making  frequent  tests,  however,  as  he  might  have  done, 
he  had  been  for  some  time  before  receiving  the  injury 
operating  the  punch  at  forty  strokes  per  minute,  keep- 
ing his  foot  continuously  on  the  pedal  for  the  purpose. 

As  to  the  complaint  that  the  tail  stock  contained 
no  set  screw  for  holding  the  die,  the  evidence  shows 
that  there  had  never  been  a  set  screw  in  the  tail  stock 
at  any  time  while  appellee  was  employed  in  the  shop. 
It  appeared  that  some  time  before  his  employment, 
the  tail  stock  had  been  drilled  and  a  set  screw  tried 
once  only,  as  an  experiment,  but  that  it  was  not  found 
to  work  satisfactorily,  and  was  at  once  abandoned. 
The  contention  of  appellee  that  the  shoulder,  or  resist- 


Chicago — Fibst  Distbict — June,  1912.        395 

Renehan  v.  Mohr  ft  Sons,  171  IlL  App.  386. 

ing  surface  of  the  tail  stock  or  die  holder,  against 
which  the  die  pressed  when  the  machine  was  in  use, 
was  worn  away  and  allowed  the  die  to  become  tilted,  or 
cocked,  when  it  was  subjected  to  pressure,  finds  no 
substantial  support  in  the  evidence,  and  the  fact  is 
directly  contradicted  by  a  witness  for  appellee  who 
was  the  only  witness  who  testified  upon  that  point. 

After  a  very  careful  consideration  of  all  the  evidence 
shown  by  the  record,  we  think  it  fails  to  show  any  neg- 
ligence on  the  part  of  appellant.  Moreover,  we  think 
that  appellee  assumed  the  risk  involved  in  operating 
the  machine.  He  knew  all  about  it;  he  testified  that 
it  was  in  the  same  condition  during  his  entire  fourteen 
months  of  service  that  it  was  when  he  began;  that  he 
had  previously  put  the  shims  around  the  die  in  the 
socket.  He  never  saw  any  set  screw  in  the  tail  stock 
for  holding  the  die,  but  his  method  was  always  to  put 
the  die  in  the  hole  and  then  shim  it  up.  The  die  had 
actually  worked  loose  with  him  once  or  twice  on  the 
very  day  of  the  accident,  and  he  knew  that  the  ma- 
chine would  not  work  properly  unless  it  was  lined  up 
right,  and,  accordingly,  he  did  it.  He  also  testified 
to  having  used  the  little  handwheel  on  the  side  of  the 
machine  for  the  purpose  of  lining  up  the  machine  so 
that  if  the  punch  did  not  go  in  right  he  would  change 
the  position  of  the  die  until  it  was  properly  adjusted. 

Our  Supreme  Court  has  recently  said:  *'The  doc- 
trine of  the  assumption  of  risk  is  firmly  established  as 
a  part  of  the  law  of  master  and  servant.  •  •  • 
Under  that  doctrine  the  servant  assumes  all  the  ordi- 
nary risks  incident  to  the  business,  all  the  extraor- 
dinary risks  of  which  and  of  the  danger  of  which  he 
has  Imowledge,  and  all  other  obvious  risks,  and  this 
whether  any  of  such  risks  existed  at  the  time  of  his 
employment  or  may  have  come  into  existence  subse- 
quently, provided,  only,  they  have  come  to  his  knowl- 
edge. This  condition  attaches  at  the  time  of  his  em- 
ployment and  continues  unchanged  during  his  employ- 
ment.   It  is  an  incident  of  the  relation  and  has  its 
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origin  in  the  contract  by  which  that  relation  is  formed. 
It  becomes  a  part  of  the  contract  because  the  law  at- 
taches the  liability  or  obligation  to  the  contract/' 
Streeter  v.  Western  Scraper  Co.,  254  HI.  244-253. 

While  the  accident  was  unfortunate  we  cannot,  upon 
this  record,  allow  this  judgment  to  stand— first,  be- 
cause  the  evidence  fails  to  show  negligence  on  the  part 
of  appellant,  and,  second,  that  under  the  circumstances 
shown,  appellee  must  be  held  to  have  assumed  what- 
ever risk  was  involved  in  operating  the  machine. 
Having  reached  this  conclusion,  the  judgment  of  the 
court  below  must  be  reversed  upon  findings  of  fact. 
Judgment  reversed  with  findings  of  fact. 


Fillippo  Laudicino^  Appellee^  t.  The  Chicago  &  Alton 

Railroad  Company^  Appellant. 

Gen.  No.  17,120. 

1.  IfASTEB  un)  SEBVAifT — When  track  laborer  assumes  risk  from 
passing  engine.  A  railroad  laborer  cleaning  the  track  was  struck 
by  an  engine.  He  was  familiar  with  the  constant  movement  of 
engines  on  the  track  and  while  there  was  evidence  that  the  fore- 
man warned  the  men  of  approaching  trains,  it  appeared  the  men 
were  in  the  habit  of  looking  out  for  themselves.  The  evidence  was 
conflicting  as  to  whether  a  warning  was  given  by  the  engine,  but 
it  was  admitted  that  a  whistle  was  blown  when  the  engine  was  two 
hundred  and  forty  feet  away,  with  the  view  unobstructed,  and 
there  was  evidence  that  other  blasts  were  blown  in  sufficient' time 
for  the  laborer  to  get  out  of  the  way.  He  testified,  almost  un- 
believably, that  he  neither  saw  nor  heard  the  engine.  Held,  the 
plaintiff  assumed  risk. 

2.  Masteb  and  bebvant — when  track  laborer  is  guilty  of  con- 
tributory negligence,  A  railroad  laborer  cleaning  the  track  was 
struck  by  an  engine.  He  was  familiar  with  the  constant  move- 
ments of  passing  engines  and  while  there  was  evidence  that  the 
foreman  warned  the  men  of  approaching  trains,  it  appeared  the 
men  were  in  the  habit  of  looking  out  for  themselves.  The  evi- 
dence was  conflicting  as  to  whether  a  warning  was  given  by  the 
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engine,  but  it  was  admitted  that  a  whistle  was  blown  when  the 
engine  was  two  hundred  and  forty  feet  away,  with  the  view  un- 
obstructed, and  there  was  evidence  that  other  blasts  were  blown 
in  sufficient  time  for  the  laborer  to  get  out  of  the  way.  He  testi- 
fied, almost  unbelievably,  that  he  neither  saw  nor  heard  the  en- 
gine. Held,  the  plaintiff  was  guilty  of  contributory  negligence  in 
failing  to  observe  ordinary  precautions  for  his  safety. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Louis 
Bebnkeuteb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Reversed  with  finding  of  fact 
Opinion  filed  June  14,  1912.    Rehearing  denied  June  25,  1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Silas  H.  Strawn,  Ralph  M.  Shaw  and  John  C.  Slade, 
of  counsel. 

Stedman  &  SoELKB,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  for  $4,540  entered 
in  the  Superior  Court  of  Cook  county,  upon  a  verdict 
in  favor  of  appellee,  Fillippo  Laudicino,  for  personal 
injuries  sustained  by  him,  through  the  alleged  negli- 
gence of  appellant,  the  Chicago  &  Alton  R.  R.  Co. 

The  accident  occurred  October  11,  1907,  in  appel- 
lant's yard  at  Bloomington,  Illinois.  Appellee,  an 
Italian  then  a  little  over  fifty-one  years  of  age,  was  in 
good  health,  and  was  then  and  had  been  continuously 
in  the  employ  of  appellant  as  a  general  laborer  in  and 
about  this  yard  for  two  and  one-half  years  immediately 
preceding  the  accident. 

The  yard,  with  round-bouse,  power-house,  turn- 
tables, shops,  and  a  large  number  of  switch  tracks, 
switches  and  cross-overs,  extended  north  and  were 
widened  out  at  Locust  street,  Bloomington,  but  at  the 
place  of  the  accident, — about  half  way  between  Locust 
and  Market  streets,  the  next  one  south, — there  were  six 
parallel  north  and  south  tracks,  all  elevated,  the 
streets  named  passing  beneath  them. 
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The  first  track  on  the  east  was  called  the  *' scales*' 
track;  the  next  one  west  (*2),  was  the  north-bound 
through  main  track;  the  next  one  (*3),  the  south-bound 
through  main  track;  the  next  one  (*4),  (the  one  upon 
which  the  accident  occurred)  was  a  third  main  track — 
a  local  track  extending  from  the  Bloomington  rail- 
road station  to  the  yards  north.  West  of  these  four 
tracks  were  two  additional  side  or  switch  tracks. 

All  passenger  trains  coming  north  changed  engines 
at  Bloomington  station,  about  a  quarter  of  a  mile  south 
of  the  place  of  the  accident,  and  the  several  engines, 
after  leaving  their  respective  trains,  would  run  north 
on  the  third  main  (•4)  track  to  the  round-house.  It 
clearly  appeared  that  a  great  number  of  trains  and 
engines  daily  passed  back  and  forth  on  all  the  tracks, 
including  that  upon  which  appellee  was  injured.  It 
further  appeared  that  it  was  customary  for  the  la- 
borers to  work  in  gangs,  numbering  from  five  to  twen- 
ty-two men,  under  the  direction  of  a  foreman,  grading, 
repairing,  rebuilding,  and  '* cleaning'*  the  tracks, — re- 
loading and  transferring  cars,  or  doing  any  other  gen- 
eral work  which  had  to  be  done  in  the  yard. 

On  the  day  in  question,  appellee  was  one  of  a  ^an^ 
of  ten  to  fifteen  laborers  who  were  scattered  along 
this  fourth  track,  between  Market  and  Locust  streets, 
short  distances  apart — all  engaged  in  ** cleaning"  the 
track.  At  about  1:40  p.  m.,  when  the  **red  train,"  or 
Alton  special,  was  proceeding  north  on  the  north- 
bound through  main  track  (•2),  two  tracks  east  of 
where  appellee  was  working,  engine  No.  31,  having 
completed  its  daily  run  from  Eoodhouse  to  Blooming- 
ton, and  left  its  train  at  the  station,  came  north,  as 
was  the  everyday  custom,  on  the  third  main  track 
(•4),  at  a  speed  of  about  six  to  ten  miles  per  hour, 
on  its  way  to  the  round-house,  and  struck  appellee 
when  about  midway  between  Market  and  Locust 
streets. 

There  were  at  least  two  other  laborers  worMnff 
along  the  track  south  of  appellee,  from  which  direction 
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the  engine  was  approaching,  but  they  escaped  being 
injured  by  the  passing  engine.  Appellee  appears  to 
have  been  standing  just  outside  the  track  No.  4,  on  the 
west  side,  in  a  stooping  position,  facing  west ;  he  was 
not  run  over,  but  was  apparently  struck  by  the  outer 
part  of  the  front  end  of  the  engine  and  thrown  over 
to  one  side.  The  engine  was  immediately  stopped; 
appellee  was  found  unconscious  beside  the  track,  op- 
posite the  rear  wheel  of  the  tender.  His  injuries  con- 
sisted of  cuts  upon  the  head  and  leg,  three  fractured 
ribs,  and  a  general  bruising,  causing  his  detention  in  a 
hospital  for  about  two  weeks,  after  which  he  came  to 
his  home  in  Chicago.  At  the  close  of  plaintiff's  case, 
the  declaration  was  amended  by  leave  of  court,  by 
striking  out  certain  allegations  therein  contained.  Ap- 
pellant, thereupon,  asked  leave  to  file  a  general  and 
special  demurrer,  which  was  denied,  and  the  pleas  al- 
ready on  file  were  ordered  to  stand  to  the  declaration 
as  thus  amended,  to  which  appellant  duly  excepted. 
We  are  asked  to  reverse  the  judgment  upon  the 
grounds — 1st,  that  plaintiff  assumed  the  risk  of  the 
conditions  existing  at  the  time  of  the  accident;  2nd, 
that  plaintiff  was  guilty  of  contributory  negligence,  in 
that  he  failed  to  exercise  ordinary  care  in  looking  out 
for  the  approach  of  the  engine  and  failed  to  heed  the 
warnings  given ;  3rd,  that  appellant  was  not  shown  to 
be  guilty  of  any  negligence;  4th,  that  the  trial  court 
erred  in  denying  leave  to  file  a  general  and  special  de- 
murrer to  plaintiff's  declaration  as  amended  during 
the  trial. 

In  the  view  we  take  of  the  case,  it  will  not  be  neces- 
sary to  consider  the  last  ground  suggested,  but  we 
will  proceed  to  consider  the  other  three.  Upon  this 
record,  there  can  be  no  dispute  that  appellee  was  en- 
gaged in  a  business  somewhat  hazardous,  and  requir- 
ing exercise  of  his  faculties  for  his  own  safety ;  at  the 
same  time,  appellant  was  under  obligation  to  so  con- 
duct its  business — operate  its  engines  and  trains — as 
to  not  unnecessarily  expose  appellee  to  danger.    The 
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character  of  the  work  in  which  appellee  was  engaged 
at  the  time  of  the  accident  C cleaning '^  tracks)  indi- 
cated that  his  location  was  transitory,  and  did  not  re- 
quire that  close  application  to,  and  concentration  of 
the  mind  upon,  the  business  in  hand  that  would  have 
been  required  of  one  engaged  in  a  specific  piece  of 
work  at  one  point,  which  might  require  close  and  in- 
dividual attention.  He  had  been  long  enough  in  the 
service  to  know  that  the  track  upon  which  he  was  en- 
gaged was  frequently  used  during  the  day.  The  train 
from  which  engine  No.  31  was  detached,  was  on  time, 
and  when  the  engine  approached  where  he  was  work- 
ing, on  its  way  to  the  round-house,  it  was  doing  what 
was  done  at  that  hour  every  day.  Appellee  himself 
testified  that  trains  went  by  on  all  tracks  while  they 
were  working;  freight  and  passenger  trains,  or  en- 
gines were  likely  to  go  by  at  any  time;  they  would 
come  from  either  direction;  switch  engines  would 
move  up  and  down  the  yard  all  the  time  in  each  direc- 
tion. Other  witnesses,  on  behalf  of  appellee,  testi- 
fied to  knowing  that  *  *  engines  were  likely  to  come  along 
any  minute ;  that  there  was  one  foreman  for  the  gang, 
but  he  would  not  always  be  standing  in  one  place;  if 
the  train  was  near  the  first  man  who  saw  it  would 
notify  us.  *  *  *  Of  course,  all  of  us  would  look. 
♦  ♦  ♦  i^Q  would  look,  and  we  would  have  to  work 
too ;  we  know  that  we  were  working  and  if  we  did  not 
look  out  we  might  get  struck.  I  knew  it  was  a  dan- 
gerous place ;  it  always  was  a  dangerous  place  around 
there.  I  knew  that  if  I  didn't  look  out  for  myself,  I 
should  be  likely  to  get  hurt.  ♦  ♦  ♦  We  all  looked 
out  for  the  trains  and  knew  that  if  we  didn  't  look  out, 
we  were  likely  to  get  hurt.  ♦  ♦  ♦  When  we  would 
hear  the  cars  coming,  we  would  look  up,  and  when  we 
would  see  the  cars,  we  moved  away." 

The  track  extending  to  the  south  of  where  appellee 
was  injured,  for  fully  a  quarter  of  a  mile,  was  entire- 
ly unobstructed,  and  afforded  a  clear  view  of  ap- 
proaching trains  for  that  distance,  for  the  street  traf- 
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fic  passed  under  the  tracks,  which  were  elevated. 
From  the  testimony,  it  appeared  that  during  the  en- 
tire term  of  appellee  ^s  service  in  the  yards,  covering 
about  two  and  one-half  years,  he  was  familiar  with 
the  constant  movement  of  engines  and  trains  along 
the  tracks;  that  upon  these  trains  the  whistle  was 
sometimes  blown  and  the  bell  upon  the  locomotive  was 
sometimes  rung,  and  sometimes  neither  was  done — and 
the  laborers  along  the  track  were  required  to  be  on  the 
lookout. 

It  is  true,  appellee  testified,  as  did  some  other  wit- 
nesses in  his  behalf,  that  the  foreman  was  in  the  habit 
of  calling  out  to  the  men  whenever  a  train  was  ap- 
proaching ;  but,  from  the  evidence,  it  is  clear  that  they 
were  in  the  habit  of  looking  out  for  themselves  and 
of  warning  each  other.  One  of  appellee's  witnesses 
testified  that,  '*!  looked  because  we  had  to  work,  be- 
cause the  work  we  were  doing,  we  had  to  watch  all 
the  time,  north  and  south,  and  while  we  were  cleaning 
tracks,  it  comes  natural.  We  are  looking  nerth  and 
south. '  * 

It  appears  that  the  jury  were  instructed  that  appel- 
lee was  not  entitled  to  recover  on  the  ground  of  the 
failure  of  the  foreman  to  give  warning,  even  if  such 
warning  was  not  given,  and,  therefore,  the  charges  of 
negligence  upon  which  appellee  must  recover  were  al- 
leged failure  of  appellant  to  ring  the  bell  or  to  blow 
the  whistle.  The  testimony  bearing  upon  these  alleged 
acts  of  negligence  is  directly  conflicting.  Including 
the  appellee,  there  were  five  witnesses  on  his  behalf, 
of  whom  three  said  that  the  whistle  was  not  blown,  nor 
the  bell  rung.  Appellee,  and  his  other  witnesses,  testi- 
fied that  they  did  not  hear  either  the  whistle  or  the 
bell.  On  the  other  hand,  five  witnesses  testified  posi- 
tively for  the  appellant  that  the  bell  rang  continuously 
from  the  time  the  engine  left  the  station,  a  quarter 
of  a  mile  away.  Of  this  number,  three  were  upon  the 
engine.    Seven  witnesses  testified  to  havi^jg  heard  the 
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whistle  signal  when  the  engine  was  at  Market  street, 
and  ten  witnesses  testified  that  the  whistle  was  sharply 
blown  several  blasts  just  prior  to  the  accident.  The 
engineer  and  the  fireman  upon  engine  No.  31,  and  an- 
other engineer  who  was  riding  in  the  cab  at  the  time, 
testified  unqualifiedly  that  the  engine  had  an  auto- 
matic bell  ringer,  which  was  in  operation  and  ringing 
the  bell  continuously  from  the  time  it  left  the  station. 
A  colored  man,  a  colaborer  with  appellee,  and  work- 
ing south  of  him  in  the  gang,  testified  that  he  heard 
the  bell  as  the  engine  approached,  and  called  to  others 
to  get  off  the  track;  and  another  witness  in  appellant's 
employ  at  the  time  of  the  accident,  testified  that  she 
was  washing  dishes  in  a  car  standing  on  the  side  track 
two  or  three  car-lengths  south  of  where  the  accident 
occurred,  and  that,  as  the  engine  approached,  she 
heard  the  bell  ringing.  As  to  the  blowing  of  the  whis- 
tle, Anderson,  the  engineer  upon  engine  No.  31,  testi- 
fied that,  as  his  engine  reached  Market  street  on  its 
way  north,  he  blew  four  blasts  with  the  whistle  as  a 
signal  to  the  switch  tender  north  of  Locust  street  to 
open  the  switch  to  the  round-house.  This  testimony 
was  corroborated  by  the  extra  engineer  upon  the  loco- 
motive, the  fireman,  the  engineer  of  the  Alton  Limited, 
then  going  by  on  the  second  track  east,  the  colored  la- 
borer working  south  of  appellee,  the  foreman  of  the  la- 
borers who  was  considerably  north  of  appellee,  and  a 
woman  engaged  in  washing  dishes  in  the  car  on  the  side 
track.  As  the  engine  was  approaching  appellee,  he  was 
seen  to  be  in  a  stooping  position  near  the  west  rail  of 
the  track,  and  as  he  made  no  move  to  get  out  of  the  way, 
the  engineer  testified  that  he  blew  several  short  blasts 
of  the  whistle  in  quick  succession  to  warn  appellee; 
and  this  testimony  is  corroborated  by  nine  witnesses. 
The  testimony  is  conflicting  as  to  how  far  away  the 
engine  was  from  appellee  at  the  time  these  last  warn- 
ing blasts  were  blown ;  but  we  think  a  careful  analysis 
of  the  testimony  clearly  shows  that  the  distance  was 


Chicago — Fiest  Distbict — June,  1912.        403 


Laudicino  v.  Chicago  ft  Alton  R.  Co.,  171  IlL  App.  396. 

sufficient  to  enable  appellee  to  have  gotten  out  of  dan- 
ger had  he  been  giving  attention. 

With  commendable  frankness  appellee  concedes  in 
his  brief  (though  the  fact  was  denied  by  several  of  his 
witnesses)  that  several  blasts  of  the  whistle  were  blown 
at  Market  street  to  notify  the  switch  tender  at  Locust 
street.  The  point  at  which  appellee  was  injured  was 
only  about  240  feet  north  of  Market  street — ^the  track 
was  straight,  and  the  view  unobstructed.  If  the  whis- 
tle was  sharply  blown  several  times  at  this  point,  and 
appellee  were  giving  the  slightest  attention,  it  seems 
that  he  must  have  heard  them.  That  appellee  could 
have  remained  in  his  stooping  position,  facing  west, 
almost  far  enough  away  from  the  track  to  be  missed  by 
the  passing  engine,  and  that  the  engine  could  approach, 
after  these  sharp  blasts  of  the  whistle  were  concededly 
blown  at  Market  street,  and  the  bell  being  automati- 
cally rung,  with  all  the  noise  incident  to  the  approach 
of  the  engine  upon  the  tracks,  and  neither  see  nor  hear 
its  approach,  if  he  was  in  the  exercise  of  any  care  or 
caution  for  his  own  safety,  seems  inconceivable. 

Appellee  testified  that  he  neither  saw  nor  heard  the 
approaching  engine,  nor  had  any  warning  or  indica- 
tion of  its  presence;  that  in  point  of  fact,  he  did  not 
even  know  it  touched  him  only  from  the  statements 
made  to  him  by  others  after  the  accident — a  story, 
which,  judged  by  the  conunon  experience  of  man,  seems 
almost  unbelievable.  In  any  event,  we  think  the  ver- 
dict clearly  against  the  weight  of  the  evidence,  and  that 
appellee  assumed  the  risks  and  hazards  of  the  business 
in  which  he  was  employed  at  the  time :  see  C.  &  A.  Ry. 
Co.  V.  Bell,  209  111.  25-31 ;  C.  &  N.  W.  Ry.  Co.  v.  Don- 
ahue, 75  111.  106,  and  in  our  opinion  appellee  was  clear- 
ly guilty  of  contributory  negligence  in  failing  to  ob- 
serve ordinary  precautions  for  his  own  safety. 

It  is  not  denied  that  appellee  was  injured,  nor  is 
there  any  point  made  as  to  the  amount  of  damages 
awarded.    The  accident  was  most  regrettable,  but,  for 
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the  reasons  given,  we  are  compelled  to  hold  that,  upon 
this  record,  appellee  could  not  recover,  and  the  judg- 
ment of  the  court  below  must,  therefore,  be  reversed. 
Judgment  reversed  with  findings  of  fact. 


Albert  N.  Eastman,  Appellee,  y.  John  W.  Blaekledge 

et  al..  Appellants. 

Oen.  No.  17,112. 

1.  Joint  advibttubes — lia'bility  lor  services  performed.  Persons 
about  to  purchase  and  consolidate  certain  canning  plants  agreed 
to  pay  to  an  attorney  for  legal  services  a  certain  per  cent  of  aU 
stocks  and  bonds  Issued  by  a  company  to  be  formed.  The  com- 
pany was  formed  and  the  stocks  and  bonds  delivered  to  the  at- 
torney who  substantially  complied  with  his  contract.  Stock  divi- 
dends and  bond  Interest  was  credited  In  the  company's  books  to  the 
promoters,  who  made  a  settlement  with  the  company  and  received 
dividends  and  Interest  that  should  have  been  paid  the  attorney. 
Heldt  the  attorney  was  entitled  to  recover  such  dividends  and  in- 
terest from  the  promoters. 

2.  Attobnet  and  client — compensation  tohen  performance  pre- 
vented hy  client.  An  attorney  employed  to  do  certain  legal  work 
may  recover  the  agreed  compensation  though  part  of  the  work  was 
performed  by  another  where  he  perforlned  all  the  work  he  was 
permitted  to  perform. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walkeb,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1910.    Affirmed.    Opinion  filed  June  14,  1912. 

Lynden  Evans,  Clabk  Soammon  Ebed,  Henby  S. 
McAuLiBY  and  Thomas  M.  Hbaden,  for  appellants. 

Eastman  &  White,  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 
Judgment  was  had  in  favor  of  appellee  and  against 


Chicago — First  Distbict — June,  1912.        405 

Eastman  v.  Blackledge,  171  111.  App.  404. 

appellants  jointly,  for  the  amount  of  certain  dividends 
npon  shares  of  the  capital  stock  and  interest  upon  cer- 
tain bonds,  both  issued  by  the  Wisconsin  Pea  Canners  * 
Company,  and  both  belonging,  as  claimed,  to  the  ap- 
pellee. 

The  contention  of  appellee  is  that  appellant  caused 
the  amount  of  such  dividends  and  such  interest  to  be 
credited  to  their  account  on  the  books  of  the  company, 
and  that  afterwards  a  settlement  was  made  with  the 
company;  that  the  legal  effect  of  the  conduct  of  ap- 
pellants was  a  conversion  to  their  own  use  of  the 
amount  for  which  judgment  was  rendered. 

The  case  was  tried  before  the  court  without  a  jury, 
and  numerous  findings  were  requested  by  the  appellee 
and  by  the  appellant  Blackledge. 

The  essential  facts  are  not  in  dispute  but  appellant 
Gillett  claims  that  there  should  have  been  no  recovery, 
first,  because  the  obligation  was  not  one  for  which  ap- 
pellants were  jointly  liable;  second,  because  appellee 
had  not  performed  his  contract ;  third,  because  he  was 
not  the  owner  of  the  bonds  at  the  time  the  interest 
was  alleged  to  have  been  paid  to  appellants,  nor  the 
owner  of  the  stock  when  the  dividends  were  declared. 
It  is  further  claimed  that  the  acceptance  of  the  note 
made  by  the  company  to  the  appellant  Gillett,  herein- 
after referred  to,  was  not  a  payment  of  the  indebted- 
ness evidenced  thereby;  that  the  appellants  did  not 
receive  money  or  anything  of  value  for  the  use  of  the 
appellant,  and  that  if  appellee  was  the  owner  of  the 
bonds  and  stock  his  cause  of  action  was  against  the 
corporation  and  not  against  appellants. 

The  contention  of  appellant  Blackledge  is  that  the 
plaintiff's  proofs  do  not  support  his  pleadings,  and 
that  under  the  evidence  the  suit  was  prematurely 
brought. 

In  1906  the  appellants,  Blackledge  and  Gillett,  were 
interested  in  a  joint  venture  to  purchase  and  consoli- 
date certain  pea  canning  plants  in  the  State  of  Wis- 
consin.   On  September  7th  of  that  year  appellant 
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Blackledge  entered  into  a  contract  with  the  appellee 
whereby  appellee  was  to  do  the  necessary  legal  work 
in  connection  with  the  purchase  of  the  property,  the 
formation  of  a  company,  etc.,  and  was  to  receive  in  pay- 
ment for  his  services  2^^  per  cent,  of  all  stock,  bonds 
or  other  securities  issued  by  the  company  to  be  formed, 
in  addition  to  his  expenses  for  hotel  bills,  railroad 
fare,  etc.  On  July  13,  1906,  and  May  13,  1907,  con- 
tracts were  entered  into  between  the  appellant  Gillett 
and  the  appellant  Blackledge  with  reference  to  the 
promotion  of  the  Wisconsin  Pea  Cannners'  Company 
and  the  division  of  the  profits  to  be  derived  therefrom. 
On  July  12,  1907,  a  supplemental  agreement  was  made 
between  the  appellants,  which  provided  for  the  pay- 
ment of  a  monthly  salary  to  Blackledge ;  the  advancing 
of  money  necessary  to  carry  on  the  sale  of  stock  and 
the  promotion  of  the  corporation  by  Gillett;  that  Gil- 
lett was  to  have  the  possession  and  control  of  all 
stock,  bonds  or  securities  that  both  or  either  of  the 
appellants  were  entitled  to;  that  Gillett  should  have 
the  right  to  dispose  of  the  securities  at  the  minimum 
price  of  80  per  cent,  of  the  face  value  of  the  preferred 
stock,  an  equal  amount  of  common  stock  to  be  given  as 
a  bonus,  and  80  per  cent,  of  the  face  value  of  the  bonds. 
The  contract  further  provided  that  out  of  the  proceeds 
to  be  derived  from  the  sale  of  the  securities  there 
should  first  be  deducted  and  paid  to  Gillett,  with  5  per 
cent,  interest,  all  advances  made  by  him  as  payment  or 
partial  payment  of  the  purchase  price  of  two  addi- 
tional plants,  known  as  the  Landreth  and  Vandreuil 
plants ;  that  there  should  be  charged  against  the  resi- 
due and  paid  to  Gillett  all  other  advances  made  by 
him  in  the  promotion  of  the  company,  with  interest 
thereon  at  5  per  cent. ;  that  the  balance  of  the  profits 
then  remaining,  either  in  stock,  bonds,  cash  or  other 
securities,  should  be  divided  between  the  appellants, 
two-fifths  to  Blackledge  and  three-fifths  to  Gillett. 
Gillett  agreed  that  he  would  assume  and  be  bound  by 
all  contracts  for  commission  and  prices  for  securities 
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made  by  Blackledge,  including  appellee's  (Eastman's) 
compensation. 

The  court  found  that  in  pursuance  of  the  joint 
undertaking  of  the  appellants  the  Wisconsin  Pea 
Canners'  Company  was  organized  in  1907,  with  an 
authorized  capitalization  of  $750,000  of  preferred  and 
$600,000  of  common  stock,  and  an  authorized  issue  of 
$200,000  in  bonds ;  that  by  the  contract  above  referred 
to  the  control  of  the  stock  and  bonds  was  vested  in 
Gillett  by  Blackledge  for  their  joint  benefit,  and  sub- 
ject to  the  terms  and  conditions  of  the  existing  con- 
tract with  appellee,  and  with  his  knowledge;  that 
appellee  had  performed,  ai;id  stood  ready  and  able  to 
perform,  his  contract  in  pursuance  of  this  joint  ven- 
ture; that  the  company  issued  its  total  capitalization 
of  75,000  shares  of  preferred  stock  and  60,000  shares 
of  common  stock  (each  of  the  par  value  of  $10  per 
share),  and  $200,000  par  value  of  bonds;  that  1,875 
shares  of  the  preferred,  1,600  shares  of  the  common, 
and  $5,000  par  value  of  the  bonds  had  been  delivered 
by  appellants  to  appellee;  that  in  September  and  Oc- 
tober, 1907,  1,875  shares  of  preferred  stock  were  by 
the  appellants  voluntarily  directed  to  be  issued  and 
registered  in  the  name  of  appellee,  and  that  they  so 
continued  to  remain  until  December,  1908;  that  be- 
tween September  1,  1907,  and  December  1,  1908,  divi- 
dends to  the  amount  of  12%  per  cent,  were  paid  by 
the  company  upon  its  entire  issue  of  preferred  stock, 
and  that  dividends  upon  the  stock  issued  to  Eastman 
were  ''paid  and  credited  to  the  joint  account  of  ap- 
pellants ;  that  the  interest  on  the  bonds  of  appellee  was 
also  credited  to  the  joint  account  of  Blackledge  and 
Gillett;  that  no  portion  of  the  first  five  dividends  so 
declared  upon  the  preferred  stock  or  the  interest  on 
the  bonds  was  ever  paid  to  Eastman.  The  court  fur- 
ther found  that  the  necessary  legal  work  connected 
with  the  turning  over  to  the  company  of  the  property 
purchased  from  the  Lambreth  Company  was  not  done 
by  the  appellee. 
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While  the  findings  of  the  court  are  perhaps  not  en- 
tirely harmonious,  we  think  the  conclusion  reached 
was  that  there  had  been  a  substantial  compliance  by 
the  appellee  of  his  contract  with  Blackledge,  and  that 
by  the  contract  between  Blackledge  and  Gillett  the 
latter  agreed  to  turn  over  to  the  appellee  the  securities 
to  which  under  the  contract  with  Blackledge  the  ap- 
pellee was  entitled.  We  think  it  also  apparent  from 
the  evidence  that  a  joint  account  with  Blackledge  and 
Gillett  was  kept  on  the  books  of  the  company,  and  that 
this  was  done  in  pursuance  of  the  contract  between 
them,  heretofore  referred  to ;  that  up  to  the  time  that 
the  manual  delivery  of  the  stock  and  bonds  was  made 
to  appellee,  the  same  were  kept  in  the  possession  of 
the  officers  of  the  company,  but  that  they  were  issued 
at  the  instance  of  Gillett  and  with  the  consent  of  Black- 
ledge to  Eastman  at  a  time  when  there  had  been  a 
substantial  compliance  of  his  contract  by  the  appellee ; 
that  there  was  an  adjustment  as  to  the  matter  of  divi- 
dends and  bond  interest  between  the  company  and 
Gillett,  and  that  in  this  settlement  Gillett  received 
the  dividends  upon  stock  and  interest  upon  the  bonds 
which  properly  should  have  been  paid  to  the  appellee. 

It  is  true  the  court  found  that  appellee  did  not  per- 
form the  necessary  work  connected  with  the  purchase 
of  the  property  of  the  Lambreth  Company  in  its  en- 
tirety, but  that  it  appeared  the  work  was  performed 
by  another.  We  think  it  clear  that  he  did  perform  all 
of  the  work  that  he  was  permitted  to  perform  in  that 
matter  and  that  for  reasons  not  definitely  stated,  but 
which  it  may  be  inferred  were  due  to  differences  be- 
tween the  parties,  Mr.  Gillett  preferred  to  have  some 
other  attorney  look  after  the  matter,  and  so  relieved 
Mr.  Eastman  of  further  duties  in  the  premises. 

It  is  apparent  that  by  the  control  of  the  securities 
Mr.  Gillett  was  in  control  of  the  affairs  of  the  com- 
pany. By  his  actions  he  prevented  the  payment  to  ap- 
pellee of  dividends  upon  the  stock  and  interest  on  the 
bonds.    As  heretofore  stated,  the  amount  of  these  divi- 
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dends  and  the  interest  was  credited  to  the  joint  ac- 
count of  Qillett  and  Blackledge.  In  the  settlement 
which  he  made  with  the  company  Qillett  must  be  re- 
garded as  having  acted  for  himself  and  Blackledge 
jointly.  We  think  the  judgment  entered  in  this  case 
is  warranted  by  the  pleadings  and  the  proofs,  and 
deem  it  unnecessary  to  comment  further  upon  the 
various  points  raised  in  the  briefs  and  arguments  of 
counsel.    The  judgment  will  be  affirmed. 

Affirmed. 


Patrick  J.  Maloney,  Appellant,  v.  Frank  H.  Graham, 

Appellee. 

Gen.  No.  17,050. 

1.  Limitations — when  tegin  to  run  for  negligence  of  attorney. 
Where  it  Is  claimed  that  an  attorney  was  negligent  in  passing 
upon  the  title  to  certain  real  estate,  an  action  against  him  is 
barred  in  five  years  from  the  date  of  such  negligence  and  not  from 
the  date  of  a  decision  of  the  Supreme  Court  holding  the  client  had 
no  title. 

2.  Attobket  and  client — when  "bad  faith  of  attorney  not  estab- 
lished. Where  the  title  to  real  estate  is  attacked  and  the  attorney 
who  passed  upon  the  title  defends  the  action  and  is  successful  in 
the  Circuit  Court  and  the  case  is  not  reversed  by  the  Supreme 
Court  until  years  later,  it  cannot  be  contended  in  an  action  of 
negligence  against  the  attorney  that  he  must  have  known  what 
the  result  of  the  litigation  would  be. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kick- 
ham  ScANLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  June  14, 
1912. 

Charles  C.  Spencer,  for  appellant. 
Edward  B.  Healy,  for  appellee. 
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Mb.  Justice  Claek  delivered  the  opinion  of  the 
court. 

Suit  was  brought  by  the  appellant  against  the  appel- 
lee, an  attorney,  for  damages  alleged  to  have  been 
sustained  by  the  negligence  of  appellee  in  passing 
upon  the  title  to  certain  real  estate,  a  deed  to  which 
was  afterwards  made  to  the  appellant  in  exchange  for 
property  conveyed  by  him.  The  service  was  performed 
by  Graham  in  1894.  The  appellant,  Maloney,  took 
possession  of  the  property,  paid  taxes  and  assess- 
ments on  it,  and  borrowed  money  on  it.  On  October 
17,  1898,  after  appellant  had  started  to  build  a  fence 
upon  it,  certain  adjoining  property  owners  filed  a 
bill  against  him  and  obtained  an  injunction  against  his 
further  occupying  the  property.  The  injunction  on 
hearing  was  dissolved  and  the  bill  dismissed.  There- 
upon the  complainants  in  the  bill  sued  out  a  writ  of 
error  from  the  Supreme  Court,  where  the  decree  of 
the  Circuit  Court  was  reversed,  the  court  holding 
(Thompson  et  al.  v.  Maloney  et  al.,  199  111.  276)  that 
the  grantor  to  Maloney,  and  hence  Maloney,  had  no 
right,  title  or  interest  in  the  property,  but  that  it  was 
a  public  street  or  way.  In  pursuance  to  the  mandate 
of  the  Supreme  Court  a  decree  was  entered  by  the 
Circuit  Court  on  January  9,  1903,  perpetually  enjoin- 
ing Maloney  from  occupying  the  premises  or  placing 
any  buildings  upon  them,  etc. 

The  suit  upon  which  the  present  appeal  is  brought 
was  begun  in  the  Circuit  Court  on  February  1,  1907. 
The  declaration  was  filed  May  9, 1907,  and  an  amended 
declaration  January  6,  1909.  To  this  amended  dec- 
laration a  plea  of  the  statute  of  limitations  was  inter- 
posed, and  a  replication  filed.'  At  the  close  of  the  ap- 
pellant's (plaintiff's)  evidence  the  court  directed  a 
verdict  for  the  defendant  on  the  ground  that  the  ac- 
tion was  barred  by  the  statute  of  limitations.  To  re- 
verse the  judgment  so  entered  this  appeal  was  brought. 

As  we  understand  the  contention  of  appellant,  it  is 
that  the  statute  does  not  begin  to  run,  in  cases  like 
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the  present,  until  the  party  injured  is  shown  to  have 
suffered  damage;  that  because  the  appellant,  Ma- 
loney, was  not  ** damaged'*  until  after  the  decision  of 
the  Supreme  Court  above  referred  to  was  rendered, 
the  decree  in  the  Circuit  Court  in  conformity  there- 
with entered,  and  he  ousted  from  the  property,  his 
cause  of  action  then,  and  not  until  then,  arose.  We 
cannot  agree  with  appellant  in  this  contention.  The 
decisions  in  this  jurisdiction  are  uniform  that  under 
such  circumstances  the  action  is  barred  in  five  years 
from  the  date  of  the  alleged  tort  or  breach  of  duty 
or  omission  of  duty.  Pennsylvania  Co.  v.  C.  M.  &  St. 
P.  Ey.  Co.,  144  111.  197 ;  Fortune  v.  English,  226  111. 
262.    As  stated  in  Wilcox  v.  Ex'rs  of  Plummer,  4  Pet. 

(U.S.)  172: 

'  *  The  groimd  of  action  is  a  contract  to  act  diligently 
and  skillfully,  and  the  breach  of  it  admits  of  a  definite 
assignment  of  date,  and  from  that  date  the  statute 
must  run.'* 

In  the  case  before  us  a  suggestion  is  made  by  the 
appellant  that  the  appellee  was  controlled  by  an  ulte- 
rior motive  when  he  advised  Maloney  that  the  title  was 
good,  namely,  the  hope  of  receiving  $500  from  the 
grantor.  It  is  also  stated  that  Graham  took  charge  of 
the  litigation  for  Maloney,  and  that  he  must  have 
known  at  all  times  what  the  ultimate  result  would  be. 
To  the  latter  proposition  we  think  it  sufficient  answer 
to  say  that  in  the  Circuit  Court  Maloney  was  success- 
ful. It  was  not  until  years  later,  when  the  case  was 
disposed  of  on  writ  of  error  in  the  Supreme  Court, 
that  Graham  knew  the  view  he  had  expressed  as  to  the 
title  was  erroneous.  Apparently  the  Circuit  judge 
entertained  the  same  view,  and  that  was  the  law  of  the 
case  until  reversed  by  the  Supreme  Court.  No  at- 
tempt was  made  by  the  appellant  either  in  the  plead- 
ings or  the  proof  to  bring  the  case  within  the  excep- 
tion set  forth  in  section  22  of  the  statute  of  limita- 
tionsy  that  is,  that  there  was  fraudulent  concealment 
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on  the  part  of  appellee.  We  find  nothing  in  the  rec- 
ord indicating  that  Graham  was  paid  $500  or  any  other 
sum  by  Pierpont,  who  was  grantor  in  the  deed  to 
Graham. 

We  are  satisfied  that  the  Circuit  Court  has  made  a 
proper  disposition  of  this  case  under  the  law,  and  the 
judgment  will  therefore  be  aflfirmed. 

Affirmed. 


Jantje  Knol^  Appellee^  y.  Abel  Knol^  Appellant. 

Oen.  No.  17,025. 

1.  DiYOBcx — no  relief  not  prayed  for  or  agoinat  person  not  a 
party.  Where  a  wife  suing  for  divorce  claims  certain  property 
but  does  not  make  the  tenant  a  party  defendant  or  ask  for  relief 
against  him,  it  is  error  for  the  court  to  order  that  the  tenant  pay 
the  rent  of  the  premises  to  her. 

2.  Dtvobce — when  verification  of  hill  is  insufficient.  It  is  im- 
proper to  verify  a  bill  for  divorce  partly  on  personal  knowledge 
and  partly  on  information  and  belief. 

3.  DnroBCB — necessity  of  proving  value  of  solicitor*s  fees.  In  al- 
lowing solicitor's  fees  in  divorce  there  should  be  some  proof  as 
to  the  amount  of  service  performed  by  the  solicitor  or  proof  that 
the  fee  is  a  usual  and  customary  one. 

4.  Appeal  and  ebbor — when  improper  allowance  of  solicitor*s 
fees  will  not  reverse.  The  court  will  hesitate  to  reverse  an  order 
allowing  solicitor's  fees  in  divorce  though  there  is  no  supporting 
proof  where  the  amount  allowed  is  small,  twenty-five  dollars,  and 
is  stated  to  be  on  account 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Asthxtb 
H.  Chehxain,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Reversed  and  remanded  with 
directions.     Opinion  filed  June  14,  1912. 

I.  T.  Grbenacbb,  for  appellants. 
GuBDON  ^Williams,  for  appellee. 
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Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  allowing  appellee 
alimony  pendente  lite  and  $25  **on  account  of  so- 
licitor's fees  in  a  suit  for  divorce.  The  order  further 
provided  that  John  Pott  pay  the  complainant  (appel- 
lee) rent  for  the  use  of  certain  premises  claimed  to  be 
the  property  of  appellee.  Pott  was  not  made  a  party 
defendant  to  the  bill  and  was  not  summoned.  He 
however  joined  in  the  appeal.  It  is  clear  that  the  or- 
der was  erroneously  entered  as  to  him.  If  appellee 
was  the  owner  of  the  premises  she  could  of  course 
compel  the  payment  of  the  rent  or  obtain  possession 
of  the  premises  in  a  law  proceeding.  No  valid  order 
or  decree  could  be  entered  against  Pott  in  the  case  be- 
fore us  for  the  additional  reason  that  no  relief  is  asked 
against  him  in  the  bill  of  complaint.  The  allowance 
of  alimony  included  a  sum  for  the  support  of  the  child 
of  the  parties. 

The  bill  charged  habitual  drunkenness,  but  was  not 
sworn  to  at  the  time  it  was  filed.  An  attempt  was 
made  to  verify  it  in  an  affidavit  filed  by  the  appellee 
in  reply  to  the  verified  answer  filed  by  appellant.  The 
language  used  was : 

**That  all  the  allegations  set  forth  in  the  bill  of 
complaint  heretofore  filed  in  the  above  entitled  cause 
are  true  in  substance  and  in  fact  except  as  to  such 
matters  which  are  stated  upon  information  and  belief, 
and  as  to  such  matters  she  believes  them  to  be  true.'' 

This  language  has  been  many  times  held  to  consti- 
tute an  improper  verification  because  it  is  impossible 
to  say  which  matters  are  stated  in  the  bill  on  informa- 
tion and  belief,  and  which  matters  are  within  the  per- 
sonal knowledge  of  the  complainant.  (Neil  v.  Oldach, 
86  HI.  App.  354,  and  cases  cited.) 

The  answer  filed  by  the  appellant,  Abel  Knol,  is 
verified,  and  denies  all  the  allegations  of  the  bill  of 
complaint.  In  his  answer  he  also  charges  improper 
conduct  on  the  part  of  the  complainant. 
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There  is  no  evidence  in  the  record  as  to  the  amount 
of  services  performed  by  the  solicitor  or  the  value 
thereof,  or  that  the  fee  is  a  usual  and  customary  fee. 
Indeed,  the  allowance  made  appears  to  have  been  **on 
account.'^  We  think  there  should  have  been  some 
proof  on  these  matters.  (Metheny  v.  Bohn,  164  111. 
495.)  The  amount,  however,  allowed  was  small,  and 
we  should  hesitate  to  reverse  the  order  solely  on  ac- 
count of  this  allowance  to  apply  on  solicitor's  fees. 
However  in  our  opinion  the  pleadings  and  proof  at 
the  time  the  order  was  entered  were  not  of  such  char- 
acter as  justified  the  i^uance  of  the  order. 

For  the  reasons  stated  the  order  will  be  reversed 
with  directions  to  the  court  to  dismiss  the  petition, 
but  without  prejudice  to  the  complainant  to  renew  the 
motion  in  proper  form  if  she  shall  be  so  advised. 
Reversed  and  remanded  with  directions. 


Annie  Haugh  and  Thomas  Hunt,  Administrators,  Ap- 
pellees, T.  Joseph  T.  Byerson  &  Son,  Incorpo- 
rated, Appellant. 

Oen.  No.  16,999. 

1.  Death — Jiahility  of  otoner  of  premises.  In  an  action  for 
death  caused  by  a  fallen  electric  wire,  an  instruction  that  no  re- 
covery can  be  had  against  the  owner  of  the  premises  on  which 
the  injury  occurred  and  for  whose  use  the  electricity  was  supplied, 
if  the  sole  cause  of  the  accident  was  defective  insulation,  is  proper 
where  deceased  was  employed  thereon  by  an  independent  contractor 
and  where  the  alleged  defective  insulation  was  caused  by  another 
independent  contractor. 

2.  EiLECTRiciTT — u>hen  negligence  not  presumed.  There  is  no 
presumption  of  negligence  against  the  owner  of  premises  on  which 
plaintiff's  Intestate  was  working  when  a  wire,  through  which  elec- 
tricity was  conducted  for  the  sole  use  of  the  owner,  broke  and  fell 
to  the  ground,  deceased  having  been  employed  by  an  independent 
contractor  and  the  wiring  having  been  done  by  another  independent 
contractor. 


Chicago — First  District — June,  1912.        415 

Haugh  et  al.  v.  Ryerson  &  Son,  171  111.  App.  414. 

3.  Masteb  and  8EBTANT — tohcn  owfter  of  property  liahle  to  em- 
ployes of  independent  controQtor.  Owners  of  property  are  only 
liable  for  injuries  to  employes  of  independent  contractors  when 
they  participate  in  the  negligent  act  or  where  there  are  latent 
dangers  on  the  premises  which  cause  the  injury  which  are  known 
to  them  but  are  unknown  to  the  contractor  or  employes. 

4.  Death — directed  verdict.  In  an  action  against  the  owner 
of  property  for  the  wrongful  death  of  an  employe  of  an  independ- 
ent contractor  caused  by  the  breaking  of  an  electric  wire,  on  the 
ground  that  the  wire  was  on  such  owner's  property  and  was  used 
solely  to  supply  electricity  to  such  owner,  a  verdict  should  be  di- 
rected for  the  defendant  where  the  wire  was  placed  in  the  position 
it  occupied  on  request  of  deceased's  employer  and  another  inde- 
pendent contractor,  and  where  deceased  was  warned  of  the  danger 
and  where  the  injury  was  caused  by  l!he  negligence  of  fellow  em- 
ployes of  deceased. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Homsb 
Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed.  Opinion  filed  June  14,  1912. 
Rehearing  denied  July  2,  1912. 

H.  L.  Howard,  for  appellant. 
Jacor  C.  LeBosky,  for  appellees. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Suit  was  brought  in  the  Superior  Court  of  Cook 
county  by  appellees,  as  administrators  of  the  estate 
of  Thomas  Haugh,  deceased,  against  Charles  F.  Volk- 
mann,  the  Commonwealth  Edison  Company  and  Jo- 
seph T.  Ryerson  &  Son.  A  settlement  was  effected 
with  Volkmann  by  his  paying  $2,000,  and  a  covenant 
not  to  sue  was  given.  Thereupon  the  suit  was  dis- 
missed as  to  him.  There  was  a  trial  of  the  issues  be- 
tween appellees  and  the  Commonwealth  Edison  Co. 
and  the  appellant,  Joseph  T.  Ryerson  &  Son.  The  jury 
found  the  Commonwealth  Edison  Company  not  guilty 
and  the  appellant  guilty  and  awarded  damages.  From 
a  judgment  rendered  upon  such  verdict  the  appellant 
appeals.    An  appeal  was  prayed  by  the  appellees  as 
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against  the  Commonwealth  Edison  Company  but  was 
not  perfected. 

The  suit  is  based  upon  the  alleged  negligence  of  de- 
fendants, which  is  charged  to  have  caused  the  death 
of  appellee's  intestate.  The  intestate  was  in  the  em- 
ploy of  Charles  F.  Volkmann,  who  was  engaged  at 
the  time  of  the  accident  in  erecting  iron  or  steel  col- 
umns or  trusses  on  the  north  side  of  a  building  owned 
and  occupied  by  the  appellant  Joseph  T.  Ryerson  & 
Son.  Two  or  three  weeks  before  the  accident  Volk- 
mann had  notified  Ryerson  &  Son  that  certain  feed 
wires  were  in  his  way  and  would  have  to  be  removed 
so  that  he  could  proceed  with  his  work.  A  certain 
pole  and  feed  wires  had  been  erected  and  placed  in  po- 
sition by  the  Commonwealth  Edison  Company,  and 
belonged  to  that  Company ;  they  were,  however,  on  the 
premises  of  Ryerson  &  Son.  On  October  31,  1907,  the 
Commonwealth  Company's  men  moved  one  of  the 
poles  and  certain  wires.  The  place  to  which  they  were 
moved  was  designated  by  Volkmann.  The  deceased 
was  working  as  a  member  of  the  hoisting  gang,  work- 
ing on  a  derrick  of  Volkmann,  on  the  day  of  the  acci- 
dent, which  was  November  6,  1907.  At  this  time  two 
steel  columns  had  been  erected  in  a  row  directly  west 
of  the  wires.  The  hoisting  gang  at  the  time  of  the  ac- 
cident was  engaged  in  moving  an  iron  truss.  The  gang 
consisted  of  five  men.  The  deceased  and  another  mem- 
ber of  the  gang,  named  Knudson,  had  the  duty  of 
attaching  the  chain  and  hook  to  the  articles  that  were 
hoisted  and  unfastening  the  same.  McManigle,  the 
foreman  for  Volkmann,  directed  the  movements  of  the 
men.  The  chain  was  fastened  around  an  angle  iron 
by  the  deceased  and  Knudson  on  McManigle 's  order. 
When  the  chain  had  been  fastened  the  truss  was  ele- 
vated ten  or  fifteen  feet  from  the  ground,  and  the 
boom  was  swung  from  the  south  toward  the  east  and 
directly  toward  the  feed  wires  in  question.  The  truss 
was  then  again  let  down  on  the  ground  in  an  upright 
position,  resting  on  its  base,  and  the  men  tried  to  tip 
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it  over  towards  the  east.  They  did  not  succeed  in  do- 
ing this,  and  the  foreman  for  Volkmann  ordered  that 
the  truss  be  again  elevated.  He  placed  a  stone  under 
one  end  of  it,  so  that  when  it  struck  the  ground  it  would 
of  itself  tip  over  towards  the  east.  After  the  truss 
had  been  for  the  second  time  let  down  on  the  ground 
and  tipped  over,  the  deceased  and  Knudson  walked 
over  to  unfasten  the  chain.  As  they  did  this  a  sudden 
flash  was  seen,  and  the  two  men  fell  to  the  ground  un- 
conscious. Whether  or  not  they  had  succeeded  in  un- 
fastening the  chain  before  the  accident  happened  is 
uncertain.  It  would  seem  that  when  the  truss  was  be- 
ing tipped  over  towards  the  east  the  chain  slipped 
back  on  the  angle  iron,  a  distance  of  one  or  two  feet, 
towards  the  center.  The  electric  wire,  which  was 
about  thirty  feet  up  from  the  ground,  broke  and  both 
ends  fell  to  the  ground.  No  one  connected  with  the 
appellant  was  on  the  ground  at  the  time  of  the  acci- 
dent. When  the  pole  was  moved,  on  October  31st,  a 
superintendent  for  appellant  was  called  into  consulta- 
tion. The  pole  was  not  placed  where  he  suggested, 
but  the  wishes  of  Volkmann,  the  employer  of  deceased, 
through  his  foreman,  McManigle,  were  complied  with 
and  the  pole  placed  where  the  latter  directed.  It  was 
admitted  by  the  Commonwealth  Edison  Company  and 
the  appellant  that  the  death  of  the  plaintiffs '  intestate 
was  caused  by  the  electrical  shock  occurring  to  him  on 
the  day  in  question  and  on  the  premises  of  the  defend- 
ant, Ryerson  &  Son,  but  outside  the  shop,  and  on  the 
building  that  was  being  constructed;  that  the  elec- 
tricity conveyed  over  the  wire  in  question  was  sup- 
plied to  Ryerson  &  Son  by  the  Commonwealth  Edison 
Company,  and  that  the  wires  were  used  solely  in  sup- 
plying power  to  the  appellant  Ryerson  &  Son. 

A  motion  was  made  by  the  appellant  at  the  conclu- 
sion of  all  the  evidence  that  the  jury  be  instructed  to 
return  as  to  it  a  verdict  of  not  guilty.  This  motion 
was  denied.  A  similar  motion  at  the  close  of  the  ap- 
pellees' evidence  had  been  made  and  had  been  denied. 

YOL.  OLZXI  27 
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We  tlimk  the  instruction  to  find  the  appellant  not 
guilty  should  have  been  given. 

The  appellees  apparently  base  their  right  to  recover 
upon  the  proposition  that  the  poles  and  wire  were 
on  the  property  of  appellant,  and  that  the  current  of 
electricity  conducted  through  the  wire  was  for  the  sole 
use  of  the  appellant.  It  is  further  argued  that  the 
appellant  should  be  held  liable  because  the  wire  was 
not  properly  insulated.  The  evidence  does  not,  in  our 
opinion,  tend  to  prove  that  there  was  improper  in- 
sulation of  the  wire.  If  such  was  the  case,  it  was  the 
fault  of  the  Commonwealth  Edison  Company. 

The  court  charged  the  jury  that  there  could  be  no 
recovery  against  the  appellant  if  the  appellees*  intes- 
tate was  injured  as  a  result  of  any  defective  insula- 
tion of  the  wire  in  question,  and  if  such  defective 
insulation  was  the  sole  cause  of  the  accident.  We 
think  this  instruction  was  proper. 

We  have  read  with  great  care  the  brief  and  argu- 
ment of  appellees  upon  the  other  propositions,  namely, 
that  the  appellees  should  be  allowed  to  recover  be- 
cause the  poles  and  wire  were  on  the  property  of 
appellant,  and  because  the  current  of  electricity  con- 
ducted through  the  wire  was  for  the  sole  use  of  appel- 
lant, but  these  admitted  facts  are  not  suflScient  to  raise 
a  presumption  of  negligence.  It  is  the  settled  law  of 
this  state  that  owners  of  property  are  not  responsible 
for  injuries  to  employes  of  independent  contractors, 
unless  the  owner  participates  in  the  doing  of  a  negli- 
gent act  which  results  in  the  injury,  or  unless  there 
are  latent  defects  or  dangers  existing  on  the  premises 
known  to  the  owner  and  unknown  to  the  contractor 
or  his  employes,  which  defects  occasion  the  accident. 
(Hale  V.  Johnson,  80  HI.  185;  Foster  v.  City  of  Chi- 
cago, 197  HI.  264 ;  Boyd  v.  C.  &  N.  W.  By.  Co.,  217  HI. 
332;  Calvert  v.  Springfield  Electric  Light  &  Power 
Co.,  231  HI.  290.) 

The  deceased  was  warned  of  the  danger  prior  to  the 
accident.    The  wire  was  placed  in  the  position  it  was 
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at  the  reqnest  of  his  employer,  Volkmann,  and  by  the 
Commonwealth  Edison  Company,  both  Volkmann  and 
the  Commonwealth  Company  being  independent  con- 
tractors. The  accident  occurred  becanse  of  the  neg- 
ligent manner  in  which  the  derrick  was  handled  by 
the  employes  of  Volkmann,  and  not  through  any  negli- 
gence of  Ryerson  &  Son.  It  would  seem  that  Volk- 
mann recognized  his  liability  and  made  a  settlement 
with  appellees  on  account  thereof. 

It  is  unnecessary  to  discuss  the  other  questions 
raised  in  the  briefs.  For  the  reasons  stated  the  judg- 
ment will  be  reversed. 

Reversed. 


James  Longley^  y.  Frederick  L.  Wilk  et  al.,  on  Ap- 
peal of  James  Longley^  Appellant^  y.  Walter  M. 
Cowell^  Appellee. 

Gen.  No.  17,100. 

1.  EQtriTT — necessity  of  averments  to  support  proof.  A  party  is 
not  entitled  to  relief,  though  the  evidence  may  establish  a  clear 
right  to  such  relief,  unless  there  are  averments  in  the  bill  to  sup- 
port the  case  made  by  the  evidence. 

2.  MoBTGAOES — when  Mil  of  foreclosure  must  allege  complainant 
is  entitled  to  rents.  Where  a  bill  to  foreclose  a  deed  of  triist  con- 
tains no  allegations  as  to  rents  collected  by  a  receiver  of  the  prem- 
ises until  the  expiration  of  the  period  of  redemption  and  does  not 
pray  for  an  accounting  or  a  decree  respecting  them,  such  rents  can- 
not be  decreed  to  the  complainant 

3.  MoBTGAOES — right  to  rents  during  redemption  period.  Where 
a  deed  of  trust  pledged  the  rents  from  the  premises,  but  not  dur- 
ing the  redemption  period,  and  provided  that  they  should  be  paid 
to  the  purchaser  on  foreclosure  until  the  expiration  of  the  period 
of  redemption,  and  on  foreclosure  a  receiver  is  appointed  to  collect 
the  rents  until  the  expiration  of  such  period,  and  the  premises 
are  sold  under  a  decree  to  the  grantee  of  the  trust  deed,  the  de- 
cree not  disposing  of  the  rents  in  any  manner,  the  owner  of  the 
equity  of  redemption,  not  made  personally  liable  for  the  incum- 
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brance  by  the  decree,  is  entitled  to  the  rents  collected  by  the  re- 
ceiver after  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDBS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Afilrmed.    Opinion  filed  June  14.  1912. 

Gail  Dbay,  for  appellant* 
William  Slack,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  tiie  opinion  of 
the  court. 

The  sole  question  presented  by  this  appeal  is  whether 
the  complainant  appellant  is  entitled  to  the  $418.35,  con- 
sisting of  rents  collected  during  the  running  of  the 
period  of  redemption  by  the  receiver  in  this  foreclo- 
sure case,  or  Walter  M.  Cowell,  trustee,  as  the  owner 
of  the  equity  of  redemption  is  entitled  to  it. 

The  complainant  James  Longley,  appellant,  being 
the  owner  and  holder  of  a  note  for  $5,500,  signed  by 
Sarah  A.  Bartlett  and  John  A.  Bartlett,  her  husband, 
filed  his  bill  to  foreclose  a  trust  deed  given  by  said 
Sarah  A.  Bartlett  and  husband  to  secure  the  note. 
The  bill  alleged  that  to  secure  payment  of  the  note, 
Sarah  A.  Bartlett  and  husband  had  conveyed  to  8.  W. 
Rawson,  as  trustee,  certain  premises  together  with  the 
rents,  issues  and  profits  thereof;  that  mortgagors  had 
waived  all  rights  under  the  exemption  and  homestead 
laws  of  Illinois,  and  all  rights  to  retain  possession 
of  the  premises  in  question  after  default  and  until  the 
time  for  redemption  from  any  foreclosure  sale  should 
expire;  that  in  case  of  default  it  should  be  lawful 
for  the  trustee,  or  person  appointed  by  the  court, 
to  take  possession  of  the  premises  and  to  collect 
the  rents,  issues  and  profits  thereof;  that  the  prem- 
ises were  meager  and  scant  security  for  the  note, 
and  prayed  that  a  receiver  might  be  appointed  to 
collect  rents  and  profits  until  the  expiration  of  the 
period  of  redemption;  that  upon  an  accounting  the 
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court  would  adjudge  how  much  was  due  the  com- 
plainant upon  the  principal  note,  together  with  inter- 
est, and  for  other  expenditures  under  the  trust  deed; 
and  that  complainant  might  have  execution  against 
Sarah  A.  Bartlett  for  any  deficiency  after  the  sale  of 
the  premises. 

The  trust  deed  attached  to  the  bill  of  complaint 
and  made  a  part  thereof  contained  the  following 
clauses,  following  a  description  of  the  premises: 

**To  have  and  to  hold  the  same,  together  with  all 
and  singular  the  tenements,  hereditaments,  et^.,  *  * 
•  to  the  said  party  of  the  second  part  •  •  •  in 
trust,  nevertheless,  that  in  case  of  default  in  payment 
of  said  promissory  notes  or  any  of  them  •  •  •  or 
in  case  of  the  breach  of  any  of  the  covenants  or  agree- 
ments herein  mentioned,  then  and  from  thenceforth  it 
shall  be  lawful  for  the  said  party  of  the  second  part  or 
his  successor  in  trust,  or  the  person  who  may  be  ap- 
pointed by  the  court  to  execute  this  trust,  on  applica- 
tion of  the  legal  holder  of  the  said  promissory  notes  or 
either  of  them,  to  enter  into  and  upon  and  take  posses- 
sion of  the  premises  hereby  granted,  or  any  part 
thereof,  and  to  collect  and  receive  all  rents,  issues  and 
profits  thereof,  and  in  his  own  name  or  otherwise  to 

file  a  bill  or  bills  *  *  *  to  obtain  in  a  decree  for 
the  sale  and  conveyance  of  the  whole  or  any  part  of 
said  premises,  •  •  •  and  to  pay  any  rents  that 
may  be  collected  after  such  sale  and  before  the  time  of 
redemption  expires  to  the  purchaser  or  purchasers  of 
said  premises  at  said  sale  or  sales. 

And  the  said  party  of  the  second  part,  or  person 
appointed  by  the  court  to  execute  the  trust,  may,  in 
case  of  default  or  breach  of  covenant,  take  immediate 
possession  of  said  premises  and  collect  the  rents  and 
profits  as  above  provided  until  the  time  of  redemption 
shall  expire  •  •  •  and  the  party  of  the  second 
part  hereby  expressly  waive  and  release  •  •  •  all 
rights  •  •  •  under  any  law  of  this  state  to  retain 
possession  of  said  premises  after  any  such  default  or 
breach  of  covenant  as  aforesaid  until  the  time  for  re- 
demption expires.*' 
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A  receiver  was  appointed  to  collect  the  rents  and 
profits  and  directed  to  hold  them  subject  to  the  order 
of  the  court.  The  defendants  in  the  bill  were  all  de- 
faulted, and  the  bill  was  referred  to  a  master  in  chan- 
cery, who  took  testimony  and  made  his  report,  which 
was  approved  by  the  court,  and  the  sale  of  the  prem- 
ises ordered. 

The  property  was  sold  on  December  15,  1908,  to  the 
complainant.  The  sale  was  approved  by  the  court  and 
a  deficiency  decree  entered  for  $597.94  against  Sarah 
A.  Bartlett. 

The  receiver  filed  his  amended  final  report,  showing 
the  above  balance  in  his  hands  of  $418.35,  which  was 
approved  by  the  court. 

The  complainant  James  A.  Longley  filed  his  petition 
asking  that  the  balance  in  the  receiver's  hands  might 
be  applied  upon  the  deficiency  decree.  On  this  petition 
and  motion  the  court  found  from  the  receiver's  report 
that  there  was  in  the  receiver's  hands  $418.35,  consist- 
ing of  rents  collected  during  the  running  of  the  period 
of  redemption;  that  Walter  M.  Cowell,  trustee,  was 
the  owner  of  the  equity  of  redemption;  that  said 
Cowell  had  not  assumed  in  any  way  to  pay  the  mort- 
gage debt,  and  that  the  balance  in  the  receiver's  hands 
belonged  as  a  matter  of  right  and  law  to  Walter  M, 
Cowell,  trustee,  and  ordered  the  receiver  to  pay  the 
balance  in  his  hands  to  Walter  M.  Cowell,  trustee,  and 
taxed  the  costs  against  James  Longley,  complainant. 

From  this  order  or  decree  the  complainant  prose- 
cutes this  appeal. 

It  is  contended  on  behalf  of  the  complainant  that  the 
order  or  decree  is  erroneous  because  the  trust  deed 
pledged  the  rents,  issues  and  profits  as  security  for 
the  mortgage  debt,  and  that  by  the  appointment  of  a 
receiver  the  complainant  obtained  a  specific  lien  on 
the  rents  and  profits  to  pay  the  deficiency  decree. 

Many  cases  are  cited  in  behalf  of  complainant  in 
support  of  this  proposition.    They  are,  however,  in 
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our  opinion  noi  applicable  to  the  terms  of  the  trust 
deed  attached  to  the  bill  in  this  case  and  forming  a 
part  of  it,  for  the  fundamental  reason  that  the  trust 
deed  did  not  pledge  the  rents  of  the  property  to  the 
complainant  during  the  redemption  period.  The  trust 
deed  in  this  respect  differs  from  the  provisions  of  the 
trust  deeds  or  mortgages  under  consideration  in  the 
cases  cited  on  behalf  of  appellant;  and  furthermore, 
the  foreclosure  decree  did  not  give  to  the  complainant 
a  lien  upon  the  rents  which  were  collected  after  a  sale, 
and  before  the  time  of  redemption  expired. 

The  bill  for  foreclosure  contains  no  allegations  as 
to  the  rents  and  profits  under  consideration,  nor  does 
it  pray  for  an  accounting  or  a  decree  respecting  them, 
and  if  the  decree  had  undertaken  to  subject  the  rents 
and  profits  of  the  premises  collected  after  the  sale  and 
before  the  time  of  redemption  expired  the  decree 
would  have  been  without  foundation  in  the  bill  or  in 
the  trust  deed.  It  is  a  well  settled  principle  that  a 
party  will  not  be  entitled  to  relief,  although  the  evi- 
dence may  establish  a  clear  right  in  his  case  to  such 
relief,  unless  there  are  averments  in  the  bill  to  support 
the  case  made  by  the  evidence.  (Morgan  v.  Smith,  11 
HI.  194;  Detroit  Stove  Works  v.  Koch,  30  111.  App. 
328.)  And  in  Bremer  v.  Canal  &  Dock  Co.,  123  HI.  104, 
it  was  held:  ** Nothing  is  better  settled  than  that 
proofs  without  allegations  are  just  as  unavailing  as 
allegations  without  proofs.*'  And  in  OUing  v.  Luit- 
jens,  32  111.  23,  it  was  held : 

**It  is  well  settled  that  party  must  recover  accord- 
ing to  the  case  made  by  his  bill  and  not  by  the  proofs. 
He  cannot  state  one  case  in  his  bill  and  make  out  a 
different  case  in  proof.  If  the  evidence  made  a  case 
varying  from  the  one  made  in  the  bill,  no  decree  should 
pass  for  other  than  one  dismissing  the  bill,  or  at  least 
one  for  no  more  than  is  prayed  for.  If  the  complain- 
ant recovers  at  all,  he  must  recover  upon  the  case 
made  by  his  bill.  *  * 

The  provisions  in  the  trust  deed  referring  to  the 
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rents,  issues  and  profits  of  the  premises,  do  not  pledge 
or  create  a  lien  thereon  in  favor  of  the  complainant 
for  the  rents,  issues  and  profits  collected  after  the  fore- 
closure sale  and  before  the  time  of  redemption  ex- 
pires, but  provides  that  they  shall  be  paid  to  the  pur- 
chaser or  purchasers  of  the  premises  at  such  sale.  It 
cannot  be  claimed  or  contended  successfully  that  be- 
cause the  complainant  was  the  purchaser  of  the  prem- 
ises at  the  sale  this  provision  of  the  trust  deed  pledged 
the  rents  covered  by  the  decree  or  order  under  review 
to  the  complainant  as  such  purchaser,  and  that  must 
be  the  only  ground  upon  which  appellant  can  predicate 
error  in  the  order  under  review.  In  Schaeppi  v. 
Bartholomae,  217  HI.  105,  the  court  said : 

**It  is  urged,  however,  that  by  virtue  of  the  pro- 
vision found  in  the  Bartholomae  trust  deed,  the  person 
entitled  to  a  deed  under  the  foreclosure  sale  in  case  no 
redemption  took  place  was  expressly  granted  the  rents 
during  the  period  of  redemption,  and  that  no  redemp- 
tion having  taken  place,  and  a  deed  having  been  made 
to  George  Bartholomae,  he  was  entitled  to  the  rents 
arising  from  said  premises  during  the  period  of  re- 
demption. We  cannot  accede  to  this  contention.  The 
provision  with  reference  to  the  rent  found  in  the  trust 
deed  was  a  covenant  between  the  grantor  in  the  deed 
and  the  cestui  que  trusty  and  prior  to  the  foreclosure 
sale  was  merged  in  the  decree  of  foreclosure  (Davis  v. 
Dale,  150  111.  239;  Lightcap  v.  Bradley,  186  id.  510; 
Haigh  V.  Carroll,  209  id.  576) ;  and  the  purchaser  at  said 
sale  took  title  under  the  decree,  and  he  can  claim  no 
right  by  virtue  of  said  provision  foimd  in  the  trust 
deed  with  reference  to  rent. '  * 

The  decree  of  sale  in  this  case  does  not  give  th^  pur- 
chaser at  the  sale  the  rents,  issues  and  profits,  if  any, 
during  the  redemption  period.  It  does  not  dispose  of 
them  in  any  maimer.  In  our  opinion,  the  case  of  Stan- 
dish  V.  Musgrove,  223  HI.  500,  controls  the  question 
presented  by  the  order  under  review.    The  court  said : 

**The  substance  of  the  provision  of  the  trust  deed 
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referred  to,  is  that  the  grantors  waived  all  right  to  the 
possession  of  and  income  from  the  premises  pending 
foreclosure  proceedings,  and  in  case  of  sale,  until  the 
equity  of  redemption  expired,  and  agreed  that  a  re- 
ceiver might  be  appointed  to  take  charge  of  the  prem- 
ises and  collect  the  income  therefrom,  and  after  paying 
the  expenses  of  receivership,  pay  the  same  to  the  per- 
son entitled  to  a  deed  under  the  certificate  of  sale.  In 
Schaeppi  v.  Bartholomae,  217  HI.  105,  where  the  mort- 
gage contained  a  similar  provision,  it  was  held  that  the 
purchaser  at  the  sale  took  title  under  and  by  virtue  of 
the  decree,  and  could  claim  no  right  to  the  rent  by 
virtue  of  the  provisions  of  the  mortgage.  •  •  • 
The  appellant,  so  far  as  disclosed  by  the  record,  was 
the  owner  of  the  equity  of  redemption.  There  was  no 
deficiency  judgment  against  the  appellant,  and  she  is 
not  made  personally  liable  for  the  incumbrance  by  the 
decree.  Under  such  circumstances,  if  she  was  in  fact 
the  owner  of  the  equity  of  redemption,  she  was  entitled 
to  the  rents  and  profits  of  the  premises  until  the  time 
for  redemption  had  expired.  The  appointment  of  a 
receiver  did  not  divest  her  of  that  right.  She  was 
still  entitled  to  the  rents  and  profits  pending  redemp- 
tion, less  such  expenditures  as  were  necessary  and 
proper  in  preserving  the  property,  but  not  in  bettering 
its  condition.  (Davis  v.  Dale,  150  HI.  239 ;  Stevens  v. 
Hadfield,178trf.  532.);* 

There  was  no  deficiency  decree  against  Walter  M. 
Cowell,  and  moneys  belonging  to  him  could  not  be  ap- 
plied in  payment  of  the  deficiency  decree  against 
Sarah  A.  Bartlett.  In  our  opinion  the  order  or  decree 
directing  the  receiver  to  pay  the  balance  of  moneys  in 
his  hands  to  Walter  M.  Cowell,  trustee,  was  correct. 

The  decree  is  affirmed. 

Affirmed. 
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Amanda  G.  Erickson^  Appellee^  y.   Hare  Sherwood^ 

Appellant. 

Gen.  No.  17,076. 

1.  Sales — recovery  ^<ick  of  price.  On  action  for  breach  of  a 
contract  to  repurchase  stock  at  the  price  paid,  $600,  a  verdict 
and  judgment  for  $708  and  costs  is  not  sustained  by  the  evidence 
where  no  evidence  was  offered  as  to  the  value  of  the  stock  at  the 
time  of  tender,  the  tender  was  not  kept,  good,  and  there  is  no 
evidence  of  a  transfer  of  the  stock  to  the  defendant  but  the  plaint- 
iff has  both  the  stock  and  a  Judgment  for  the  amount  paid  therefor 
and  interest. 

2.  AssuMPsrr— ti?/i(U  may  he  recovered  therein.  On  assumpsit 
for  breach  of  contract  to  repurchase  stock  for  the  price  paid,  the 
plaintiff  is  not  entitled  to  recover  the  price  with  interest  but  may 
only  recover  for  the  breach  of  the  contract,  the  measure  of  dam- 
ages being  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  and  place  of  redelivery. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed  and  remanded.  Opinion  filed 
June  14.  1912. 

Cbatty  Bbos.,  Jabvis  &  Hudson,  for  appellant. 

Habby  A.  Daughebty  and  F,  W.  Balcomb,  for  appel- 
lee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Amanda  C.  Erickson,  appellee,  brought  an  action  in 
the  Superior  Court  to  recover  from  the  defendant. 
Marc  Sherwood,  appellant,  the  sum  of  $600  with  inter- 
est. The  praecipe  and  summons  in  the  case  were  for 
trespass  on  the  case,  and  the  declaration  alleged  dam- 
ages occasioned  by  false  representations  as  to  the 
value  of  certain  mining  stock  bought  by  the  plaintiff 
of  the  defendant.  Some  six  months  later  the  plaintiff 
asked  leave  to  amend  by  changing  the  form  of  action 
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to  asstimpsit,  and  thereupon  an  unsigned  paper  pur- 
porting to  be  a  declaration  was  filed  alleging  that  the 
defendant,  Marc  Sherwood,  was  a  director  of  the 
America-Mexico  Mining  and  Developing  Company  and 
represented  that  the  properties  of  the  company  were 
worth  $20,000,000  and  induced  the  plaintiff,  upon  such 
representations,  to  purchase  from  the  defendant  200 
shares  of  its  stock  for  $600,  and  agreed  to  repurchase 
the  said  200  shares  at  the  same  price  of  the  plaintiff, 
within  a  reasonable  time  thereafter.  It  avers  that  the 
plaintiff  received  dividends  in  excess  of  two  per  cent. 
a  month  for  five  months,  but  that  on  September  1st 
following  the  purchase  of  the  shares  the  plaintiff  ten- 
dered back  the  stock  to  the  defendant  and  demanded 
the  $600  which  was  refused. 

The  trial  resulted  in  a  verdict  against  the  defendant 
and  judgment  thereon  for  $708,  and  costs,  and  the 
defendant  Sherwood  prosecutes  this  appeal. 

In  our  opinion  the  evidence  in  this  case  does  not 
sustain  the  verdict  and  judgment.  The  action  is  for  an 
alleged  breach  of  contract  made  between  the  plaintiff 
and  the  defendant  for  a  repurchase  of  the  stock  sold 
by  the  defendant  to  the  plaintiff  whenever  the  plaintiff 
might  desire  to  realize  the  money  which  she  had  in- 
vested in  the  200  shares  of  stock.  No  evidence  was 
offered  to  show  the  value  of  the  stock  on  September 
1,  1905,  when  the  plaintiff  claims  that  she  tendered 
the  stock  back  to  the  defendant  and  demanded  her 
money.  The  tender,  if  made  at  that  time,  of  the  stock 
was  not  kept  good  and  the  title  of  the  stock  remains 
in  the  plaintiff.  As  a  result  of  the  judgment  she  has  the 
stock  which  she  purchased,  and  the  judgment  for  the 
money  and  interest  which  she  paid  for  the  stock.  There 
is  no  evidence  of  any  assignment  of  the  stock  to  the 
defendant,  or  of  a  transfer  of  it  in  any  manner  or 
form.  The  plaintiff  was  not  entitled  to  recover  the 
$600  with  interest.  If  she  is  entitled  to  recover  at  all 
it  is  for  a  breach  of  the  contract  to  repurchase.  The 
measure  of  damages  in  the  actioiii  if  it  be  maintained. 
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is  the  difference  between  the  contract  price  and  the 
market  price  of  the  stock  at  the  time  and  place  for  the 
redelivery  of  the  stock.  No  evidence  appears  in  the 
record  as  to  the  market  price  at  that  time.  The  case 
was  not  tried  upon  any  correct  legal  theory,  and  there 
is  no  basis  in  the  evidence  for  the  verdict  and  judg- 
ment. 

Judgment  is  therefore  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remcmded. 


William  Witte  et  al.,  Appellees^  y.  Hugo  Hinze  et  al., 
on  Appeal  of  John  C.  Schuett^  Appellant. 

Gen.  No.  17,052. 

1.  Pabtitiow — when  purchaser  takes  subject  to  partition  pro- 
ceedings.  An  intervening  petitioner  in  partition  proceedings  al- 
leged a  purcliase  of  complainant's  interest  and  prayed  that  he  be 
made  a  party  thereto  and  that  a  prior  decree  therein  be  vacated. 
Held,  that  if  such  deed  was  an  absolute  conveyance  such  petitioner 
took  pendente  lite  with  full  notice  of  the  proceedings  and  subject 
thereto  and  the  decree  entered  therein. 

2.  Appeals  and  ebbobs — when  order  not  final.  An  order  in  par- 
tition proceedings  is  not  final  and  appealable  whether  the  appellant 
took  by  deed  or  by  mortgage  where,  after  the  filing  of  an  inter- 
vening petition  by  the  appellant  alleging  an  absolute  purchase  of 
the  complainant's  interest  and  an  answer  alleging  that  only  a 
mortgage  was  given,  the  court  ordered  distribution  of  the  pro- 
ceeds of  a  sale  of  the  premises  involved  but  ordered  that  the  comr 
plainant's  share  be  held  until  farther  order. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Caables 
M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Dismissed.  Opinion  filed  June 
14,  1912. 

Geoegb  W.  Hess,  for  appellant. 

Herman  Wblk  and  J.  S.  Reynolds,  for  appellees; 
Jesse  Wilcox^  Guardian  ad  litem. 


Chicago — Fibst  Distbiot — June,  1912.        429 

Witte  V.  Hlnze,  171  lU.  App.  428. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

William  Witte  and  others,  as  tenants  in  common  of 
certain  real  estate  and  owning  three-fourths  of  the 
same,  filed  a  bill  for  partition  in  the  Circuit  Court  of 
Cook  county  making  Hugo  Hinze,  Herman  Hinze  and 
Otto  Hinze,  Jr.,  minors  and  owners  of  the  other  one- 
fourth  interest  in  the  property,  defendants.  The  bill 
for  partition  correctly  set  up  the  title  and  interest  of 
the  parties.  The  cause  was  referred  to  a  master  to 
take  proof  and  report,  and  upon  the  coming  in  of  the 
master's  report  a  decree  of  partition  was  entered  in 
the  cause  on  April  27,  1910.  The  decree  confirms  the 
master's  report  and  contains  findings  in  conformity 
therewith,  including  the  finding  that  the  sum  of  $600 
is  a  usual  and  customary  charge  made  by  members  of 
the  Cook  county  bar  for  services  in  proceedings  of  that 
character,  and  that  there  be  allowed  to  Herman  Welk, 
complainants'  solicitor,  for  attorney's  fees  in  the  case 
the  Sum  of  $600,  the  same  to  be  taxed  as  part  of  the 
costs  of  the  suit,  and  that  the  sum  of  $25  be  allowed  to 
Jesse  Wilcox,  the  guardian  ad  litem  of  the  three  minor 
defendants,  which  sum  was  also  to  be  taxed  as  part 
of  the  costs.  The  decree  orders  that  a  partition  be 
made  among  the  several  parties,  subject  to  a  lease  of 
Fritz  Karsten,  and  to  claims  a^llowed  against  the  estate 
of  Carl  Witte  and  cost  of  administration,  and  provides 
that  the  costs  of  the  suit  be  paid  pro  rata  by  the  sev- 
eral parties  to  the  cause  according  to  their  respective 
shares,  portions  and  interests  in  the  property. 

On  April  29, 1910,  John  C.  Schuett  filed  a  petition  in 
the  cause  setting  up  that  the  petitioner  had  purchased 
from  the  complainants  Anna  Dricker  and  William 
Dricker  their  undivided  one-fourth  interest  in  the 
premises  described  in  thie  bill,  and  that  the  Drickers 
had  conveyed  their  interest  in  the  premises  to  the 
petitioner  by  warranty  deed  which  was  duly  recorded 
December  29,  1909,  and  praying  that  the  petitioner 


y  •  , 
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be  made  a  party  to  the  proceedings,  either  as  com- 
plainant or  defendant,  and  that  the  decree  theretofore 
entered  be  vacated  and  set  aside. 

On  April  30,  1910,  the  commissioners  appointed  by 
the  decree  of  partition  to  make  partition  of  the  prem- 
ises in  question  filed  their  report.  Their  report  in- 
cluded items  of  expense  or  commissioners'  fees  and 
other  expenses  and  sets  forth  that  a  division  and  par- 
tition of  the  premises  could  not  be  made  without  mani- 
fest prejudice  to  the  parties.  The  court  decreed  that 
the  proceedings  of  the  commissioners  and  their  report 
be  confirmed  and  that  the  property  be  sold  to  the  high- 
est and  best  bidder  for  cash,  by  a  master  in  chancery 
of  the  court,  and  directed  the  master  to  hold  the  money 
realized  from  the  sale  for  distribution  under  the  direc- 
tion of  the  court. 

On  June  1,  1910,  Anna  and  William  Dricker  filed 
their  answer  to  the  petition  of  Schuett  denying  that 
they  had  conveyed  their  interest  in  the  premises  to 
him,  and  setting  up  that  he  was  but  a  mortgagfee  of 
their  interest  pendente  lite,  and  alleging  that  their 
deed  to  Schuett  was  given  to  secure  the  sum  of  $750 
with  interest  at  five  per  cent,  which  they  had  borrowed 
from  Schuett  and  asking  that  the  deed  be  held  to  be 
simply  a  deed  of  trust  or  mortgage  given  to  secure  that 
amount  with  interest.  To  this  answer  Schuett  filed 
no  replication,  but  on  June  6,  1910,  served  notice  to 
have  the  petition  set  down  for  hearing.  No  hearing 
had  been  had  on  that  petition  at  the  time  the  appeal 
in  this  case  was  taken. 

On  July  6,  1910,  the  master  reported,  and  the  sale 
made  by  him  was  affirmed,  and  an  order  of  distribution 
entered  pursuant  thereto  for  the  distribution  of  the 
proceeds  after  payment  of  costs,  charges  and  disburse- 
ments, the  order  or  decree  providing  as  follows :  *  *  It 
is  further  ordered  that  the  said  master  retain  the  dis- 
tributive share  of  Anna  Dricker  out  of  said  proceeds 
of  sale,  to-wit,  the  sum  $883.51,  as  found  herein  and 
hold  the  same  until  the  further  order  of  this  court. ' ' 
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Upon  the  entry  of  the  decree  of  distribution  John 
C.  Schuett,  the  intervening  petitioner,  prayed  an  ap- 
peal from  that  part  of  the  order  or  decree  entered 
directing  the  master  in  chancery  to  make  distribution 
of  the  proceeds  of  sale,  and  now  prosecutes  the  appeal 
in  this  court. 

Appellees  have  interposed  a  motion  to  dismiss  the 
appeal  for  the  reason  that  the  decree  or  order  ap- 
pealed from  is  not  a  final  order  or  decree  as  to  appel- 
lant, and  is  therefore  not  appealable.  This  motion  was 
reserved  to  the  hearing. 

The  record  shows  that  the  petition  of  appellant, 
John  C.  Schuett,  has  never  been  disposed  of  in  the 
Circuit  Court.  If  the  deed  to  Schuett  of  the  interest 
of  complainants  Anna  Dricker  and  William  Dricker 
was  a  deed  conveying  absolutely  the  title  to  their  in- 
terest in  the  property  in  question,  it  was  done  pan- 
dente  lite  with  full  notice  of  the  proceedings  in  this 
cause  and  the  appellant  took  his  interest  subject  to 
the  proceedings  and  the  decree  of  partition  entered 
therein.  There  is  no  contention  here  that  there  is  any 
error  in  that  decree.  It  is  not  before  the  court.  The 
only  decree  sought  to  be  reviewed  on  this  appeal  is 
the  decree  of  distribution.  The  court  reserved  under 
its  control,  by  the  decree  of  distribution,  the  distribu- 
tive shares  of  the  Drickers  for  the  purpose  of  deter- 
mining to  whom  that  share  shall  be  paid,  whether  to 
appellant  or  to  the  Drickers. 

If,  on  the  other  hand,  the  deed  by  the  Drickers  to 
Schuett  was  in  the  nature  of  a  mortgage,  as  set  up 
in  the  answer  of  the  Drickers,  the  court  reserved  the 
question  of  the  distribution  of  the  fund,  and  it  appears 
that  the  fund  is  more  than  suflScient  to  pay  the  amount 
of  the  loan  with  interest. 

On  either  theory  of  the  effect  of  the  deed,  whether 
it  be  an  absolute  deed  or  simply  a  mortgage,  the  dis- 
tribution of  the  distributive  share  was  reserved  by  the 
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court  for  further  consideration.  It  follows  that  the 
part  of  the  order  of  distribution  appealed  from  is  not 
a  final  order. 

The  appeal  must  be  dismissed  at  the  cost  of  appel- 
lant. 

Appeal  dismissed. 


0.  A.  BylHgton  et  aL^  Defendants  In  Error^  t.  A.  D. 

Cliandler^  Plaintiff  in  Error. 

Oen.  No.  18,312. 

1.  MuificfiPAL  oouBTS — When  stenographic  report  tMut  l>e  pre- 
sented, A  stenographic  report  must  be  presented  to  the  judge  of 
the  Municipal  Court  of  Chicago  for  signature  within  thirty  days 
from  the  date  of  the  judgment. 

2.  Municipal  ooubts — effect  of  holiday  on  time  for  presenting 
stenographic  report.  That  the  last  of  thirty  days  from  the  date  of 
a  judgment  In  the  Municipal  Court  of  Chicago  was  a  legal  holiday 
under  the  Negotiable  Instrument  Act,  as  amended  in  1909,  does  not 
affect  the  provision  that  a  stenographic  report  must  be  presented 
to  the  judge  for  signature  within  such  thirty  days. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Josefh  Z. 
Uhub,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.    AfDrmed.    Opinion  filed  June  10,  1912. 

Albert  0.  Olson,  for  plaintiff  in  error;  James  J. 
Leahy,  of  counsel. 

Abthub  E.  Gammage  and  Nicholas  J.  Pbitzkeb,  for 
defendants  in  error ;  Nicholas  J.  Pbitzkeb,  of  counsel. 

Peb  Cubiam.  a  motion  has  been  made  by  the  de- 
fendant in  error  to  strike  out  the  stenographic  report 
in  the  transcript  of  the  record  filed  in  this  writ  of 
error  and  to  aflSrm  the  judgment.    It  must  be  granted. 
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Thirty  days  from  the  date  of  this  judgment  (of 
which  the  last  day  was  not  Sunday)  had  expired  when 
the  stenographic  report  was  presented  to  the  Judge 
of  the  Municipal  Court  for  signature.  It  was  then  too 
late  to  make  it  a  part  of  the  record.  Lassers  v.  North 
German  Lloyd  Steamship  Co.,  244  111.  570. 

We  do  not  think  that  the  fact  that  the  last  of  the 
thirty  days  was  a  legal  holiday  under  the  terms  of  the 
act  of  March  18,  1874,  on  Negotiable  Instruments  (as 
amended  by  act  of  May  10, 1909)  affects  the  matter. 

The  stenographic  report  is  stricken  from  the  tran- 
script of  the  record,  and  as  there  is  no  assignment  of 
error  which  must  not  depend  for  its  validity  on  the 
matter  contained  in  the  stenographic  report,  the  judg- 
ment of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Nathan  Oewirtz,  Defendant  In  Error,  y.  Wolf  Abraham 
and  Herman  Tinlk,  copartners  as  Abraham  & 
Tlnlk,  Plaintiffs  In  Error. 

Oen.  No.  16,399. 

1.  Contract — when  not  binding  if  no  delivery,  A  sealed  con- 
tract which  recites  that  the  consideration  shall  be  paid  on  the 
delivery  of  the  instrument  is  not  executed  or  binding  until  such 
delivery. 

2.  CoNTBACT — when  canceled.  Where  a  contract  not  binding  for 
want  of  delivery  is  delivered  up  with  another  contract  covering 
the  same  transaction,  this  amounts  to  a  cancellation  by  mutual 
consent. 

3.  Partnebship — one  memher  can  hind,  on  contract.  One  mem- 
ber of  a  bakery  firm  has  power  to  bind  the  other  on  a  contract 
disposing  of  part  of  their  route  and  good-will. 

4.  Liquidated  damages — when  sum  stipulated  for  breach  of  con- 
tract constitutes.  Where  a  contract  of  sale  of  part  of  a  bakery 
route  and   good-will   recites   that   the   consideration   shaU   be   re* 
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funded  on  a  breach  thereof,  such  amount  will  be  considered  as 
liquidated  damages  and  not  as  a  penalty. 

5.  CJoNTBACTS — restraint  of  trade.  A  contract  by  a  baking  firm, 
not  to  sell  any  bread  to  dealers  or  strangers  from  South  Chicago 
is  not  illegal  as  in  unreasonable  restraint  of  trade. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Whxtam  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  1912. 

Feed  Bernstein,  for  plaintiff  in  error. 
Seymoub  N.  Cohen,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

January  13,  1910,  the  defendant  in  error,  the  plaint- 
iff below,  recovered  in  the  Municipal  Court  of  Chicago 
a  judgment  against  the  plaintiffs  in  error,  defendants 
below,  for  $275.  The  judgment  was  rendered  on  the 
verdict  of  a  jury,  but  the  jury  were  peremptorily  in- 
structed  by  the  court  to  find  for  the  plaintiff. 

The  trial  of  the  case  disclosed  the  following  state 
of  facts-.  The  plaintiff  (the  defendant  in  error)  was 
a  baker  doing  business  at  8734  Houston  avenue  in 
that  part  of  Chicago  known  as  South  Chicago.  In  the 
course  of  said  business  he  delivered  bread  to  certain 
customers  in  South  Chicago  by  wagon. 

The  defendants,  plaintiffs  in  error,  were  likewise 
retail  bakers  doing  business  at  1053  West  61st  street 
in  Chicago,  in  the  territory  known  as  Englewood,  and 
delivered  bread  by  wagon  to  various  customers  in 
Englewood  and  in  South  Chicago.  Thus  the  parties 
were  competitors  in  business  in  South  Chicago. 

On  June  11,  1909,  the  plaintiff  Gewirtz  and  the  de- 
fendant Abraham  met  in  South  Chicago  and  signed 
the  following  document. 

''This  agreement  made  this  11th  day  of  June,  1909, 
by  and  between  W.  Abrahams  and  H.  Vinik  of  the  city 
of  Chicago,  county  of  Cook  and  State  of  Illinois,  party 
of  the  first  part,  and  Nathan  Gewirtz  of  the  city  of 
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Chicago,  county  of  Cook  and  State  of  Illinois,  party 
of  the  second  part.  The  party  of  the  second  part 
agrees  to  pay  to  the  parties  of  the  first  part  the  sum 
of  three  hundred  and  no-100  dollars,  the  receipt  of 
which  is  hereby  acknowledged  on  delivery  of  this  in- 
strument, for  the  parties  of  the  first  part  bakery  route 
and  good  will  in  South  Chicago,  Ills.,  to  any  merchant 
or  private  individual  direct  or  indirect.  And  further 
the  parties  of  the  first  part  agree  not  to  sell  or  give 
away  to  any  merchant  or  private  individual  who  may 
call  at  their  place  of  business  (at  Englewood)  for 
breadstuff  from  South  Chicago,  Ills. 

In  witness  whereof,  the  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

W.  Abraham  &  H.  Vinik,  (Seal). 

By  Wolf  Abraham, 
his 
Nathan  X  Gbwibtz,  (Seal), 
mark. 
Sealed  and  delivered  in  the  presence  of 

M.   S.   FUBNAM, 

I.  B.  Englestein. 
In  duplicate. 
Witness  to  mark, 

M.   S.  FUBMAN.'* 

This  document,  however,  was  kept  by  Abrahams  and 
Gewirtz  refused  to  pay  the  $300.  A  week  later  a  third 
party,  one  Farber,  a  salesman  for  a  milling  concern, 
seems  to  have  intervened  to  bring  the  parties  together 
again  at  his  place  in  Chicago.  Vinik  came  there  and 
next  Gewirtz  and  undertook  to  act  for  the  firm.  Farber 
drew  up  another  contract,  which  Vinik  and  Gewirtz 
signed.    It  read : 

*' Chicago,  6-17,  1909. 

We,  Abrahams  and  Vinig,  agreed  to  give  over  all  the 
customers  and  all  the  treade  which  we  delivered  bread 
&  rolls,  etc.,  for  the  sume  of  $275  to  Mr.  Gewirtz  for 
all  the  tread  of  So.  Chicago,  111.  We,  Abraham  & 
Vinig,  also  agreed  not  to  sale  any  bread  even  at  my 
place  of  business  to  the  dealers  from  So.  Chicago  and 
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to  strangers  from  So.  Chicago  with  oure  knowledge,  in 
case  we  do  the  sume  of  $275  shal  be  returned. 

Witness  by 

Abraham  &  Vinik, 

By  Herman  Vinik. 
X  Nathan  Gewirtz.'* 

This  document  was  left  with  Farber  by  Vinik  to  be 
delivered  to  Gewirtz  on  the  payment  of  $275.  Gewirtz 
deposited  $45  or  $50  with  Farber,  on  account  of  the 
money  to  be  thus  paid  and  promised  to  bring  the  rest 
next  day. 

On  the  next  day  Gewirtz  and  Abraham  met  at 
Farber 's  place.  Gewirtz  made  up  the  $275  with  the 
additional  money  which  he  brought  and  gave  it  to 
Farber,  who  in  turn  paid  it  over  to  Abraham.  Abra- 
ham gave  up  to  Gewirtz  the  document  which  was  dated 
June  11th  and  had  not  been  before  delivered,  and  there 
was  also  delivered  to  Gewirtz  (apparently  by  Mr. 
Farber  who  had  been  holding  it  since  the  preceding 
day)  the  document  dated  June  17th. 

The  evidence  produced  for  the  plaintiff  in  this  action 
shows  clearly  that  Abraham  and  Vinik,  after  a  few 
weeks — about  two  months — broke  their  contract  not  to 
sell  bread  to  their  former  customers  in  South  Chicago. 
The  plaintiff  testified  that  Abraham  admitted  to  him 
that  they  were  so  selling  and  announced  their  inten- 
tion to  continue  to  do  so.  Two  witnesses  testified  to 
having  bread  delivered  to  them  in  South  Chicago  by 
the  defendants'  employe  or  agent,  and  one  of  them 
testified  that  Abraham  offered  to  employ  him  in  sell- 
ing his  bread  in  South  Chicago. 

After  Abraham  admitted  the  sales  and  announced 
his  intention  to  continue  them,  the  plaintiff  brought 
the  suit  at  bar.  After  the  evidence  for  the  plaintiff 
was  taken  a  motion  was  made  by  the  defendants' 
counsel  for  a  peremptory  instruction  to  the  jury  to 
find  for  the  defendants.  The  court  refused  it,  and 
counsel  then  said :  ''I  will  offer  no  evidence.  The  de- 
fendants resf    Thereupon  the  court  instructed  the 
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jury  to  find  for  the  plaintiff  in  the  sum  of  $275,  which 
they  accordingly  did.  We  do  not  think  there  was  any 
injurious  error  in  this.  The  case  might  properly 
enough  have  been  left  to  the  jury  without  peremptory 
instruction,  but  they  could  not,  as  reasonable  men, 
have  found  otherwise.  The  document  first  above  re- 
cited of  June  17, 1909,  although  signed  by  both  parties, 
could  not  properly  be  considered  as  executed  and 
binding  while  Abraham  held  it  and  the  money  had  not 
been  paid.  It  had  not  been  delivered.  If  it  were  to 
be  so  considered,  it  must  be  considered  also  as  abro- 
gated and  cancelled  by  mutual  consent  when  Abraham 
gave  it  up  to  Gewirtz  a  week  later.  But  the  second 
document  was  a  binding  contract  between  the  plaintiff 
and  the  defendants,  duly  signed  and  delivered  for  the 
consideration  expressed.  There  is  no  merit  in  the  sug- 
gestion of  the  defendants  that  there  was  a  lack  of 
Abraham's  knowledge  or  consent.  Abraham,  for  the 
purposes  involved  in  this  transaction,  was  Vinik,  ai^l 
Vinik  was  Abraham.  Each  had  power  to  bind  the  other 
and  the  firm. 

The  chief  contention  between  counsel  seems  to  be 
on  the  measure  of  damages  for  the  breach  of  this  con- 
tract, and  whether  the  $275  should  be  considered  a 
penalty  or  liquidated  damages. 

We  do  not  think  it  necessary  to  review  the  cases 
cited  so  abundantly  by  the  briefs  of  the  parties  on  this 
question.  It  was  a  part  of  the  contract  which  Abra- 
ham and  Vinik  broke,  that  if  they  sold  bread  in  viola- 
tion of  it  they  should  refund  Gewirtz  the  $275  he  had 
paid  for  their  promise  not  to  do  so.  They  have  broken 
that  part  of  the  contract  as  much  as  any  other,  and 
there  can  be  no  question  that  the  proper  measure  of 
damages  for  refusing  to  refund  $275  is  $275. 

But  if  this  direct  method  of  looking  at  the  matter  is 
not  the  correct  one,  and  the  question  is  really  the 
measure  of  damages  for  a  breach  of  that  part  of  the 
contract  which  bound  the  defendants  not  to  seU  bread 
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to  certain  customers  and  within  a  certain  territory, 
there  can  be  no  doubt  that  the  rule  to  be  deduced  from 
the  authorities  to  be  applied  to  a  case  like  this,  is  that 
the  $275  is  to  be  considered  liquidated  damages  and 
not  a  penalty.  The  sum  is  the  natural  and  reasonable 
one  to  make  the  measure  of  damages.  The  damages 
would  be  difficult  or  impossible  to  ascertain  by  evi- 
dence. The  sum  is  not  mentioned  in  the  contract  by 
way  of  penalty  and  does  not  suggest  one. 

The  alleged  illegality  of  the  contract,  because  it  is 
in  unreasonable  restraint  of  trade,  is  not  made  out. 
There  is  a  well  known  territory  or  community  known 
as  South  Chicago  that  the  court  will  understand  the 
parties  had  in  mind,  and  the  restraint  was  confined  to 
that  place  and  community,  and  cannot  be  considered 
as  more  than  partial  and  reasonable. 

We  are  far  from  being  ' '  satisfied, '  *  as  the  Municipal 
Court  Act  says  we  must  be  to  justify  reversal,  that 
''4;he  judgment  is  contrary  to  the  law  and  the  evi- 
dence*' or  that  it  resulted  from  substantial  errors 
directly  affecting  the  matters  at  issue  between  the 
parties,  and  it  is  therefore  affirmed. 

Affirmed. 


Nettle  Hasure^  Appellee^  y.  Ismar  Masure^  Appellant. 

Oen.  No.  16,412. 

1.  Appeal — when  not  dismissed  where  insuf/Ment  abstract  of 
record.  Although  the  abstract  of  the  record  filed  in  an  appeal 
from  a  divorce  decree  is  insufficient  under  the  rules  of  the  court* 
such  appeal  will  not  be  dismissed  as  the  public  has  a  substantial 
interest  in  the  case. 

2.  City  Coubt — process  cannot  extend  beyond  limits  of  city.  A 
City  Court  has  no  power  to  send  its  process  beyond  the  territorial 
limits  of  the  city  in  which  it  is  established. 
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3.  DivoBGB — void  process  not  valid  as  a  constructive  service,  A 
void  process  served  on  the  defendant  in  a  divorce  proceeding  can- 
not be  held  a  valid  constructive  or  substituted  service. 

4.  Divorce — jurisdiction.  The  statutes  must  be  followed  strictly 
to  secure  Jurisdiction  in  a  divorce  proceeding. 

5.  Divorce — appearance,  A  special  appearance  and  plea  do 
not  give  a  court  general  jurisdiction  of  the  defendant  in  a  divorce 
proceeding. 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon.  Homer 
Abbott,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.  Reversed  and  remanded  with  directiona.  Opinion  filed  June 
17,  1912. 

Novak  &  Pollack,  for  appellant;  Otto  Kebbteb,  of 
counsel. 

Geoegb  a.  Bbinkman,  for  appellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

October  1,  1909,  Nettie  Masure,  the  appellee  in  this- 
cause,  filed  in  the  City  Court  of  Chicago  Heights  a  bill 
in  chancery  praying  a  divorce  from  her  husband, 
Ismar  Masure,  on  the  ground  of  extreme  and  repeated 
cruelty.  The  bill  prayed  that  process — a  writ  of  sum- 
mons— should  issue  against  the  defendant,  Ismar  Ma- 
sure, commanding  him  to  appear  before  the  City 
Court  of  Chicago  Heights  in  the  City  of  Chicago 
Heights  at  the  term  beginning  on  the  3rd  Monday  of 
November,  1909.  Summons  was  issued  accordingly, 
which  by  its  terms  commanded  the  Sheriff  of  Cook 
county  to  summon  Ismar  Masure  so  to  appear  if  he 
should  ''be  found  in  said  county  of  Cook  or  city  of 
Chicago  Heights.*'  It  was  returned  by  the  Sheriff  of 
Cook  county  and  filed  in  the  cause  November  15,  1909. 
The  return  was :  ' '  Served  the  within  writ  on  the  with- 
in named  Ismar  Masure  by  delivering  a  copy  thereof 
to  him  this  14th  day  of  October,  1909.  Christopher 
Strassheim,  Sheriff,  by  John  P.  Collins.*' 

November  16,  1909,  Novak  and  Pollack  as  solicitors 
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for  Ismar  Masure  filed  an  appearance  in  the  cause, 
signed  by  them,  reading:  ''We  hereby  enter  the  spe- 
cial appearance  of  the  defendant  to  the  above  entitled 
cause  for  the  sole  purpose  of  litigatiag  or  testing  the 
question  of  jurisdiction, '  *  and  contemporaneously  filed 
a  plea  which  set  forth  that  the  City  Court  of  Cliicago 
Heights  ought  not  to  take  cognizance  of  the  cause,  al- 
leging (1)  that  the  City  of  Chicago  Heights,  where  the 
complainant,  Nettie  Masure,  in  her  bill  alleged  that 
she  resided,  was  in  Cook  county;  (2)  that  the  com- 
plainant did  not  in  fact  at  the  time  of  the  commence- 
ment of  the  suit,  reside  there;  (3)  that  the  defendant 
at  said  time  did  not  reside  there  and  does  not  and 
never  did ;  (4)  that  he  is  and  at  said  time  and  at  the 
time  of  the  service  of  process  on  him  was  a  resident 
of  Chicago ;  (5)  that  service  of  process  was  had  on  him 
in  Chicago;  (6)  that  there  is  a  Circuit  Court  of  Cook 
county  having  jurisdiction  of  matters  of  the  nature 
in  said  bill  alleged  and  of  the  persons  of  complainant 
and  defendant;  and  (7)  that  at  the  time  the  bill  was 
brought  all  said  matters  were  pleadable  originally  and 
exclusively  in  said  Circuit  Court  of  Cook  county  and 
not  in  the  City  Court  of  Chicago  Heights. 

The  court  caused  the  plea  to  be  set  down  for  hear- 
ing and  overruled  it,  ordering  the  defendant ' '  to  plead, 
demur  or  answer  instanter.**  The  defendant  refused 
to  plead  further  in  any  form  and  stood  by  his  plea  as 
filed.  His  default  was  then  taken  and  complainant  *s 
bill  of  complaint  taken  as  confessed.  The  court  then 
heard  testimony  in  open  court  and  entered  a  decree  on 
January  22,  1910,  reciting  the  foregoing  proceedings 
and  finding  that  it  had  jurisdiction  of  the  persons  and 
subject  matter;  that  the  complainant  was  at  the  time 
of  the  filing  of  the  bill  an  actual  resident  of  the  city 
of  Chicago  Heights  and  had  been  a  resident  of  Hlinois 
for  a  year;  that  ''defendant  was  sufficiently  and  duly 
served  with  personal  notice  of  the  pendency  of  said 
suit  and  made  special  appearance  herein  and  by  filing 
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his  plea  thereby  filed  his  appearance  for  all  purposes." 

Passing  then  on  the  merits  of  the  cause,  the  decree 
adjudged  the  defendant  to  have  been  guilty  of  cruelty 
as  alleged  in  the  bill,  and  dissolved  the  marriage  and 
gave  the  custody  of  a  child  of  the  parties  to  the  com- 
plainant. From  this  decree  the  defendant,  Ismar  Ma- 
sure, prayed  and  obtained  an  appeal  to  this  court. 

On  the  hearing  on  the  plea  its  truth  was  admitted  by 
the  complainant  except  as  to  the  allegation  that  the 
complainant  did  not  at  the  time  the  bill  was  filed  re- 
side in  the  City  of  Chicago  Heights,  and  the  conclusion 
of  law  that  the  City  Court  of  Chicago  Heights  did  not 
have  jurisdiction  of  the  subject  matter  of  the  cause. 
On  this  admission  the  defendant  admitted  that  it  could 
not  prove  the  allegation  that  the  complainant  did  not 
reside  in  Chicago  Heights,  and  abandoned  that  part  of 
his  plea. 

The  contentions  of  the  appellant  are,  first,  that  City 
Courts  do  not  have  jurisdiction  to  grant  divorces ;  and, 
second,  that  the  City  Court  of  Chicago  Heights  could 
not  get  jurisdiction  of  the  defendant  by  process  on 
him  outside  its  jurisdiction,  which  is  confiiied  to  the 
City  of  Chicago  Heights,  and  that  the  plea  was  there- 
fore good. 

The  appellee  maintains,  on  the  other  hand,  first,  that 
the  defendant  made  a  general  appearance  by  his  plea, 
although  by  his  contemporaneous  appearance  he  at- 
tempted to  limit  it;  second,  that  a  divorce  proceeding 
is  not  a  proceeding  in  personam,  but  in  rem,  the  res  be- 
ing the  status  of  matrimony  by  which  the  parties  are 
mutually  affected;  that  in  cases  in  rem  ** substituted'' 
service  is  sufficient;  and  that  in  this  case,  as  the  de- 
fendant, by  the  notice  which  he  received  from  the  copy 
of  the  summons,  was  put  in  a  better  position  even  than 
that  in  which  notice  by  publication  would  have  left 
him,  he  cannot  complain,  and  the  decree  in  rem  dis- 
solving the  status  should  be  held  good ;  third,  that  by 
statute,  if  the  statute  be  properly  construed  by  anal- 
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ogy,  the  service  was  good.  The  Divorce  Statute  pro- 
vides that  '*the  proceeding  shall  be  had  in  the  county 
where  the  complainant  resides,  but  process  may  be  di- 
rected to  any  county  in  the  State.  ^ '  By  close  analogy, 
appellee  contends,  if  the  City  Courts  of  Illinois  have 
jurisdiction  at  all  in  divorce  cases,  such  proceeding 
must  be  begun  in  the  city  where  the  complainant  re- 
sides, but  process  may  be  directed  at  least  to  any  part 
of  the  county  in  which  the  city  is  situated.  Fourth, 
that  the  City  Court  of  Chicago  Heights  has  jurisdic- 
tion of  divorce  proceedings  by  the  combined  effect  of 
the  Divorce  Statute  of  March  10,  1874,  and  of  the  act 
concerning  City  Courts  of  May  10,  1901,  under  which 
it  was  organized.  Sections  4,  5  and  6  of  the  Divorce 
Act  declare — re-enacting  with  the  addition  of  the 
Superior  Court  of  Cook  county  as  a  proper  forum) 
the  provisions  of  the  Revised  Statutes  of  1845 — that 
the  Circuit  Courts  of  the  respective  counties  and  the 
Superior  Court  of  Cook  county  shall  have  jurisdiction 
in  all  cases  of  divorce  and  alimony  allowed  by  the  act, 
that  the  proceedings  shall  be  had  in  the  county  where 
the  complainant  resides,  but  process  may  be  directed 
to  any  county  in  the  State,  and  that  the  process,  prac- 
tice and  proceedings  under  this  act  shall  be  the  same 
as  in  other  cases  in  chancery. 

Section  1  of  the  City  Court  Act  of  1901  provides  that 
the  several  courts  of  record  now  existing  in  and  for 
cities,  and  such  as  may  thereafter  be  established  in 
and  for  any  city,  shall  have  concurrent  jurisdiction 
with  the  Circuit  Courts  within  the  city  in  which  the 
same  may  be,  in  all  civil  cases  and  in  all  criminal  cases 
arising  in  said  city,  and  in  appeals  from  justices  of  the 
peace  in  said  city,  and  that  the  course  of  procedure 
and  practice  in  such  courts  shall  be  the  same  as  in  the 
Circuit  Courts  so  far  as  may  be. 

The  contentions  of  the  respective  parties  as  thus 
stated  indicate  all  the  material  questions  in  this  case. 
The  appellee  does  indeed  with  justice  point  out  that 
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the  abstract  of  the  record  filed  by  the  appellant  is 
insufficient  under  the  rules  of  this  court,  and  that  we 
might,  under  those  rules,  dismiss  the  appeal.  But  this 
rigorous  application  of  the  rule  we  shall  reserve  for 
some  case  in  which  the  public  has  not  a  substantial 
interest,  as  it  has  in  every  divorce  suit. 

We  think  the  court  was  wrong  in  holding  that  the 
plea  was  bad.  It  should  have  been  held  good  and  the 
complainant  required  to  take  issue  on  it.  In  our  opin- 
ion it  was  good  even  without  the  allegation  of  the 
complainant's  non-residence,  and  if  she  chose,  on  its 
being  held  good,  to  confess  it  with  that  exception,  it 
should  have  then  been  held  a  sufficient  defense  to  her 
action,  which  should  have  been  dismissed.  The  argu- 
ments to  the  contrary  made  by  the  complainant  are 
plausible,  but  not,  in  our  opinion,  sound. 

We  may  assume,  without  deciding  the  point,  that  al- 
though the  remedy  of  divorce  is  a  purely  statutory 
one,  and  entrusted  to  certain  named  courts,  the  fact 
that  by  statute  general  concurrent  jurisdiction  with 
those  courts  in  the  County  of  Cook  has  been  given 
to  an  entirely  new  court,  endows  that  new  court 
with  power  to  administer  this  remedy.  The  Su- 
preme Court  did  not,  in  Dixon  v.  Dixon,  61  HI.  324, 
find  it  necessary  to  decide  this  point,  although  it 
was  raised  by  the  plea  passed  on  therein,  and  we 
do  not  find  it  necessary  to  do  so  in  this  case.  The 
question  was  not  the  one  in  issue  in  Ladies  etc.  v. 
Harrington,  227  111.  511;  although  we  may  note  that 
the  reasoning  of  a  portion  of  the  opinion  of  the 
court  in  the  last  case  would  seem  to  throw  a  seri- 
ous doubt  on  the  power  claimed  for  the  court  be- 
low over  the  subject  matter.  But  in  both  Dixon  v. 
Dixon  and  Ladies,  etc.,  v.  Harrington  it  was  distinctly 
decided — as  it  had  been  many  times  before  in  the  cases 
cited  in  the  Harrington  case,  (p.  517) — that  a  City 
Court  has  no  power  to  send  its  process  beyond  the 
territorial  limits  of  the  city  in  which  it  is  established. 
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Service,  therefore,  of  that  process  outside  of  the  city 
did  not  secure  for  the  court  jurisdiction  over  the 
person  of  the  defendant. 

The  complainant,  however,  maintains,  as  before  in- 
dicated, that  the  action  being  one  ''in  rem/'  '* con- 
structive*' or  **  substituted  *'  service  was  sufficient. 
That  the  action  of  divorce  is  one  in  rem  may  be  con- 
sidered to  be  the  decision  of  our  Supreme  Court  in 
Dunham  v.  Dunham,  162  111.  589.  But  although  an 
action  ''in  rem"  it  is  something  more.  It  has  an  in- 
dividual character  of  its  own,  and  may  be  best  de- 
scribed by  calling  it  simply  *'an  action  to  dissolve  the 
marriage  relation.**  Such  an  action  is,  according  to 
the  language  of  the  opinion  in  Dunham  v.  Dunham  it- 
self, p.  607,  not  ''favored**  by  the  law.  Dunham  v. 
Dunham  holds  that  the  marriage  status  may  be  de- 
stroyed by  the  action  of  a  foreign  court  on  ''substi- 
tuted** or  "constructive**  service  of  a  non-resident  de- 
fendant ;  but  it  does  not  hold,  nor  has  any  other  court 
that  we  know  of  ever  held,  that  valid  "constructive** 
or  "substituted**  service  can  be  made  except  as  pro- 
vided by  the  statutes  of  the  state  where  jurisdiction  is 
assumed. 

Divorce  is  a  statutory,  not  a  common  law  matter, 
and  the  statutes  must  be  followed  to  secure  jurisdic- 
tion. In  this  case,  since  the  service  of  the  summons 
was  void,  there  was  no  service,  "substituted**  or  other- 
wise, on  the  defendant,  and  no  jurisdiction  in  the  City 
Court  to  render  the  decree  of  divorce  unless  there  was 
a  voluntary  appearance.  This  the  complainant  insists 
the  plea  filed  contemporaneously  with  the  special  ap- 
pearance furnished.  But  a  divorce  case  is  certainly 
not  the  one  in  which  any  astuteness  can  properly  be 
shown  to  hold  an  appearance,  evidently  intended  for 
a  special  one  to  challenge  jurisdiction,  a  general  one 
binding  the  defendant  to  litigate  the  cause.  The  court 
below  in  finding  in  its  decree  that  the  defendant  by 
filing  his  plea  thereby  filed  his  appearance  for  all  pur- 
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poses,  completely  nullified  the  effect  of  the  plea,  which 
in  a  precisely  similar  case  was  by  the  Supreme  Court 
held  good  and  preventing  a  valid  decree  of  divorce. 
Dixon  V.  Dixon,  61  HI.  324. 

The  decree  of  the  City  Court  of  Chicago  Heights 
appealed  from  is  reversed  and  the  cause  remanded  to 
that  court  with  directions  to  sustain  the  plea. 

Reversed  and  remanded  with  directions. 


William  H.  Swanson^  Appellant^  v.  C.  B.  Fisher, 

Appellee. 

Gen.  No.  16,470. 

1.  Injunctions — appeal.  An  appeal  from  an  Interlocutory  In- 
junction does  not  remove  the  entire  cause  from  the  lower  court 
but  only  the  order  appealed  from,  and  on  reversal  a  remanding  or- 
der is  unnecessary. 

2.  Injunctions — damages.  Where  an  order  granting  an  inter- 
locutory injunction  is  reversed  by  the  Appellate  Court,  a  suggestion 
of  damages  may  be  made  in  the  trial  court  though  there  is  no 
remanding  order. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Abthub 
H.  Chbtlain,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  1912. 

Douglas  C.  Gregg,  for  appellant. 

HoYNE,  O^CoNNOR,  HoYNE  &  Irwin,  for  appellee; 
Carl  J.  Appell,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

In  the  above  entitled  cause  an  interlocutory  injunc- 
tion was  entered  by  the  Superior  Court  of  Cook  county 
February  26,  1909,  restraining  the  prosecution  of  a 
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suit  at  law  in  the  Municipal  Court  of  Chicago.  The 
suit  enjoined  was  for  rent  alleged  to  be  due  from 
Swanson  to  Fisher  on  a  lease  of  a  theater  in  Spring- 
field, Ohio.  The  bill  in  the  cause  asked  also  a  cancella- 
tion of  the  lease  on  which  the  rent  was  said  to  be  due. 
From  the  order  granting  this  injunction  the  defendant 
Fisher  appealed  to  this  court,  as  allowed  by  the  stat- 
ute. The  order  was  reversed  by  this  court  April  12, 
1909. 

The  effect  of  that  reversal  was  to  dissolve  the  in- 
junction granted  by  the  court  below.  Thereupon,  dur- 
ing the  pendency  of  the  cause  in  the  Superior  Court, 
the  defendant  filed  therein  suggestion  of  damages,  and 
on  a  hearing  the  Superior  Court,  December  7,  1909, 
assessed  the  damages  at  $296.50,  and  awarded  execu- 
tion therefor.  From  this  judgment  order  the  com- 
plainant Swanson  appealed  to  this  court.  This  appeal 
is  the  one  at  bar.  The  gist  of  appellant  *s  complaint 
seems  to  be  that  because  there  was  no  remanding  order 
entered  in  this  court  when  the  interlocutory  injunction 
order  involved  was  reversed,  the  Superior  Court  did 
not  have  any  right  to  entertain  a  suggestion  of  dam- 
ages springing  from  the  injunction.  It  does  not  very 
clearly  appear  from  the  argument  of  the  appellant 
whether  or  not  this  view  is  based  on  the  position  that 
the  reversal  by  this  court  absolutely  disposed  of  the 
cause  in  the  Superior  Court,  but  in  any  event  it  is  a 
misconception. 

The  cause  itself  was  not  remanded  on  the  reversal 
of  the  interlocutory  injunction  order  by  us,  because 
it  was  not  in  this  court  to  remand.  It  remained  in  the 
Superior  Court.  The  review  of  the  interlocutory  order 
was  made  by  us  under  a  statute  which  makes  a  specific 
exception  to  the  general  rule  that  the  orders  in  a  cause 
cannot  be  appealed  from  ** piecemeal,'*  but  that  final 
disposition  of  the  cause  must  have  been  made  before 
any  part  of  it  is  taken  up.  Our  reversal  of  the  in- 
junction order  left  the  cause  pending  in  the  Superior 
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Court,  as  it  had  been  during  our  consideration  of  it 
and  before;  the  only  change  in  its  status  being  that 
there  was  no  longer  an  injunction  pendente  lite.  There 
was  relief,  moreover,  other  than  an  injunction  asked 
by  the  bill.  That  injunction  had  been  dissolved  as 
effectively  and  with  the  same  result  as  though  the 
Court  below  had  dissolved  it.  A  suggestion  of  dam- 
ages was  in  order,  and  we  see  no  error  in  the  judg- 
ment made  on  it.  We  are  not  prepared,  however,  to 
say  that  the  appeal,  although,  in  our  opinion,  futile, 
was  taken  merely  for  delay,  and  shall  not  allow  dam- 
ages in  this  court,  as  requested  by  appellee. 

The  additional  abstract  filed  by  appellee,  however, 
appears  to  us  to  have  been  necessary,  and  the  cost  of 
it  will  be  taxed  against  the  appellant. 

The  order  of  the  Superior  Court  of  December  7, 
1909,  herein  appealed  from,  is  aflSrmed. 

Affirmed. 


Alexander  Wilson,  Trading  as  Wilson  Hardware  Mfg. 
Co.,  Defendant  in  Error,  y.  Owen  E.  Murphy  and 
John  J.  Murphy,  Trading  as  Murphy  &  Co.  (John 
J.  Murphy^  Plaintiff  in  Error). 

Oen.  No.  16,291. 

1.  Appeax  and  ebbob — correction  of  transcript  incorrect  tJirough 
a  misprision  of  clerk.  Where  the  record  of  a  trial  court  is  cor- 
rected after  the  transcript  is  filed  on  appeal  by  an  order  of  the 
trial  Judge  reciting  that  the  original  record  was  incorrect  through 
a  misprision  of  the  clerk  of  the  court  and  that  it  was  corrected  on 
inspecting  his  written  minutes  and  the  records  and  files  of  the 
court,  it  is  proper  to  make  the  correction  and  proper  to  show  it 
by  an  additional  transcript  on  appeal. 

2.  EviDENCB — when  evidence  of  telephone  conversation  is  inad- 
missi}>le.  It  would  seem  that  the  evidence  of  a  witness  as  to  a 
telephone  conversation  may  be  stricken  if  the  identity  and  au- 
thority of  the  person  at  the  other  end  of  the  wire  is  not  sufficiently 
established. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.  Affirmed.  Opinion  filed  May  25,  19X2.  Rehearing  denied 
and  judgment  modified  June  10»  1912. 

Alden,  Latham  &  Young,  for  plaintiflf  in  error; 
Chables  Mabtin,  of  counsel. 

Chables  S.  Knudson,  for  defendant  in  error. 

Me.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

In  this  case  a  motion  of  the  plaintiff  in  error  was 
reserved  to  the  hearing.  It  was  to  strike  an  additional 
transcript  of  the  record  filed  by  the  defendant  in  error 
from  the  files.  It  is  now  denied.  We  think  it  was 
proper  to  show  here  the  correction  which  the  court 
below  made  in  its  record  after  the  plaintiff  in  error 
had  obtained  and  filed  a  transcript  here.  The  correc- 
tion, was  made  by  an  order  of  the  Judge  of  the  Munici- 
pal Court  who  tried  the  case,  which  recites  that  he 
made  it  on  inspection  of  his  written  minutes  and  the 
records  and  files  of  the  court,  because  the  record  as  it 
originally  stood  was  incorrect  through  a  misprision 
of  the  clerk  of  the  court.  Under  these  circumstances 
it  was  proper  to  make  the  correction  and  proper  to 
show  it  here. 

We  do  not  think  it  necessary  to  discuss  the  evidence 
affecting  the  merits.  It  was  conflicting  to  some  ex- 
tent, and  the  dispute  between  the  parties  was  one  of 
fact.  We  are  not  prepared  to  say  the  finding  and 
judgment  of  the  court  below  was  manifestly  against 
the  evidence,  nor  that  the  striking  out  of  the  report 
by  the  witness  Walsh  of  a  telephonic  conversation  was 
erroneous  under  the  circumstances  and  state  of  the 
proof.  The  identity  and  authority  of  the  person  at 
the  other  end  of  the  wire  was  not,  in  this  case,  we 
think,  sufficiently  established.  We  are  not  laying  down 
a  general  rule,  however,  affecting  such  communica- 
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tions,  for,  in  any  event,  the  reported  conversation  was, 
in  onr  opinion,  immaterial. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 

Additional  Opinion  Peb  Cubiam.  This  writ  of  error 
was  sued  out  to  review  a  judgment  which  as  entered 
by  misprision  of  the  clerk  was  on  its  face  erroneous. 
The  record  and  abstract  filed  herein  showed  said  judg- 
ment thus  erroneously  entered.  The  defendant  in  er- 
ror was  allowed  to  file  a  supplemental  record  showing 
a  corrected  entry  of  said  judgment.  The  judgment 
is  now  affirmed,  but  the  costs  of  this  writ  of  error  are 
taxed  against  the  defendant  in  error. 

Affirmed. 


The  President  and  Directors  of  the  Manhattan  Com- 
pany et  aL,  Defendants  in  Error^  t.  Ernest  H.  Ey- 
ersz^  Trading  as  Eyersz  &  Co.^  Plaintiff  In  Error. 

Gen.  No.  16,261. 

1.  Landlobd  and  tenant — asaignment  of  lease  hy  tenant.  A 
lessee  cannot  rid  himself  of  liability  under  the  covenants  of  his 
lease  by  assigning  the  same. 

2.  Landlord  and  tenant — when  tenant  not  relieved  of  liahiUty 
on  assigning  lease,  A  lease  provided  that  it  could  not  be  assigned 
without  the  consent  of  the  lessor.  The  lessor  investigated  a  pro- 
posed assignee  and  informed  the  tenant  that  he  was  responsible. 
The  tenant  assigned  the  lease  to  such  party  and  the  lessor  con- 
sented in  a  writing  which  stated  that  the  original  lessee  was  not 
released  from  his  obligations.  Held^  in  an  action  for  rent  against 
the  original  lessee  that  there  was  not  a  surrender  or  a  substitu- 
tion of  tenants  which  would  release  the  defendant,  and  that  it  was 
proper  to  direct  a  verdict  for  the  plaintifF. 

3.  Landlobd  and  tenant — when  evidence  of  payment  of  rent  is 
insufficient.  Where  a  lease  has  been  assigned  and  the  rent  is  pay- 
able in  quarterly  instalments  and  there  is  evidence  that  a  cor- 
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poration,  of  whicli  the  assignee  was  an  officer,  had  paid  a  part 
of  the  instalment,  hut  there  is  no  evidence  that  it  was  paid  to  the 
lessor,  it  is  not  improper  in  an  action  for  rent  against  the  original 
lessee  to  direct  a  verdict  for  the  plaintifF. 

4.  CoBPOBATioNS — dealing  in  real  estate.  Where  a  hanking  cor- 
poration owns  a  building,  occupying  the  hanking  floors,  and  rent- 
ing the  remaining  portion  of  the  building,  there  is,  in  the  absence 
of  other  evidence  no  evidence  that  the  corporation  is  dealing  in 
real  estate. 

5.  Landlord  and  tenant — when  lease  will  not  he  considered 
against  public  policy.  Where  a  foreign  corporation,  owning  a  build- 
ing in  the  state  of  its  incorporation  and  occupying  the  banking 
floor,  rents  the  remaining  portion  of  the  building,  if  there  is  no 
other  evidence  that  it  deals  in  real  estate,  the  theory  that  it  is 
contrary  to  the  policy  of  our  law  for  corporations  to  deal  in  real 
estate,  and  that  our  courts  will  not  enforce  contracts  made  in  for- 
eign states  contrary  to  the  policy  of  our  law,  is  inapplicable  in  an 
action  for  rent 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbeeican  K. 
Blake,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.  Affirmed.  Opinion  filed  June  17»  1912.  Rehearing  denied 
July  1,  1912. 

Alden,  Latham  &  Young,  for  plaintiflf  in  error. 

Moses,  Rosenthal  &  Kennedy,  for  defendant  in  er- 
ror ;  Waltee  Bachrach,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiffs,  here  the  defendants  in  error,  two 
New  York  banking  corporations,  jointly  owning  a 
building  on  Wall  and  Pine  streets,  New  York  City, 
and  occupying  the  banking  floors  of  the  said  building 
in  the  conduct  of  their  respective  businesses  and  rent- 
ing the  remaining  portions  of  said  building,  entered 
into  a  lease  with  the  defendant  under  date  of  Octo- 
ber 27,  1906,  whereby  they  rented  certain  rooms  in 
said  building  to  the  said  defendant  for  three  years, 
from  May  1,  1907,  to  May  1,  1910,  at  an  annual  ren- 
tal of  eighteen  hundred  dollars,  payable  in  install- 
ments of  four  hundred  and  fifty  dollars  each  every 
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three  months  during  said  term.  The  defendant  being 
at  the  time  of  executing  said  lease  in  the  posses- 
sion of  the  premises  so  demised,  continued  to  so  oc- 
cupy the  same  until  March,  1908.  Under  date  of 
March  28,  1908,  the  defendant  assigned  the  said 
lease  to  Frank  S.  Colton,  who  accepted  the  same  and 
expressly  assumed  and  bound  himself  to  keep  and 
perform  the  terms  thereof.  The  lease  contained  a  pro- 
vision that  it  should  not  be  assigned  or  the  premises 
sublet  without  the  written  consent  of  the  lessors  en- 
dorsed thereon  to  each  and  every  assignment  or  un- 
derletting. It  was  therefore  sent  to  the  plaintiffs' 
agents,  who  accepted  the  assignment  to  the  said  Colton 
as  follows :  *  *  Consent  is  hereby  given  to  the  foregoing 
assignment,  but  not  to  release  the  original  lessee  from 
his  obligation  under  the  lease.'' 

Colton  went  into  possession  of  the  said  premises 
and,  with  the  Debenture  Corporation,  of  which  he  was 
the  vice-president,  continued  in  said  possession  until 
January,  1909,  when,  he,  with  the  said  corporation, 
vacated  same.  The  plaintiflfs  brought  suit  against  the 
defendant,  here  the  plaintiff  in  error,  to  recover  the  in- 
stallments of  rent  due  and  payable  February  1st  and 
May  1st,  1909,  amounting  to  nine  hundred  dollars.  At 
the  close  of  all  the  evidence  the  court  directed  the  jury 
to  find  a  verdict  for  said  sum  and  interest  thereon,  a 
total  of  nine  hundred  thirty  dollars  and  sixty-three 
cents.  On  the  verdict  so  returned  the  court  entered 
judgment  and  the  defendant  sued  out  this  writ  of 
error. 

The  defendant  contends  that  there  was  a  surrender 
of  the  lease  and  that  the  plaintiflfs  agreed  to  release 
him  from  liability  thereon,  or  there  was  a  substitution 
of  tenants.  The  defendant  saw  the  plaintiflfs'  agent 
about  renting  said  premises  and  said  to  him :  *  *  I  would 
like  to  lease  my  premises,  sublet  them ; ' '  the  agent 
replied  that  he  would  let  the  defendant  know  if  there 
were  any  applicants  for  same»    Just  how  Colton  was 
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secured  as  a  tenant  is  not  shown.  It  appears,  how- 
ever, that  the  plaintiffs  made  an  investigation  as  to 
his  responsibility  and  showed  the  defendant  letters 
they  received  concerning  same,  stating  that  said  letters 
appeared  satisfactory  and  they  believed  Colton  a  good 
and  responsible  tenant.  At  the  time  the  defendant 
had  never  seen  Colton,  but  subsequently  assigned  to 
him  the  said  lease  and  the  plaintiffs  consented  thereto, 
expressly  refusing  to  release  the  defendant,  as  hereto- 
fore indicated.  There  is  testimony  of  other  statements 
and  acts  of  the  parties  that  are  claimed  sustain  the 
said  defenses ;  that  these  defenses  presenting  questioijs 
of  fact,  the  evidence,  not  of  one  fact  alone,  but  of 
many  facts  and  circumstances,  together  with  the  evi- 
dence offered  and  erroneously  excluded,  was  sufficient 
to  entitle  the  defendant  to  have  the  said  issues  submit- 
ted to  the  jury.  We  do  not  think  so.  We  have  care- 
fully considered  all  the  evidence  and  are  of  the  opin- 
ion that  it  does  not  support  the  defendant's  conten- 
tions. It  would  seem  that  the  defendant  relied  upon 
the  plaintiff's  investigation  and  opinion  as  to  Colton 's 
responsibility,  and  defendant  on  assigning  the  lease 
assumed  he  had  no  further  liability  thereon.  It  is  well 
settled  that  a  lessee  cannot  rid  himself  of  liability  un- 
der the  covenants  of  his  lease  by  assigning  the  same. 
It  is  further  held,  *' although  a  landlord  may  have 
given  his  consent  to  an  assignment  by  the  lessee,  and 
accepted  the  assignee  as  his  tenant,  and  received  rent 
from  him,  yet  the  lessee  is  not  released  from  his  ex- 
press covenant  to  pay  rent,  unless  the  landlord  has 
accepted  the  surrender  of  the  lessee  and  released  him." 
Barnes  v.  Northern  Trust  Co.,  169  111.  112,  and  author- 
ities there  cited.  There  is  no  evidence  in  the  record, 
and  none  was  offered,  to  the  effect  that  the  plaintiffs 
in  fact  accepted,  or  that  it  was  their  intent  to  accept, 
a  surrender  of  the  lease  from  the  defendant  and  dis- 
charge him  from  his  liability  thereunder,  or  that  there 
was  a  substitution  of  tenants. 
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It  is  insisted  that  the  instalhnent  of  rent  payable 
February  1, 1909,  was  for  the  use  of  the  premises  dur- 
ing the  three  months  preceding  said  date ;  that  the  evi- 
dence introduced  by  the  defendant  and  stricken  out  by 
the  court  tended  to  show  that  the  Debenture  Corpora- 
tion paid  the  plaintiffs  the  rent  to  January  1,  1909, 
that  a  question  of  fact  was  thus  presented  to  the  jury 
as  to  the  rent  for  the  months  of  November  and  Decem- 
ber, 1908,  and  that  the  court  therefore  erred  in  in- 
structing the  jury  to  find  for  the  plaintiffs  as  to  said 
months.  An  officer  of  the  said  Debenture  Corpora- 
tion testified  that  the  said  corporation  paid  the  rent  to 
January  1,  1909,  but  to  whom  it  was  paid  was  not 
shown.  The  evidence  tended  to  show  that  Colton,  the 
assignee  of  the  lease,  had  some  arrangement  with  the 
said  corporation,  of  which  he  was  vice-president, 
whereby  it  paid  rent  for  said  rooms  by  its  check  in 
monthly  installments  of  one  hundred  and  fifty  dollars 
each,  but  it  was  not  even  shown  to  whom  ttese  checks 
were  made  payable;  and  a  consideration  of  all  this 
evidence  tended  to  show  that  the  same  was  paid  to 
Colton.  At  any  rate  there  was  no  evidence  that  it  was 
paid  to  the  plaintiffs. 

The  evidence  excluded,  of  which  the  defendant  com- 
plains, was  not  material  to  the  issues,  and  therefore 
the  court  did  not  err  in  said  rulings. 

The  defendant  in  his  brief  presents  fifteen  proposi- 
tions of  law.  With  the  most  of  these  propositions  of 
law  we  agree.  It  is  said,  for  instance,  it  is  contrary 
to  the  policy  of  our  law  for  corporations  to  deal  in  real 
estate  and  our  courts  will  not  enforce  contracts  made 
in  foreign  states  which  are  contrary  to  the  policy  of 
our  law.  As  to  the  first  clause  of  the  proposition,  there 
is  no  evidence  in  the  record  tending  to  prove  that  the 
plaintiffs  were  dealing  in  real  estate.  The  second 
clause  of  the  proposition,  while  correct  generally 
speaking,  is  of  no  effect  here,  because  it  depends  upon 
the  first  proposition,  which  is  not  sustained  by  the 
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evidence.  Many  of  the  other  propositions  of  law  are 
not  applicable  to  the  facts  in  the  case  at  bar,  but  it  is 
not  considered  necessary  to  recite  and  analyze  them. 
The  merits  of  the  case  have  been  carefully  considered 
and  our  views  thereon  expressed.  The  judgment  is 
afSrmed. 

'Affirmed. 


Benben  Rosenberg  et  al.,  Plaintiffs  in  Error,  t.  F.  J. 
Lewis  Manufacturing  Co.,  Defendant  in  Error. 

Oen.  No.  16,287. 

Sales — tolien  agreement  is  not  a  conditional  contract.  Where 
a  person  orders  a  car  of  rags  at  an  agreed  price  and  directs  that 
they  be  shipped  to  a  manufacturing  company  under  an  agreement 
to  pay  for  them  as  soon  as  he  received  the  felt  made  therefrom 
by  the  company,  it  is  not  a  conditional  contract  and  the  purchaser 
is  liable  for  the  price  though  the  company  becomes  bankrupt  and 
no  felt  is  received. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  I^ncha 
Brxjogemeteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.  Reversed  with  judgment  here.  Opinion  filed  June  17, 
1912. 

Bbown  &  Navigato,  for  plaintiffs  in  error. 
Elmer  &  Cohen,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
conrt. 

The  plaintiffs,  here  the  plaintiffs  in  error,  began  a 
suit  in  the  Municipal  Court  of  Chicago  against  the 
defendant,  here  the  defendant  in  error,  to  recover 
$265.86,  the  purchase  price  of  a  car  of  rags  shipped 
by  the  plaintiffs  on  the  defendant's  order  to  the  Van- 
dalia  Paper  Co.,  at  St.  Ehno,  Illinois.    The  cause  was 
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submitted  to  the  court  without  a  jury.  The  court 
found  for  the  defendant  and  entered  judgment  on  the 
finding. 

The  plaintiffs  claimed  that  the  said  car  of  rags  was 
shipped  to  the  paper  company  on  the  order  of  the  de- 
fendant at  an  agreed  price.  The  defendant  admitted 
that  it  ordered  the  car  of  rags  to  be  shipped  to  the 
said  paper  company,  but  claimed  that  it  had  been  its 
custom  to  have  rags  shipped  to  the  paper  company 
and  made  into  felt  and  the  felt  sent  to  it,  and  upon 
receipt  of  the  said  felt  it  paid  the  shipper  of  the  rags 
and  sent  the  difference  to  the  said  paper  company,  and 
that  the  plaintiffs  were  informed  of  this  custom  and 
shipped  said  car  of  rags  under  an  express  agreement 
that  the  defendant  would  pay  for  same  as  soon  as  it 
received  the  felt  made  therefrom  by  the  said  paper 
company,  that  the  defendant  received  no  felt  made 
from  the  said  car  of  rags,  which  was  not  disputed,  and 
was  therefore  not  liable  therefor.  A  short  time  after 
receiving  the  car  of  rags  the  Vandalia  Paper  Com- 
pany went  into  bankruptcy;  the  plaintiffs,  however, 
made  no  claim  against  said  company. 

On  the  hearing  the  trial  court  found  that  the  evi- 
dence sustained  the  contention  of  the  defendant,  and 
held  that  the  same  established  a  conditional  contract, 
and  there  could  be  no  recovery.  The  evidence  intro- 
duced by  the  plaintiffs  tended  to  prove  their  conten- 
tion, but  the  court  evidently  considered  the  evidence 
introduced  by  the  defendant  tending  to  prove  its  con- 
tention of  greater  weight.  Accepting,  therefore,  the 
view  of  the  court  that  the  evidence  established  the 
defendant's  contention,  the  question  arises:  Did  the 
same  establish  a  conditional  contract! 

The  plaintiffs  had  shipped  the  car  of  rags  at  an 
agreed  price,  as  ordered  by  the  defendant.  The  de- 
fendant thereupon  became  liable  to  pay  for  the  same. 
The  time  of  payment,  however,  was  agreed  to  be  when 
the  defendant  received  the  felt  made  from  the  rags. 
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In  Noland  v.  Bull,  24  Ore.  479,  the  court  said:  ''When 
there  is  a  present  debt  then  due,  constituting  the  basis 
of  an  agreement  which  merely  postpones  the  time  of 
its  payment  to  an  uncertain  future  date,  when  a  cer- 
tain specified  transaction  shall  be  accomplished,  the 
agreement  is  to  pay  within  a  reasonable  time,  whether 
such  transaction  is  accomplished  or  not.'*  In  Upson 
V.  Holmes,  51  Conn.  500,  the  court  said:  ''Where 
goods  are  sold  and  delivered  to  be  paid  for  on  the 
happening  of  a  certain  event,  the  vendor  will  not  be 
deprived  of  his  right  to  recover  merely  because  the 
event  on  which  payment  is  to  be  made  has  by  accident 
become  impossible.**  Sears  v.  Wright,  24  Me.  278; 
DeWolf e  v.  French,  51  Me.  420 ;  Croker  v.  Hohnes,  65 
Me.  195;  Hicks  v.  Shouse,  56  Ky.  483;  Williston  v. 
Perkins,  51  Cal.  554;  Ubsdell  v.  Cunningham,  22  Mo. 
124;  Randall  v.  Johnson,  59  Miss.  317;  Nunez  v.  Dau- 
tel,  19  Wall.  560. 

In  this  case  we  think  the  evidence  shows  that  the  de- 
fendant expressly  obligated  itself  to  pay  for  the  said 
car  of  rags ;  and  not  the  debt,  but  the  time  of  payment 
thereof  was  contingent.  Under  such  circumstances  the 
rule  of  law  announced  in  the  cases  cited  controls,  and 
the  defendant  must  be  held  liable. 

The  judgment  is  reversed  and  judgment  is  here  en- 
tered against  the  defendant  for  $265.86,  with  interest 
thereon  at  the  rate  of  five  per  centum  per  annum  from 
November  19, 1909. 

Reversed  with  judgment  here. 


Chicago — First  Distbiot — June,  1912.        457 

Natywa  v.  Wachowskl,  171  111.  App.  457. 


Adam  Natywa  for  nse  of  Joseph  Ellgnth,  (Adam 
Natywa  and  Albert  Wachowskl,  Plaintiffs  In  Er- 
ror), T.  Albert  Wachowskl,  (Joseph  EUgnth,  De- 
fendant In  Error). 

Oen.  No.  16,824. 

1.  Gabnishment — when  gamiBhee  cannot  complain.  If  a  gar- 
nishee answers  and  admits  owing  the  debtor  the  amount  of  the 
debt  he  has  no  ground  for  complaint  on  judgment  being  entered 
for  such  amount,  even  though  the  debtor  has  paid  a  part  thereof. 

2.  Garnishment — eifect  of  part  payment  of  debt  on  judgment 
for  fuU  amount.  Since  it  is  the  proper  practice,  where  a  garnishee 
admits  owing  the  amount  of  the  debt,  to  enter  judgment  against 
him  for  such  an  amount,  the  original  judgment  debtor  cannot  move 
to  vacate  the  attachment  judgment  on  the  ground  he  has  paid  a 
part  of  the  debt 

3.  Gabnishment — practice  tohere  part  of  deht  paid  by  debtor. 
Where  judgment  is  given  against  a  garnishee  for  the  full  amount 
of  the  original  judgment  debt  and  the  debtor  had  paid  a  part 
thereof,  the  disposition  of  the  partial  payment  should  be  made  on 
a  hearing  on  an  intervening  petition  of  the  debtor. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
GooDNOW,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  1912. 

Pease,  Smietanka  &  Polkey,  for  plaintifFs  in  error. 
MoRBis  A.  Weinberg,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Jospeh  EUguth  obtained  a  judgment  against  Adam 
Natywa  for  the  sum  of  $154.50.  Ellguth  then  began  a 
garnishment  proceeding  for  his  use  in  the  name  of  said 
Natywa,  as  nominal  plaintiflf,  against  Albert  Wachow- 
skl. The  garnishee  answered  that  he  was  indebted  to 
said  Natywa  in  the  sum  of,  so  far  as  disclosed  by  the 
record,  $154.50,  and  judgment  was  accordingly  entered 


J 


458  Appellate  Courts  op  Illinois. 

Natywa  v.  Wachowski,  171  111.  App.  457. 

against  the  garnishee,  Wachowski,  for  the  said  amount. 
To  reverse  this  judgment  Wachowski  and  Natywa  sue 
out  this  writ  of  error. 

In  Bank  of  America  v.  Indiana  Banking  Co.,  114 
111.  483,  the  court  said:  **By  the  practice  which  ob- 
tains in  this  State,  the  judgment  against  the  garnishee 
must  be  rendered  in  favor  of  the  attachment  or  judg- 
ment debtor,  for  the  benefit  of  the  attachment  or  judg- 
ment creditor,  who  is  treated  as  the  real  plaintiff, 
against  his  own  debtor.  *  *  *  It  is  equally  well 
settled  the  judgment  must,  in  form  at  least,  be  for  the 
whole  amount  due  from  the  garnishee,  and  whatever 
surplus  there  may  be  after  paying  the  creditors  en- 
titled under  the  statute  to  share  in  the  distribution  to 
be  made,  belongs  to  the  debtor,  in  whose  name  the  suit 
is  prosecuted.**  (Citing  authorities.)  This  rule  is 
approved  in  Kern  v.  Chicago  Brewery  Association,  140 
111.  371,  and  Siegel  et  al.  v.  Schueck,  167  HI.  522. 

The  plaintiff  in  error,  Wachowski,  has  only  to  pay 
the  amount  of  the  judgment  into  court  and  ha  will  be 
protected  therein,  and  having  answered  and  admitted 
that  there  was  due  and  owing  from  him  to  Natywa  the 
said  sum,  he  certainly  has  no  ground  of  complaint. 

The  plaintiff  in  error,  Natywa,  made  a  motion  to 
vacate  and  set  aside  the  said  judgment  against  the 
garnishee,  Wachowski,  on  the  ground  that  he,  Natywa, 
had  paid  EUguth,  the  beneficial  plaintiff  therein,  the 
sum  of  one  hundred  dollars  on  account  of  the  judgment 
Ellguth  had  recovered  against  him,  Natywa,  and  in- 
troduced evidence  tending  to  prove  his  contention. 
The  judgment  against  the  garnishee  being  entered  in 
accord  with  the  law  and  the  facts,  as  indicated,  the 
said  motion  to  vacate  and  set  aside  the  same  was 
properly  denied. 

The  disposition  of  the  said  sum  of  one  hundred  dol- 
lars would  be  made  by  the  court  on  a  hearing  on  an 
intervening  petition  of  the  said  Natywa;  but  it  does 
not  appear  from  the  record  what  other,  if  any,  pro- 
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ceedings  were  had  as  to  the   said  claim  made  by 
Natywa,  or  what  finding  or  order,  if  any,  the  court 
made  as  to  the  same. 
The  judgment  is  affirmed. 

Affirmed. 


J.  A.  Coleman^  Plaintiff  in  Error^  t.  i.  F.  Rowley  Co., 

Defendant  in  Error. 

Oen.  No.  16^386. 

Sales — damagea  where  one  of  two  articlen  i$  defective.  On  a 
contract  to  make  an  artificial  leg  satisfactory  to  the  purchaser  and 
to  furnish  a  temporary  artificial  leg,  for  which  legs  a  certain 
amount  was  paid  with  an  agreement  to  pay  an  additional  larger 
amount  when  the  permanent  leg  was  finished,  if  the  temporary  leg 
is  painful  and  unsatisfactory  and  suit  is  brought  for  the  amount 
paid,  even  if  the  plaintiff  is  liable  on  defendant's  claim  of  set-of( 
for  the  larger  amount  to  be  paid,  he  is  not  liable  for  the  entire 
contract  price. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Gb(»gs  B. 
Watkins,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Reversed  and  remanded.    Opinion  filed  June  17,  1912. 

J.  A.  Coleman,  for  plaintiff  in  error. 

Mabvin  E.  Babnhabt,  for  defendant  in  error,  (pro 
se). 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error,  hereinafter  called  plaintiff, 
brought  a  suit  against  the  defendant  in  error,  herein- 
after called  defendant,  to  recover  the  sum  of  twenty- 
five  dollars.  The  defendant  filed  a  claim  of  set-off  for 
the  sum  of  eighty-five  dollars.  The  cause  was  submit- 
ted to  the  court  without  a  jury.  The  court  found  the 
issues   for   the   defendant   and  entered  a  judgment 
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against  the  plaintiff  for  the  sum  of  eighty-five  dollars, 
and  the  plaintiff  sued  out  this  writ  of  error. 

The  evidence  shows  that  the  parties  entered  into  a 
contract  whereby  the  defendant  was  to  make  for  the 
plaintiff  an  artificial  leg  satisfactory  to  him,  and  also 
make  and  furnish  him  a  temporary  artificial  leg,  for 
which  legs  the  plaintiff  paid  twenty-five  dollars  and 
agreed  to  pay  eighty-five  dollars  more  *'when  perma- 
nent leg  is  finished. '*  The  defendant  furnished  the 
plaintiff  a  temporary  artificial  leg,  about  which  the 
plaintiff  complained  to  the  defendant  in  several  re- 
spects, claiming  that  it  was  not  as  agreed,  did  not  fit 
and  caused  him  such  pain  to  wear  that  he  could  not 
stand  it ;  and  offered  the  leg  back  to  the  defendant,  de- 
manding a  return  of  the  said  twenty-five  dollars,  said 
not  being  paid  same,  brought  suit  therefor.  The  de- 
fendant's set-off  was  for  the  sum  of  eighty-five  dollars, 
to  be  paid  him  as  above  set  forth.  There  was  no  other 
evidence  whatever  pertaining  to  the  permanent  arti- 
ficial leg.  Even  if  the  plaintiff  be  held  liable,  we  know 
of  no  rule  of  law  on  the  measure  of  damages  that  would 
permit  the  recovery  of  the  entire  contract  price  under 
the  circumstances  in  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  E.  Withers,  a  minor,  by  Charles  W.  Withers, 
his  next  friend,  Appellant,  y.  Chicago  City  Rail- 
way Company,  Appellee. 

Gen.  No.  16,341. 

1.  CASBiEsa— assault  hy  employe.  On  an  action  against  a  street 
railway  company  for  breach  of  contract  of  safe  carriage,  defendant 
should  be  held  liable  if  the  jury  believe  plaintiff's  testimony  that, 
as  he  was  boarding  a  car  at  a  street  intersection,  with  his  fare 
ready,  the  conductor  without  provocation  struck  at  him  with  a 
black-jack,  hit  him  in  the  neck,  and  knocked  him  from  the  car. 
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2.  Cabbiebs — appeal  and  error.  Oa  action  against  a  street  rail- 
way company  for  breach  of  contract  to  safely  carry  plaintiff,  a 
verdict  for  defendant  should  not  be  disturbed  where  plaiiftiff's  testi- 
mony, as  to  an  assault  by  a  servant  of  the  defendant  as  he  was 
boarding  a  car,  is  in  many  respects  inconsistent  and  improbable 
and  especially  as  to  whether  he  was  assaulted  by  a  servant  of 
defendant 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold 
Heap,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.    Affirmed.    Opinion  filed  June  17,  1912. 

B.  M.  Shaffnee,  for  appellant. 

C.  Lb  Roy  Bbown,  for  appellee;  W.  D.  Babtholo- 
MBW,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  was  a  case  of  the  first  class  in  the  Municipal 
Court  of  Chicago,  wherein  appellant  sought  to  recover 
damages  from  appellee  for  a  breach  of  contract.  The 
first  count  charged  a  breach  of  the  contract  to  protect 
and  safely  carry  the  plaintiff,  etc.,  in  that  the  defend- 
ant, by  its  servant,  assaulted  the  plaintiff,  etc.  The 
additional  count  charged  the  breach  of  the  contract 
in  that  the  defendant  permitted  some  person  on  the 
car  to  assault  the  plaintiff,  etc.  The  jury  found  for 
the  defendant ;  the  court  entered  judgment  on  the  ver- 
dict, and  the  plaintiff  comes  here  on  appeal. 

The  plaintiff  was  the  only  witness  in  the  case  who 
testified  to  what  took  place  at  the  time  of  the  alleged 
assault.  He  was  17  years  old  at  the  time,  and  testi- 
fied that  he  boarded  a  car  of  the  appellee  on  Wabash 
avenue  at  Madison  street;  that  at  the  time  he  had  a 
dime  in  his  hand  with  which  to  pay  his  fare  going  to 
his  home;  that  as  he  put  his  foot  on  the  platform,  a 
man  with  a  blue  uniform  standing  at  the  rear  exit  door 
of  the  car,  who,  he  said,  was  the  conductor,  without  a 
word  having  been  said  by  any  one  and  without  provo- 
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cation  of  any  kind,  struck  at  him  with  a  black-jack; 
that  he  saw  the  blow  aimed  at  his  head  and  dodged, 
but  was  hit  on  the  neck  and  knocked  to  the  street; 
that  some  man,  a  stranger  to  him,  picked  him  up  and 
he  then  went  to  State  street  and  took  a  car  and  went 
to  his  home ;  that  by  reason  of  his  injuries  so  received 
he  has  suffered,  etc.,  etc. 

If  the  jury  believed  the  said  testimony  of  the  plaint- 
iff, it  is  clear  the  defendant  should  have  been  held 
liable  under  the  first  count.  We  have  made  a  careful 
study  of  the  plaintiff 's  testimony  as  shown  by  the  rec- 
ord, and  in  view  of  the  inconsistencies  and  improba- 
bilities shown  therein  in  many  respects,  we  are  not 
disposed  to  hold  that  the  verdict  was  clearly  and  mani- 
festly against  the  weight  of  the  evidence,  especially 
as  to  the  person  who  assaulted  the  plaintiff,  if  he  were 
so  assaulted,  being  a  servant  of  the  defendant. 

There  was  no  evidence  supporting  the  additional 
count,  for  there  was  no  showing  that  the  defendant 
failed  to  exercise  due  care  as  required  by  law  to  pro- 
tect a  passenger  from  an  assault  as  therein  charged. 

The  record  presents  no  substantial  errors,  and  the 
judgment  is  affirmed. 

Affirmed. 


In  the  Matter  of  the  Petition  of  Emil  Radtke,  at  Suit 
of  William  Steinhouse,  (Appeal  of  Emil  Radtke, 
Appellant),  y.  The  People  of  the  State  of  Illi- 
nois, Appellee. 

Gen.  No.  16,357. 

1.  Abbbst — when  tort  averred  necessarily  includes  malice.  The 
character  of  the  tort  averred  in  a  single  count  of  a  declaration  in 
trespass  for  assault  and  battery  necessarily  includes  malice  where 
it  avers  that  the  defendant  "with  force  and  arms  violently  struck 
plaintifE/'  etc. 
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2.  Aabbst — discharge.  On  arrest  under  a  capias  on  judgment 
in  trespass  for  assault  and  battery  and  on  petition  for  release  un- 
der the  Insolvent  Debtor's  Act,  it  is  not  error  to  refuse  to  permit 
the  petitioner  to  introduce  evidence  of  want  of  malice. 

3.  Trial — when  court  need  not  consider  immaterial  and  incomr 
petent  evidence.  On  hearing  without  a  jury  the  court  is  not  re- 
quired to  consider  incompetent  and  immaterial  evidence,  however 
it  may  have  been  admitted. 

4.  Appeal — when  presumed  court  not  influenced  hy  incompetent 
and  immaterial  evidence.  Where  there  is  sufficient  proper  evi- 
dence to  justify  a  judgment  of  a  court  sitting  without  a  jury,  a 
reviewing  court  will  not  presume  that  incompetent  and  immaterial 

Evidence  influenced  the  trial  court. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Fbank 
G.  Plain,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  1912. 

George  Remus,  Joseph  S.  La  Buy  and  Edward  E. 
Shinnick,  for  appellant. 

Charles  J.  Hjjrman,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

William  Steinhaus  brought  a  suit  in  trespass  in  the 
Circuit  Court  of  Cook  county  against  Emil  Radtke. 
The  case  went  to  trial  on  one  count,  wherein  it  was 
averred  that  the  defendant  at  Chicago,  etc.,  with  force 
and  arms  assaulted  and  violently  struck  the  plaintiff 
many  blows  with  his  fists,  etc.,  and  threw  the  plaint- 
iff upon  the  ground  and  violently  kicked  plaintiff, 
etc.,  etc.,  whereby  plaintiff  was  greatly  injured,  etc. 
The  jury  found  the  defendant  guilty  and  judgment 
was  entered  upon  the  verdict  for  the  sum  of  $1,500.00, 
which  said  judgment  was  aflSrmed  in  this  court  and  re- 
ported in  145  HI.  App.  232.  The  sheriff  of  Cook  coun- 
ty arrested  the  said  Radtke  under  and  by  virtue  of 
a  writ  of  capias  ad  satisfaciendum  issued  on  the  said 
judgment  by  the  said  Circuit  Court.  The  said  Radtke 
thereupon  filed  a  petition  in  the  County  Court  of  Cook 
county,  praying  to  be  released  from  the  said  arrest  on 
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delivering  up  his  property,  as  provided  by  the  Insolv- 
ent Debtor's  Act. 

At  the  hearing  on  the  said  petition  by  the  County 
Court  the  parties  introduced  in  evidence  by  agreement 
the  record  of  the  said  cause  in  the  Circuit  Court,  in- 
cluding the  bill  of  exceptions  filed  therein.  The  court 
held,  in  effect,  that  the  common  law  record  showed 
malice  was  the  gist  of  the  action,  and  refused  to  con- 
sider the  evidence  as  shown  by  the  said  bill  of  ex- 
ceptions ;  refused  to  permit  the  petitioner  to  introduce 
evidence  for  the  purpose  of  proving  that  malice  was 
not  in  fact  the  gist  of  the  action;  denied  the  prayer 
of  the  petition  and  remanded  the  petitioner  to  the 
custody  of  the  sheriff,  from  which  said  order  the  pe- 
titioner appealed. 

The  character  of  the  tort  averred  in  the  only  count 
of  the  declaration  necessarily  included  malice.  Pax- 
ton  V.  Boyer,  67  111.  132;  In  re  Murphy,  109  111.  31; 
In  re  Mullin,  118  111.  551;  and  the  court  committed 
no  error  in  refusing  to  permit  the  appellant  to  intro- 
duce evidence  to  prove  want  of  malice.  Mahler  v. 
Sinsheimer,  20  HI.  App.  401;  Masterson  v.  Furman, 
89  HI.  App.  291;  Salomon  v.  Buechele,  127  111.  App. 
420. 

The  appellant,  however,  insists  that  even  though  it 
be  true  that  under  the  rule  of  law  applicable  to  the  case 
at  bar,  no  evidence  should  be  admitted  to  prove  malice 
was  not  the  gist  of  the  action,  yet  the  evidence  on  the 
trial  in  the  Circuit  Court  being  admitted  by  agree- 
ment on  the  hearing  of  said  petition  by  the  County 
Court,  it  was  the  duty  of  the  County  Court  to  con- 
sider and  pass  upon  the  same ;  and  that  had  the  court 
so  done,  it  would  have  appeared  that  malice  was  not 
the  gist  of  the  action,  and  the  petitioner  would  ac- 
cordingly have  been  discharged.  We  know  of  no  rule 
of  law  that  a  court,  on  a  hearing  without  a  jury,  is  re- 
quired to  consider,  in  the  determination  of  the  issues, 
immaterial  and  incompetent  evidence,  however  the 
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same  may  have  been  admitted  in  the  case.  On  the 
contrary  the  rule  is  that,  on  a  trial  by  the  court  with- 
out a  jury,  no  improper  or  incompetent  evidence  will 
be  presumed  by  a  reviewing  court  to  have  influenced 
the  court  in  reaching  a  decision,  where  there  is  suffi- 
cient proper  evidence  to  justify  the  judgment.  Mer- 
chants *  Despatch  v.  Joesting,  89  111.  152 ;  Kreiliug  v. 
Nortrup,  215  111.  195;  Pratt  v.  Davis,  224  111.  300. 
There  are  also  many  Appellate  Court  decisions  to  the 
same  effect. 
The  judgment  is  affirmed. 

Affirmed. 


Fannie  B.  Sloss,  Defendant  in  Error,  y.  August  F. 

Brockman,  Plaintiff  in  Error. 

Gen.  No.  16,409. 

1.  Tbial — statement  hy  court.  Where  the  question  of  construct- 
ive eviction  from  a  residence  because  of  sewer  gas  is  raised,  a 
statement  by  the  court  that  "sewer  gas  has  no  odor  as  I  under- 
stand," is  improper. 

2.  EviDBNCB — of  expert  on  effect  of  sewer  gas  on  human  system. 
Where  on  an  issue  as  to  whether  or  not  illness  was  caused  by 
sewer  gas,  evidence  is  given  describing  the  symptoms  of  the  ill- 
ness of  certain  parties  claimed  to  be  affected  thereby,  the  testi- 
mony of  an  expert  physician  as  to  the  effect  of  sewer  gas  on  the 
human  system  should  not  be  excluded. 

3.  Lamdlobd  akd  tenant — duty  to  keep  premises  in  a  tenantahle 
condition.  The  landlord  of  a  residence  is  bound  to  keep  the  prem- 
ises in  proper  repair  to  render  them  tenantable  as  a  residence. 

4.  Landlobd  and  tenant — constructive  eviction.  Whether  the 
failure  of  the  landlord  to  keep  the  premises  in  proper  repair 
amounts  to  a  constructive  eviction  Is  a  question  of  fact  for  the 
Jury. 

5.  Landlord  and  tenant — constructive  eviction.  Where  there 
has  been  a  constructive  eviction  the  tenant  is  discharged  from  the 
pa3rment  of  rent  subsequent  to  such  eviction  though  advance  rent 
be  past  due. 

Vol..  OLZXI  80 
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6.  Landlobd  and  tenant — instructions.  An  instruction  relative 
to  the  question  of  constructive  eviction  that  the  surrender  of  the 
key  "cuts  no  figure"  is  error. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Reversed  and  remanded.    Opinion  filed  June  17,  1912. 

B.  M.  Shafpnbb,  for  plaintiff  in  error. 

Simeon  Strauss  and  Ira  E.  Strauss,  for  defendant 
in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  hereinafter  called  plaint- 
iff, under  date  of  February  17,  1909,  leased  to  the 
plaintiff  in  error,  hereinafter  called  defendant,  *'to 
be  used  only  as  a  residence,  viz :  the  residence  known 
and  described  as  No.  4203  Grand  boulevard,  together 
with  the  furnishings  contained  therein,'*  for  the  term 
beginning  March  6,  1909,  and  ending  April  30,  1910, 
at  the  rate  of  $125.00  per  month,  payable  in  advance 
on  the  first  day  of  each  month.  The  lease,  among 
other  provisions,  contained  the  following:  **It  is  un- 
derstood and  agreed  between  the  parties  hereto  that 
the  party  of  the  first  part*'  (the  plaintiff)  '* shall  make 
all  repairs  necessary  during  the  term  of  this  lease.*' 
The  defendant  went  into  possession  of  said  premises 
under  said  lease  on  said  March  6,  1909,  but  moved 
therefrom  July  10,  1909.  The  plaintiff  moved  back 
into  the  said  premises  October  5,  1909,  and  in  Novem- 
ber following  brought  suit  against  the  defendant  for 
$375.00  for  rent  for  the  months  of  July,  August  and 
September  and  certain  articles  claimed  to  be  missing 
from  the  said  premises ;  but  with  one  exception  offered 
no  evidence  to  support  her  claim  for  the  articles  al- 
leged to  be  missing.  The  jury  returned  a  verdict 
finding  the  issues  for  the  plaintiff  and  assessing  her 
damages  at  the  sum  of  $375.00,  and  the  court  entering 
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judgment  on  the  verdict,  the  defendant  comes  here  on 
writ  of  Qrror. 

The  defense  was  constructive  eviction,  and  by  rea- 
son thereof  the  defendant  abandoned  the  premises. 
The  defendant  introduced  testimony  tending  to  prove 
that  there  was  sewer  gas  in  the  said  premises;  that 
the  plaintiff's  agent  in  charge  and  control  of  the  said 
premises  was  repeatedly  notified  of  same  and  re- 
quested to  make  the  necessary  repairs  of  alleged  de- 
fective plumbing,  but  did  not  do  so;  that  the  defend- 
ant's wife  and  other  members  of  the  household  be- 
came seriously  HI,  and  by  reason  of  the  said  sewer 
gas  causing  said  premises  to  be  unfit  and  untenant- 
aWe  as  a  residence  the  defendant  was  forced  to  move 
therefrom.  The  plaintiff  denied  there  was  sewer  gas 
in  said  premises.  Some  of  the  witnesses  for  the  de- 
fendant testified  they  knew  what  sewer  gas  was,  and 
that  it  had  an  odor  and  they  knew  it  existed  in  said 
premises  by  the  odor  therein.  Witnesses  for  the 
plaintiff  testified  they  had  made  an  examination  of 
the  premises  at  the  time  in  question,  and  there  was 
no  sewer  gas  in  the  premises,  imd  some  said  there 
was  no  odor  to  sewer  gas;  and  one  witness,  a  city 
plumbing  inspector,  testified  that  sewer  gas  may  or 
may  not  have  an  odor.  During  the  examination  of  a 
witness  for  the  defendimt  as  to  sewer  gas  the  court 
said:  *' Sewer  gas  has  no  odor  as  I  understand  it." 
This  statement  was  improper,  for  it  concerned  a  dis- 
puted material  circumstance  going  to  the  issues  to  be 
passed  upon  by  the  jury,  and  the  remark  of  the  court 
would  naturally  have  great  weight  with  the  jury  in 
their  consideration  of  the  testimony  as  to  whether 
there  was  in  fact  sewer  gas  in  the  said  premises. 

Testimony  was  given  describing  the  symptoms  of 
the  illness  of  certain  members  of  the  household,  and 
the  defendant  called  Dr.  Herbst,  who  testified  that  he 
was  a  regular  licensed  physician  for  ten  years  and 
had  made  a  study  of  the  effect  of  sewer  gas  on  the 
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human  system;  ajud  he  was  then  asked  to  state  the 
effect  sewer  gas  had  on  the  human  system,  to  which 
the  plaintiff  objected  and  her  objection  was  sustained. 
The  testimony  of  the  doctor  was  clearly  admissible  as 
tending  to  show  whether  the  illness  of  said  persons 
as  claimed  was  caused  by  sewer  gas.  The  court  later 
stated  that  it  was  not  shown  that  the  said  persons  were 
affected  by  sewer  gas  and  struck  out  the  testimony  as 
to  the  illness  of  the  members  of  the  defendant's  house- 
hold. The  defendant  did  not  claim  to  have  been  ill. 
The  court  instructed  the  jury,  in  part,  as  follows: 
**  There  is  no  evidence  as  to  sickness  occurring  to  the 
defendant  from  sewer  gas.  Any  such  evidence  you 
may  have  heard  here  is  stricken  out,  because  all  peo- 
ple are  liable  to  get  sick,  and  we  can't  attribute  all 
the  sickness  of  this  time  of  the  year  to  sewer  gas, 
and  all  such  evidence  must  be  disregarded  by  you  en- 
tirely. ' ' 

The  general  doctrine  of  eviction  as  arising  from  the 
** failure  of  a  landlord  to  make  necessary  repairs  on 
the  demised  premises  may  be  succinctly  stated  as  fol- 
lows :  When  the  premises  become  untenantable  by  rea- 
son of  the  failure  of  the  landlord  to  do  what  is  law- 
fully required  of  him,  the  effect  is  eviction,  which  per- 
mits the  tenant  to  abandon  the  premises.''  11  Am.  & 
Eng.  Ency.  of  Law  (2nd  ed.),  p.  478,  and  authorities 
there  cited.  **  While  it  is  clear  that  breach  of  the 
covenant  on  the  part  of  the  landlord  by  failing  to 
make  repairs  will  not,  ordinarily,  furnish  ground  for 
the  tenant  to  resist  the  payment  of  rent  while  he  con- 
tinues to  occupy  the  premises,  yet  it  is  held  that  if, 
for  lack  of  repairs,  the  premises  are  rendered  useless 
for  the  purpose  for  which  they  were  leased,  as  by 
failing  to  keep  the  flumes  appurtenant  to  a  mill  in  re- 
pair, such  default  on  the  part  of  the'  landlord  may 
amount  to  an  eviction  and  the  tenant  will  be  justified 
in  abandoning  the  premises  and  refusing  to  pay  rent 
for  the  unexpired  term."  Taylor's  Landlord  and  Ten- 
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ant,  vol.  1,  sec.  330,  and  authorities  there  cited.  Other 
authorities  to  the  same  effect  are  McCardell  v.  Will- 
iams, 19  R.  I.  701 ;  Piper  v.  Fletcher,  115  Iowa  263.  In 
the  cases  of  Leonard  v.  Armstrong,  73  Mich.  577,  and 
Bradley  v.  Goicowria,  67  Howard's  Pr.  76,  it  was  held 
that  the  sewer  gas  in  the  premises  in  question  render- 
ing the  premises  untenantable,  there  was  a  construct- 
ive eviction,  and  the  tenants  having  abandoned  the 
premises  were  relieved  from  the  further  payment  of 
rent. 

**  Eviction  necessarily  being  the  result  of  an  in- 
tended, willful,  wrongful  act,  it  must  be  by  a  willful 
omission  of  duty,  or  a  commission  of  a  wrongful  act.** 
Barrett  v.  Boddie,  158  111.  479.  It  is  clear  that  under 
the  lease  the  plaintiff  was  bound  to  keep  the  premises 
in  proper  repair  to  render  them  tenantable  for  a  resi- 
dence, the  use  and  purpose  for  which  they  were  leased 
by  the  defendant.  Whether  the  premises  became  un- 
tenantable for  the  uses  and  purposes  for  which  they 
were  rented  because  of  a  failure  of  the  plaintiff  to 
repair  amounting  to  a  constructive  eviction  is  a  ques- 
tion of  fact  for  the  jury  under  all  the  evidence  and 
proper  instructions  of  the  court  as  to  the  law.  Rubens 
v.  Hill,  213  111.  523. 

The  court  instructed  the  jury  that  under  the  cir- 
cumstances the  defendant  moving  from  the  premises 
July  10th  and  the  rent  for  July  becoming  due  and  pay- 
able prior  thereto,  the  defendant  was  liable  for  $125.00, 
the  rent  for  the  month  of  July.  This  was  error.  If 
there  was  an  eviction,  the  defendant  was  discharged 
from  the  payment  of  rent  for  the  premises  subse- 
quent to  the  eviction.  Leadbeater  v.  Roth,  25  HI.  587 ; 
Wright  V.  Lattin,  38  HI.  293. 

The  defendant  after  leaving  the  premises  delivered 
the  key  to  the  plaintiff's  agent.  The  court  instructed 
the  jury:  **The  question  as  to  the  key  cuts  no  figure 
in  this  case  as  I  see  it."  It  seems  that  there  can  be 
no  constructive  eviction  without  a  surrender  of  the 
possession  of  the  premises*.    Bumham  v.  Martin,  90 
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m.  438;  Keating  v.  Springer,  146  lU.  496.  The  de- 
livery of  the  key  to  the  plaintiff  was  a  circumstance 
tending  to  prove  the  surrender  of  the  possession  of 
the  premises.  It  is  evident  that  the  court's  remarks, 
rulings  on  the  evidence  and  instructions  to  the  jury 
practically  eliminated  the  defense  of  eviction. 

There  were  other  errors,  but  as  there  appears  no 
reason  why  they  should  again  occur  on  another  trial 
of  the  case,  it  is  unnecessary  to  discuss  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hennessey  Bros.  Company  for  use  of  W.  J.  Gnmmins, 
Plaintiff  in  Error,  y.  St.  Mary's  Aeademy  of  Bene- 
dictine Sisters,  Defendant  in  Error. 

Gen.  No.  16,305. 

1.  Gabkishment — when  garnishee  defendant  not  liahle  on  note. 
A  garnishee  defendant  is  not  liable  on  a  note  to  the  nominal  plaint- 
iff where  the  same  has  been  transferred  to  a  third  party,  in  good 
faith,  before  maturity,  or  before  the  rendition  of  the  Judgment 
against  the  nominal  plaintiff. 

2.  Gabnishment — burden  on  henefioiaJ  plaintiff.  The  beneficial 
plaintiff  in  a  garnishment  proceeding  against  the  maker  of  a  note 
has  the  burden  to  show  that  a  transfer  of  the  note  to  a  third 
person  was  after  maturity  or  not  in  good  faith. 

8.  Gabnishment — note  made  to  nominal  plaintiff.  In  a  garnish- 
ment proceeding  on  a  note  made  by  the  garnishee  defendant  where 
a  third  party  alleged  as  holding  the  note  claims  to  hare  returned 
it  to  the  secretary  of  the  beneficial  plaintiff,  the  garnishee  Is  not 
liable,  as  there  is  no  evidence  that  such  note  was  in  the  hands  of 
the  nominal  plaintiff  at  the  time  of  service  of  the  garnishee  sum- 
mons. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  1912. 
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Statement  by  the  Court.  This  is  a  proceeding  in 
garnishment  brought  by  Hennessey  Brothers  Com- 
pimy  as  nominal  plaintiff  for  the  use  of  W.  J.  Cum- 
mins, the  beneficial  plaintiff,  based  on  a  judgment  for 
$1,000  recovered  November  28,  1908,  by  the  beneficial 
plaintiff  against  the  nominal  plaintiff,  in  which  the  St. 
Mary's  Academy,  the  defendant  in  error,  was  sum- 
moned as  garnishee  April  1,  1909.  The  garnishee 
wiswered  that  it  had  agreed  to  pay  the  nominal  plaint- 
iff $28,000  and  given  notes  therefor,  but  was  not  able 
to  state  the  amount  of  the  several  notes  so  given,  but 
had  been  informed  by  letters  of  R.  M.  Hennessey,  of 
the  Hennessey  Brothers  Company,  that  one  of  said 
notes  was  for  $10,000,  and  was  held  by  Judge  E.  F. 
Dunne;  that  another  was  for  $8,000  and  was  held  by 
S.  N.  Perry;  that  four  of  said  notes  were  for  $2,500 
each,  due  November  14,  1908;  that  one  of  said  notes 
was  in  the  hands  of  H.  L.  Ottenheimer,  one  in  the 
hands  of  M.  Schlessinger,  one  in  the  hands  of  Mrs. 
R.  M.  Hennessey,  and  one  in  the  hands  of  Mr.  Burxon ; 
that  all  of  said  notes  were  held,  as  stated  by  said  let- 
ter, as  collateral. 

The  answer  was  not  traversed,  but  the  parties 
named  in  the  answer  as  holders  of  said  notes,  with  the 
exception  of  ** Burxon,'*  were  made  parties  to  the 
suit,  were  served  with  notice,  and  all  were  called  as 
witnesses  on  behalf  of  the  beneficial  plaintiff.  Mor- 
ris Berkson,  styled  in  the  answer  ** Burxon,''  was  also 
called  as  a  witness  by  the  beneficial  plaintiff.  The 
court  held  that  the  nominal  plaintiff  had  no  right  of 
action  against  the  garnishee  defendant  for  any  moneys 
evidenced  by  said  notes  or  any  of  them,  and  discharged 
the  garnishee. 

RiCHABD  E.  BuBKB,  for  plaintiff  in  error. 

No  appearance  by  defendant  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 
No  question  is  made  as  to  the  judgment  so  far  as  it 
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relates  to  and  is  based  on  the  notes  given  to  the  nom- 
inal plaintiff  other  than  the  note  for  $2,500  which 
the  answer  alleged  was  held  by  ''Burxon/*  and  the 
note  for  $2,500  which  the  answer  alleged  was  held  by 
Mrs.  R.  M.  Hennessey.  Berkson  testified  that  in  Au- 
gust, 1908,  Levy,  the  secretary  of  the  beneficial  plain- 
tiff, brought  to  him  said  note  for  $2,500  and  asked  him 
to  accept  it  as  security  in  part  for  a  debt  he  owed  to  a 
client  of  Berkson;  that  he  kept  the  note  a  week  and 
his  best  recollection  was  that  he  then  returned  it  to 
Levy.  The  answer  states  that  the  note  was  due  No- 
vember 14,  1908.  Under  our  statute  no  person  is 
liable  as  garnishee  by  reason  of  having  made  any  nego- 
tiable instrument  **when  the  same  is  not  due,  in  the 
hands  of  the  defendant  at  the  time  of  the  service  of 
the  garnishee  summons,  or  the  rendition  of  the  judg- 
ment.'* R.  S.  c.  62,  §  15.  The  evidence  fails  to  show 
that  the  $2,500  note  in  question  was  due  in  the  hands 
of  the  defendant  at  the  time  of  the  service  of  the  gar- 
nishee summons  or  the  rendition  of  the  judgment,  ajud 
the  court  properly  held  that  the  garnishee  was  not 
liable  by  reason  of  having  made  said  note. 

The  evidence  introduced  by  the  beneficial  plaintiff 
shows  that  the  $2,500  note  held  by  Thomas  Hennessey 
was  transferred  to  R.  M.  Hennessey,  the  president  of 
Hennessey  Brothers  Company,  to  apply  on  his  salary 
of  $3,000  per  year  as  such  president;  that  in  January 
or  February,  1909,  he  delivered  said  note  to  his  wife, 
and  she,  some  time  in  the  following  spring,  delivered 
the  same  to  Thomas  Hennessey  as  collateral  security 
for  money  due  him  from  the  Hennessey  Brothers  and 
Evans  Company.  There  is  no  evidence  tending  to 
show  when  the  note  in  question  was  transferred  to 
R.  M.  Hennessey.  K  transferred  to  him  in  good 
faith  before  maturity  or  before  the  rendition  of  the 
judgment,  defendant  in  error  was  not  liable  as  gar- 
nishee by  reason  of  having  made  said  note.  If  the 
transfer  was  after  maturity  or  was  not  in  good  faith, 
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it  was  for  the  beneficial  plaintiff  to  show  such  fact  by 
proper  proof.  Wilhehni  v.  Haffner,  52  111.  222.  The 
evidence  does  not  show  either  that  the  note  was  trans- 
ferred after  maturity  or  that  the  transfer  to  R.  M. 
Hennessey  was  not  in  good  faith,  and  therefore  fails 
to  show  that  defendant  in  error  is  liable  as  garnishee 
by  reason  of  having  made  said  note. 
The  judgment  of  the  Municipal  Court  is  afl5rmed. 

Judgment  affirmed. 


Robert  Orant^  Plaintiff  in  Error,  y.  Emil  Feldman, 

Defendant  in  Error. 

Gen.  No.  16,312. 

1.  Bankruptcy — when  sale  to  hankrupt  may  he  rescinded. 
Where  a  person  indebted  to  the  extent  of  $9,000,  with  only  $150 
assets,  purchases  rugs  on  credit  for  $510,  and  it  further  appears 
that  at  about  that  time  he  had  consulted  counsel  with  reference 
to  filing  a  petition  in  bankruptcy,  which  was  subsequently  done, 
such  sale  may  be  rescinded  and  the  goods  recovered. 

2.  Bankbuptcy — purchase  of  goods  in  contemplation  of.  Where 
a  person  purchases  goods  on  credit,  knowing  that  he  is  insolvent 
and  has  no  reasonable  expectation  of  paying  for  such  goods,  such 
sale  may  be  rescinded  on  the  filing  of  a  voluntary  petition  in  bank- 
ruptcy. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
QooDNOW,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.  Reversed  and  Judgment  here.  Opinion  filed  June  17, 
1912. 

Statement  by  the  Court.  In  April,  1909,  defend- 
ant in  error  purchased  of  plaintiff  in  error  four 
Oriental  rugs  at  prices  amounting  in  aggregate  to 
$510.  The  sale  was  for  cash,  and  on  payment  in  cash 
the  buyer  was  to  have  a  discount  of  30  per  cent.  It 
was  agreed  that  the  buyer  might  exchange  any  of  said 
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rags  and  exchanges  were  made,  the  last  on  May  5th, 
May  17th  the  buyer  filed  his  voluntary  petition  in  bank- 
ruptcy, in  which  he  scheduled  a  debt  of  $510  to  Grant 
and  other  debts  amounting  to  over  $9,000.  The  only 
assets  scheduled  were : 

Necessary  wearing  apparel $  50.00 

Three  rugs  200.00 

One  bookcase  50.00 

One  dresser 50.00 

The  petitioner  was  the  head  of  a  family  residing 
with  him,  and  claimed  all  of  said  assets  as  exempt 
under  the  statute.  Plaintiff  in  error  brought  replevin 
against  defendant  in  error  and  the  four  rugs  were 
taken  on  a  writ.  The  case  was  submitted  to  the  court, 
which  gave  judgment  for  the  defendant  and  ordered 
that  a  writ  of  retorno  hdbendo  issue. 

Hebman  Frank,  for  plaintiff  in  error. 

James  T.  Bbady  and  Edwin  J.  Babeb,  for  defendant 
in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

In  Farwell  v.  Hanchett,  120  111.  573-580,  the  court 
quoted  with  approval  the  following  from  Benjamin  on 
Sales,  Sec.  439 : 

**A  purchase  of  goods  by  one  who,  at  the  time,  in- 
tends not  to  pay  for  them,  is  such  a  fraud  as  will  en- 
title the  vendor  to  avoid  the  sale,  although  there  were 
no  fraudulent  misrepresentations  or  false  pretenses.  *' 
The  ultimate  fact  to  be  proven  by  the  seller  is  that 
the  buyer  bought  the  goods  with  the  intention  not  to 
pay  for  them.  Such  intention  is  not  conclusively  in- 
ferred from  the  facts  alone  that  the  buyer  knew  that 
he  was  insolvent  and  failed  to  disclose  it  to  the  seller. 
But  from  such  facts,  taken  in  connection  with  the  con- 
duct and  circumstances  of  the  buyer,  the  intention  to 
never  pay  for  the  goods  may  be  often  inferred. 

Here  the  defendant  scheduled  debts  in  excess  of 
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$9,000,  all,  with  the  exception  of  the  $510,  scheduled 
as  due  for  the  rugs,  contracted  before  the  purchase  of 
the  rugs.  Excluding  the  rugs,  he  scheduled  assets 
to  the  value  of  $150.00.  Nearly  $1,000  of  the  debts 
scheduled  were  contracted  in  1909  for  the  rugs  in 
question  and  for  wearing  apparel  and  jewelry  for  de- 
fendant and  his  wife.  Thirteen  of  the  debts  scheduled 
were  judgments  against  the  defendant.  He  had  been 
examined  under  supplemental  proceedings,  had  often 
scheduled,  and  one  or  more  of  his  judgment  credit- 
ors were  threatening  to  institute  proceedings  against 
him.  Defendant  consulted  counsel  in  reference  to  fil- 
ing a  petition  in  bankruptcy  about  the  time  of  his  pur- 
chase of  the  rugs  from  the  plaintiff.  ' '  There  is  a  pre- 
sumption that  every  reasonable  person  anticipates  and 
intends  the  ordinary  and  probable  consequences  of 
faiown  causes  and  conditions.  Hence,  if  a  purchaser 
of  goods  has  knowledge  of  his  own  insolvency  and  of 
his  inability  to  pay  for  them,  his  intention  not  to  pay 
should  be  presumed."  Talcott  v.  Henderson,  31  Ohio 
St.  162.  The  defendant  was  insolvent  and  knew  that 
he  was  insolvent  and  had  no  reasonable  expectation 
of  paying  for  the  rugs  when  he  bought  them,  and  we 
think  that  he  bought  the  rugs  in  contemplation  of  filing 
a  petition  in  bankruptcy. 

Our  conclusion  from  the  evidence  is  that  the  defend- 
ant purchased  the  rugs  with  the  intention  not  to  pay 
for  them,  and  that  therefore  the  plaintiff  was  entitled 
to  rescind  the  sale  and  recover  the  goods. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed with  judgment  here  for  the  plaintiff. 

Reversed  and  judgment  here. 
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Louisa  Buehlman,  Defendant  in  Error,  t.  George  F. 

Koester,  Plaintiff  in  Error. 

Gen.  No.  16,347. 

1.  Appeal  and  ebbob — when  improper  form  of  judgment  toill  not 
reverse.  Since  an  action  under  R,  S.  c.  95,  §  10,  to  recover  a 
penalty  from  a  trustee  refusing  to  release  a  trust  deed,  Is  one  in 
debt,  a  Judgment  for  "damages"  is  Irregular,  but  such  irregularity 
is  not  reversible  error. 

2.  MoBTOAGEs — when  trustee  jv>stifled  in  refusing  to  release  trust 
deed,  A  deed  of  trust  provided  that,  on  failure  to  maintain  insur- 
ance payable  to  the  trustee,  insurance  might  be  procured  and  that 
the  money  paid  should  be  additional  Indebtedness.  After  the  ex- 
piration of  a  policy  the  mortgagor  obtained  insurance  payable  to 
the  holder  of  the  notes,  but  prior  to  the  expiration  the  trustee 
procured  other  insurance.  The  grantors  in  the  trust  deed  conveyed 
a  part  of  the  property  and  the  notes  were  afterwards  paid.  The 
trustee  refused  to  release  the  deed  unless  his  insurance  premium 
was  paid  and  was  sued  under  R.  S.  c.  95,  §  10,  by  the  mortgagor's 
grantee  to  recover  a  penalty  for  the  refusal.  Held,  the  position 
of  the  plaintiff  was  the  same  bb  the  mortgagor  and  she  was  not 
entitled  to  recover. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Mangha 
Bbugoemeyeb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Reversed.    Opinion  filed  June  17,  1912. 

Statement  by  tlie  Court.  July  29,  1902,  Christoph 
Mayer  and  wife  executed  a  trust  deed  in  the  nature  of 
a  mortgage  to  George  F.  Koester,  trustee,  to  secure 
their  principal  note  for  $8,000  and  certain  interest 
notes,  all  payable  to  their  own  order  and  by  them  en- 
dorsed. The  notes  were  delivered  to  John  P.  Gondolph 
and  were  by  him  held  and  owned  until  after  1904,  when 
he  sold  them  to  Virgil  F.  Brand.  The  grantors  in  said 
trust  deed  covenanted  to  keep  the  buildings  on  said 
premises  insured  in  such  companies  as  the  holder  of 
said  notes  should  direct  and  to  deliver  the  policies  to 
the  holder  of  said  notes,  so  written  as  to  make  the 
loss  payable  to  the  grantee  in  said  trust  deed  as  his 
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interest  might  appear,  and  that  in  the  event  of  their 
failure  to  so  insure,  the  grantee  or  the  holder  of  said 
indebtedness  might  procure  such  insurance  and  all 
moneys  so  paid  the  grantors  agreed  to  pay,  and  that 
the  same,  with  interest,  should  be  so  much  additional 
indebtedness  secured  by  said  trust  deed.  A  policy  of 
insurance  on  said  premises  held  by  Gondolph  expired 
July  2,  1904.  Mrs.  Mayer,  one  of  the  grantors  in  the 
trust  deed,  told  Putkamer,  an  insurance  man,  that  she 
would  give  him  the  insurance  on  said  buildings,  and 
he  caused  a  policy  to  be  issued  with  loss  payable  to 
Gondolph.  It  does  not  appear  that  this  insurance  was 
taken  out  before  the  expiration  of  the  former  policy. 
Prior  to  the  expiration  of  the  former  policy  the  trustee 
procured  other  insurance  and  paid  therefor  $32.  The 
grantors  in  said  trust  deed  in  1905  conveyed  a  portion 
of  the  mortgaged  premises  to  defendant  in  error, 
Buehlman.  The  notes  secured  by  the  trust  deed  were 
all  p£tid  and  cancelled  and  Mrs.  Buehlman  demanded 
that  the  trustee  release  said  trust  deed,  and  gave  him 
notice  that  unless  he  did  so  she  would  take  advantage 
of  sec.  10,  chap.  95,  of  the  Eevised  Statutes  of  Illi- 
nois. The  trustee  refused  to  release  said  trust  deed 
unless  the  amount  paid  by  him,  for  insurance  was  re- 
paid to  him.  Mrs.  Buehlman  then  brought  this  action 
of  debt  to  recover  under  the  statute  the  sum  of  $50 
for  failure  to  release  said  trust  deed.  The  cause  was 
submitted  to  the  court  and  the  court  found  the  issues 
for  the  plaintiff,  assessed  plaintiff's  damages  at  $50, 
gave  judgment  for  the  damages  so  assessed  and  costs, 
and  the  defendant  sued  out  this  writ  of  error. 

LoBSOH,  ScoFTELD  &  LoEsoH,  f  or  plaintiff  in  error. 
D.  B.  Bbillow,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 
The  judgment  for  *' damages''  was  irregular,  as  the 
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action  was  debt,  but  snch  irregularity  is  not  a  ground 
of  reversal.    E.  E.  Go.  v.  Steele,  69  111.  253. 

The  statute  under  which  the  action  is  brought  is  as 
follows :  *  *  If  any  mortgagee  or  trustee  in  a  deed  in  the 
nature  of  a  mortgage  ♦  •  ♦  knowing  the  same  to 
be  paid,  shall  not,  within  one  month  after  the  payment 
of  the  debt  secured  by  such  mortgage  or  trust  deed  and 
request  and  tender  of  his  reasonable  charges,  release 
the  same,  he  shall,  for  every  such  offense,  forfeit  and 
pay  to  the  party  aggrieved  the  sum,  *  *  etc  Illinois  Re- 
vised Statutes,  chap.  95,  sec.  10. 

It  does  not  appear  that  the  insurance  taken  out  by 
Putkamer  was  taken  out  before  the  expiration  of  the 
former  policy,  or  that  the  defendant  was  notified  be- 
fore he  took  out  the  insurance  for  which  he  paid  $32 
that  new  insurance  had  been  or  would  be  taken  out  by 
the  mortgagors,  and  the  policy  taken  out  by  Putkamer 
was  payable  to  the  holder  of  the  notes  secured  by  the 
trust  deed  and  not  to  the  grantee  therein,  as  the  deed 
provided.  Under  the  circumstances  shown  by  the  evi- 
dence the  defendant  was,  at  the  time  he  procured  the 
new  insurance,  authorized  to  procure  such  new  insur- 
ance, and  the  amount  paid  by  him  therefor  by  the 
terms  of  the  trust  deed  became  so  much  additional  in- 
debtedness secured  by  said  trust  deed.  Mrs.  Buehl- 
man  acquired  her  interest  in  the  property  subject  to 
the  trust  deed,  and  her  position  as  the  grantee  of  the 
mortgagors  was  the  same  as  that  of  the  mortgagors. 
Baker  v.  Aalberg,  183  111.  258. 

The  evidence  fails  to  show  that  all  of  the  indebted- 
ness secured  by  the  trust  deed  had  been  paid,  and  the 
court  therefore  erred  in  rendering  judgment  for  the 
plaintiff. 

The  judgment  is  reversed  but  the  cause  will  not  be 
remanded. 

Judgment  reversed. 
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Johanna  Belss^  Plaintiff  in  Error^  t.  Martin  Neimes^ 

Defendant  in  Error. 

Gen.  No.  16,368. 

1.  AooouNT  STATED — whcfi  evidence  insuHhient  to  show  good 
catise  of  action,  A  wife  gave  her  husband  various  sums  of  money 
to  give  to  the  defendant  for  the  husband's  joint  interest  in  a 
saloon  purdiased,  but  she  was  not  present  when  the  money  was 
paid  to  the  defendant  Subsequently  the  defendant  gave  her  a 
receipt,  which  was  a  naked  acknowledgment  of  receiving  the  money, 
and  promised  he  would  give  the  money  to  her.  Held,  the  promise 
was  without  consideration  and  a  good  cause  of  action  as  on  an  ac- 
count stated  was  not  established. 

2.  Contracts — no  liability  on  acknowledgment  of  receipt  of 
money.  An  instrument  that  is  a  mere  naked  acknowledgment 
that  the  defendant  had  received  a  certain  amount  from  the  plaint- 
iff imports  no  promise  or  obligation. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  June  17,  i912. 

Statement  by  the  Conrt.  The  plaintiff,  Johaima 
Beiss,  is  the  wife  of  Charles  Reiss.  In  December,  1908, 
she  gave  to  her  husband  $100,  in  January,  1909,  $150 
and  in  February,  $250  of  her  own  money  to  give  to  the 
defendant  to  pay  for  an  interest  in  a  saloon  which  he 
and  the  defendant  had  bought.  March  11,  1909, 
Charles  Reiss  was  arrested  and  defendant  applied  to 
plaintiff  and  her  parents  to  give  bail  for  him.  This 
they  declined  to  do  unless  the  defendant  would  give 
a  receipt  for  the  money  which  he  had  received.  De- 
fendant then  gave  to  the  plaintiff  the  following  re- 
ceipt : 

**Mch.  11,  1909.  Received  of  Mrs.  Johanna  Reiss 
five  hundred  dollars.    $500. 

^*  Martin  Nbimes." 

Johanna  Reiss  brought  an  action  against  Neimes 
to  recover  said  money.    The  cause  was  submitted  to 
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the  court  and  there  was  a  judgment  of  nil  capiat,  to 
reverse  which  the  plamtiflf  prosecutes  this  writ  of 
error. 

John  Stblk,  for  plaintiff  in  error. 

Douglas  C.  Gregg,  for  defendant  in  error. 

Mr.  Justice  Baser  delivered  the  opinion  of  the  court. 

The  contention  of  the  plaintiff  in  error  is  that  the 
evidence  made  out  in  her  favor  a  good  cause  of  action 
as  on  an  account  stated.  The  instrument  is  a  mere 
naked  acknowledgment  that  the  defendant  had  received 
$500  of  the  plaintiff.  There  is  in  it  no  promise  or 
undertakiag  in  regard  to  the  money,  no  intimation  as 
to  the  character  in  which  it  was  received,  or  of  any 
purpose  or  intention  with  respect  to  its  future  dis- 
position. No  promise  or  obligation  is  imported  by 
the  instrument.  No  liability  can  fairly  be  implied 
from  its  terms.  If  there  is  any  contract,  promise  or 
liability,  it  arises  from  facts  outside  of  the  receipt. 
Ashley  v.  Vischer,  24  Cal.  322. 

Plaintiff  testified  that  when  her  husband  got  from 
her  the  $100  he  said  be  was  going  to  buy  a  saloon 
with  Neimes;  that  when  he  got  the  $150  he  said  he 
wanted  to  give  it  to  Neimes  for  the  saloon ;  that  when 
he  got  the  $250  he  was  already  in  the  saloon  and  said 
he  must  give  the  money  to  Neimes,  that  he  was  buying 
the  saloon  with  Neimes.  She  further  testified  that  she 
never  gave  Neimes  any  money  and  was  not  present 
when  her  husband  gave  Neimes  any  money.  Some 
of  the  witnesses  testified  that  at  the  time  the  receipt 
was  given  Neimes  said  he  would  give  the  $500  to 
plaintiff,  but  if  he  was  not  liable  for  the  money  to  the 
plaintiff  before  such  promise  was  made,  he  did  not 
become  liable  because  of  such  promise,  for  in  that 
case  it  was  without  consideration. 

We  think  the  record  is  free  from  error,  and  the 
judgment  is  affirmed. 

Affirmed. 
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Basil  Maxant  and  Gustay  Tatter,  Trading  as  Maxant 
&  Co.,  Defendants  in  Error,  t.  The  Ghieago  Screw 
Co.,  Plaintiff  in  Error. 

Gen.  No.  16,371. 

1.  Sales — when  time  of  delivery  is  not  extended.  Where  goods 
to  be  manufactured  are  to  be  delivered  by  a  certain  day,  if  a  sales- 
man of  the  manufacturers  testifies  in  an  action  by  the  purchaser 
to  recover  a  payment  that  the  purchaser  agreed  to  an  extension 
of  time,  which  evidence  is  denied  by  the  purchaser,  the  court  may 
properly  find  that  the  time  for  performance  was  not  extended. 

2.  Sales — when  delay  in  performance  is  ground  for  cancellation. 
Where  screws  and  button  dies  to  be  manufactured  are  to  be  de- 
livered by  a  certain  day  and  an  advance  pa3rment  is  made,  if  the 
manufacturer  wiU  not  be  ready  to  deliver  the  goods  until  twb 
months  after  the  day  named  the  purchaser  at  the  end  of  one 
month  may  cancel  the  contract  and  recover  the  money  advanced. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F. 
GiBTEN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.    Affirmed.    Opinion  filed  June  17,  1912. 

Gridley,  Culver  &  Kinq,  for  plaintiff  in  error. 

HoRTON,  WicKETT,  MiLLER  &  Meier,  for  defendants 
in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

May  29,  1909,  the  plaintiffs,  defendants  in  error 
here,  ordered  the  defendant  to  make  for  them  5,000 
screws  and  1,500  sets  of  button  dies  from  patterns 
to  be  furnished  by  plaintiffs.  The  samples  were  de- 
livered to  defendant  June  23rd.  The  evidence  is  con- 
flicting as  to  the  time  when  the  dies  were  to  be  fur- 
nished, but  from  it  the  trial  court  might  properly  find 
that  they  were  to  be  furnished,  at  the  latest,  in  nine 
weeks  from  the  time  the  samples  were  delivered,  and 
therefore  that  they  were  to  be  furnished  by  Septem- 
ber 1.    Some  days  after  the  order  was  given  the  de- 
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fendant  demanded  that  plaintiff  pay  in  advance  on 
the  order  $250,  and  the  defendant  made  snch  payment 
June  12.  Nothing  was  said  as  to  the  place  of  delivery. 
In  September  and  October  the  plaintiffs  made  repeated 
demands  that  the  defendant  furnish  the  dies,  and  Octo- 
ber 4  notified  the  defendant  by  letter  that  they  con- 
sidered the  order  cancelled  and  requested  the  return 
of  the  money  paid  in  advance. 

Whether  there  was  an  agreement  to  extend  the  time 
of  performance  to  November  5  was  another  contro- 
verted question.  Gorman,  a  salesman  for  the  defend- 
ant, testified  that  Maxant,  one  of  the  plaintiffs,  told 
him  about  October  5  that  if  the  dies  were  furnished 
by  November  5  it  would  be  satisfactory  to  the  plaint- 
iffs, and  Maxant  testified  that  he  made  no  such  state- 
ment to  Gorman.  On  this  evidence  the  court  might 
properly  find  that  the  time  of  performance  was  not 
extended. 

The  defendaiit  was  not  ready  to  deliver  the  dies 
until  November  5. 

We  think  that  from  the  evidence  the  court  might 
properly  find  that  this  was  an  unreasonable  delay  and 
constituted  such  a  breach  of  the  contract  by  the  defend- 
ant as  gave  the  plaintiffs  the  right  to  cancel  the  con- 
tract and  recover  the  money  advanced  by  them  to  de- 
fendant thereon. 

The  judgment  is  for  the  amount  of  money  so  ad- 
vanced^ and  is  affirmed. 

Affirmed. 
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John  C.  Hemmer,  Appellant,  t.  New  Illinois  Athletic 

Club  of  Chicago,  Appellee. 

Gen.  No.  16,362. 

1.  CoKTBAOTfl — puhUcation  of  magazine.  Where  a  contract  pro- 
Tided  that  subscriptions  to  a  certain  magazine  published  for  de- 
fendant club  by  plaintiff  should  be  collected  from  such  members 
as  elected  to  subscribe  and  should  be  the  property  of  the  club; 
and  that  the  club  should  furnish  the  publisher  with  a  list  of  the 
members  four  times  a  year  for  a  subscription  list,  to  each  of  whom 
each  current  issue  of  the  magazine  should  be  sent;  and  a  modify- 
ing contract  provided  that  the  publisher  should  receive  the  entire 
sum  realized  from  subscriptions,  and  that  subscription  accounts 
were  to  be  included  in  the  monthly  accounts  sent  to  the  members, 
but  that  the  club  did  not  guarantee  the  collection  of  the  subscrip- 
tions; under  the  terms  of  such  contracts  the  publisher  was  bound 
to  send  the  magazine  to  every  member  whose  name  appeared  on 
the  list  furnished  by  the  club,  whether  such  members  subscribed 
or  not;  and  the  reasonable  construction  thereof  is  that  the  club 
agreed  to  send  bills  to  its  members  on  the  subscription  list  which 
where  no  members  elected  to  subscribe  was,  as  between  the  parties, 
the  list  of  members  furnished  to  the  publisher  by  the  club. 

2.  Evidence — when  question  whether  proper  for  fury  depends 
on  foundation  laid.  On  action  by  a  publisher  against  a  club  for 
breach  of  contract  to  send  bills  to  its  members  for  subscriptions 
to  the  plaintiff's  magazine  whether  proper  data  for  the  considera- 
tion of  the  Jury  in  fixing  the  damages  is  furnished  by  evidence 
of  the  custom  of  other  clubs,  and  also  evidence  of  the  measure  of 
damages  of  the  amount  collected  by  the  club  for  subscriptions  for 
a  magazine  published  by  it  and  sent  to  its  members,  depends  on 
the  foundation  laid  therefor. 

Ai^al  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  C. 
ScovEL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.    Reversed  and  remanded.    Opinion  filed  July  8,  1912. 

Chuboh  &  McMuEDY,  for  appellant. 

J 

Lawbencb  &  FoiiSOM,  for  appellee. 

Mb.  Pbbsidino  Justiob  Smith  delivered  the  opinion 
of  the  court. 
The  appellant  brought  snit  to  recover  damages  from 
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the  appellee  for  breach  of  contract.  At  the  close  of 
the  case  for  the  plaintiff,  the  appellant  here,  the  court 
held  that  no  evidence  had  been  introduced  tending  to 
prove  a  breach  of  the  contract,  and  instructed  the  jury 
to  find  for  the  defendant,  here  the  appellee,  and  en- 
tered a  judgment  on  the  verdict  returned  as  in- 
structed. 

On  June  1,  1906,  the  parties  entered  into  a  written 
contract,  whereby  the  appellant  agreed  to  publish  for 
five  years,  at  his  own  expense,  a  monthly  magazine 
to  *  *  contain  reading  matter  of  interest  to  the  members 
of  the  New  Illinois  Athletic  Club  of  Chicago,"  to  be 
called  ''The  Illinois.'*  By  the  terms  of  the  contract 
the  appellee's  president  has  the  right  *'to  pass  upon 
the  reading  matter,  advertising,  illustrations,  and 
upon  the  make-up  and  appearance  of  the  said  maga- 
zines, and  if,  in  his  judgment,  he  deems  it  best,  shall 
have  the  right  to  reject  any  of  the  reading  matter, 
advertising,  illustrations  or  change  the  make-up  or 
appearance  of  the  said  magazine,  and  this  right  is  to 
be  exercised  for  each  and  every  issue  of  this  magazine 
during  the  life  of  this  contract."  The  subscription 
price  was  one  dollar  per  year,  ''which  subscription 
shall  be  collected  by  the  party  of  the  first  part  from 
such  members  of  the  New  Illinois  Athletic  Club  of 
Chicago  as  elect  to  subscribe,  which  subscriptions 
shall  belong  to  and  be  the  property  of  the  party  of  the 
first  part,  the  New  Illinois  Athletic  Club  of  Chicago, 
and  the  party  of  the  first  part  shall  four  times  a  year 
furnish  the  party  of  the  second  part  with  a  list  of  its 
members,  to  each  and  all  of  whom  each  and  every 
month  the  party  of  the  second  part  will  mail  the  cur- 
rent number  of  said  magazine  for  that  month."  The 
contract  also  stated:  "The  consideration  of  this  con- 
tract shall  be  the  party  of  the  first  part"  (appellee) 
"permitting,  allowing  and  authorizing  the  said  party 
of  the  second  part"  (appellant)  "to  publish  the  mag- 
azine hereinbefore  mentioned,  called  'The  Illinois,' 
adopting  it  as  its  official  club  paper  and  furnishing 
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the  party  of  the  second  part  with  a  list  of  its  members 
for  a  subscription  list,  and  the  consideration  from  the 
the  said  party  of  the  second  part  to  the  said  party  of 
the  first  part  shall  be  the  publishing  of  the  said  mag- 
azine according  to  the  terms  and  conditions  herein- 
before mentioned/* 

On  May  23,  1907,  the  parties  entered  into  what  they 
termed  a  ** Modifying  Contract,**  wherein  it  was  pro- 
vided that  appellant  ''shall  receive  the  entire  sum 
realized  from  subscriptions  for  the  magazine  called 
'The  Illinois,'  received  from  the  members  of  the  New 
Illinois  Athletic  Club  of  Chicago. 

"Third.  The  party  of  the  first  part'*  (appellee) 
"agrees  to  include  said  subscription  accounts  in  its 
monthly  accounts  sent  to  its  members  on  ot  about 
the  first  day  of  August,  A.  D.  1907,  and  agrees  to 
turn  over  to  the  party  of  the  second  part**  (appel- 
lant) "all  of  the  amount  so  received,  but  it  is  ex- 
pressly agreed  that  the  party  of  the  first  part  does 
not  guarantee  the  collection  of  any  or  all  the  said 
subscriptions.**  In  the  consideration  of  the  case  it 
is  not  necessary  to  recite  the  other  parts  of  the  said 
contracts. 

The  appellant  published  and  sent  a  copy  of  said 
magazine  to  appellee's  members  up  to  and  including 
May,  1908,  and  claimed  damages  because  of  the  fail- 
ure of  the  appellee  to  include  subscription  accounts  for 
said  magazine  in  its  monthly  accounts  sent  to  its  mem- 
bers about  August  1,  1907,  as  agreed  by  the  terms  of 
said  "Modifying  Contract.'*  The  appellee  argued 
that  the  said  contract  required  it  to  send  subscription 
accounts  to  those  only  "as  elect  to  subscribe,"  and 
as  none  of  the  members  had  elected  to  subscribe,  there 
were  no  subscribers,  and  therefore  no  obligation  rested 
upon  it  under  said  contracts  to  send  subscription  ac- 
counts to  its  members.  The  trial  court  agreed  with 
the  appellee  in  its  construction  of  the  contracts,  and 
upon  that  theory  instructed  the  jury. 

As  provided  by  the  contract,  the  magazine  was  to 
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be  made  np  under  the  direction  of  the  appellee's 
president,  and  was  to  contain  reading  matter  of  in- 
terest to  appellee's  members  and  be  its  official  publi- 
cation. The  appellee  was  to  furnish  appellant  at  cer- 
tain times  a  list  of  its  members  '*for  a  subscription 
list/'  and  appellant  was  obligated  to  send  to  each 
member  on  said  list  each  issue  of  the  said  magazine 
during  the  life  of  said  contracts.  It  is  clear  that  un- 
der the  first  contract  the  appellee  was  to  collect  and 
retain  such  amounts  as  it  could  from  its  members  who 
elected  to  subscribe;  and  it  seemed  to  be  recognized 
that  it  could  not  enforce  collection  from  its  members 
except  as  to  those  who  did  in  fact  subscribe  for  the 
magazine.  It  is  also  evident  under  the  terms  of  the 
said  contracts,  even  though  members  did  not  elect  to 
subscribe  or  pay  for  the  magazine,  that  the  appellant 
was  nevertheless  bound  by  the  terms  of  his  contract 
with  appellee  to  send  each  issue  of  his  magazine  to 
every  member  whose  name  was  on  the  subscription 
list  furnished  him  by  appellee.  In  other  words,  the 
subscription  list  between  the  parties  to  the  contracts 
was  the  list  of  names  furnished  appellant  by  appellee. 
The  members  of  the  club  were  not  individually  liable  to 
the  appellant  as  subscribers,  and  there  was  no  inten- 
tion to  so  make  them.  Under  the  terms  of  the  modi- 
fying contract  the  appellee  bound  itself  to  send  out 
biUs,  and,  if  any  amounts  were  collected  thereon,  to 
pay  same  to  appellant.  At  the  time  no  bills  had  been 
sent  for  the  magazine  to  any  of  its  members,  and 
none  had  elected  to  subscribe  thereto.  It  would  there- 
fore seem  that  the  fair  and  reasonable  construction 
of  the  contracts  is  that  the  appellee  agreed  to  send 
bills  to  its  members  on  the  subscription  list,  that  is, 
the  only  subscription  list  existing  at  the  time,  and 
which,  as  between  the  parties  to  the  contracts,  was 
the  list  of  the  members  furnished  to  appellant  by  the 
appellee.  It  also  appears  that  this  was  the  construc- 
tion of  the  contract  by  the  parties,  at  least  until  suit 
was  begun. 
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The  appellant  testified  that  he  repeatedly  requested 
Mr.  Thompson,  the  President  of  the  Club,  to  send  out 
the  subscription  charges  to  the  members  as  agreed, 
and  Mr.  Thompson  said  to  him,  *'He  would  take  care 
of  it  and  see  that  the  matter  was  taken  up  properly 
over  at  the  Club  and  statements  sent;  he  wanted  to 
see  me  get  my  money.'*  Under  date  of  January  7, 
1908,  Mr.  Moulton,  the  chairman  of  the  appellee's  Fi- 
nance Committee,  wrote  Mr.  Stevenson,  another  mem- 
ber of  the  Finance  Committee,  enclosing  a  letter  from 
appellant  in  regard  to  these  subscription  accounts, 
and  said  in  part:  ''Will  you  please  turn  this"  (Mr. 
Hemmer 's  letter)  ''over  to  Mr.  Goodbody  with  in- 
structions to  open  a  special  account  to  be  known  as 
'Subscription  Account'  on  the  Club  books.  I  should 
like  to  see  that  the  Club  carries  out  this  contract  with 
Mr.  Hemmer."  The  testimony  of  Mr.  Lytton,  ap- 
pellee's vice-president,  also  tends  to  prove  such  was 
the  construction  of  the  contract  by  the  parties.  But 
the  said  subscription  accounts  were  never  sent  by  ap- 
pellee to  any  of  its  members. 

We  may  observe  that  we  think  the  court  properly 
excluded  the  evidence  as  to  the  custom  in  other  clubs ; 
also  the  evidence  on  the  measure  of  damages  of  the 
amount  collected  by  the  Club  for  subscriptions  for  a 
magazine  published  and  sent  to  its  members  by  the 
appellee.  Whether  such  evidence  might  be  proper  as 
data  to  be  considered  by  the  jury  in  fixing  the  dam- 
ages, would  depend  upon  the  foundation  laid  there- 
for; but  as  to  whether  such  foundation  might  be  laid 
to  make  the  said  evidence  competent,  we  can,  of  course, 
express  no'  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Norman  E.  New,  Defendant  in  Error,  y.  Tke  Chicago, 
Boek  Island  A  Paelfle  Bailway  Company,  Plaint- 
iff in  Error. 

Gen.  No.  16,888. 

1.  Master  and  servant — when  consignor  not  hovnd  hp  Mil  of 
lading  signed  hy  teamster.  There  Is  no  evidence  that  a  teamster 
was  authorized  to  sign  a  bill  of  lading  limiting  a  carrier's  liability 
for  loss  or  damage  to  goods  and  to  bind  the  consignor  thereby 
and  no  presumption  to  that  eftect  where,  though  such  teamster 
signed  the  bill  as  consignor,  the  carrier  knew  that  the  plaintiff 
was  the  consignor. 

2.  Cabbiebs — when  hill  of  lading  limiting  lidbiHty  properly  ex- 
cluded. On  action  against  a  carrier  for  loss  of  goods  a  bin  of  lad- 
ing limiting  the  carrier's  liability,  signed  by  a  teai^ter  fn  the 
consignor's  employ,  Is  properly  excluded  where  the  teamster  had 
no  authority  to  sign  and  where  no  assent  by  the  consignor  is 
shown. 

EIrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  July  8,  1912. 

Chablbs  T.  Schwabz  and  M.  L.  Bell,  for  plaintiflf 
in  error. 

Baker  &  Holdeb,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  defendant  in  error,  hereinafter  called  plaintiff, 
delivered  to  the  plaintiff  in  error,  hereinafter  called 
defendant,  at  Ottawa,  Illinois,  certain  household  goods 
for  shipment  to  Chicago ;  and  claimed  that  among  the 
same  was  a  box  of  books  of  the  value  of  $1,000,  which 
was  never  delivered  by  the  defendant  to  the  plaintiff 
at  Chicago,  and  brought  suit  for  said  sum  in  the  Mu- 
nicipal Court  of  Chicago.  The  jury  found  for  the 
plaintiff  and  assessed  his  damages  at  the  sum  of  $300. 
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On  the  plaintiff  remitting  $100  the  conrt  entered 
judgment  against  the  defendant  for  $200. 

The  defendant  claimed  that  it  delivered  to  the 
plaintiff  at  Chicago  all  goods  received  from  him  at 
Ottawa,  and  also  that  the  damages  are  excessive.  On 
the  evidence  pertaining  to  these  questions,  as  pre- 
sented in  the  record,  we  are  not  able  to  answer  the 
same  to  our  satisfaction.  However,  they  were  ques- 
tions of  fact  for  the  jury,  and  we  do  not  think  we 
should  hold  that  the  verdict  was  clearly  and  mani- 
festly against  the  weight  of  the  evidence. 

It  was  claimed  by  the  plaintiff  that  the  said  box 
contained  from  400  to  450  books  and  weighed  about 
600  pounds.  When  the  teamster  employed  by  the 
plaintiff  to  haul  the  said  goods  to  the  defendant's 
freight  house  at  Ottawa  there  delivered  them,  the  de- 
fendant gave  the  teamster  a  bill  of  lading  for  said 
goods,  made  out  in  the  name  of  the  plaintiff,  and 
thereupon  the  teamster  signed  his  name  as  consignor 
to  a  contract  releasing  the  said  defendant,  in  consid- 
eration of  a  certain  reduced  rate  on  said  goods,  from 
all  liability  from  any  loss  or  damage  to  said  goods 
in  excess  of  $5  per  100  pounds.  The  defendant  of- 
fered the  said  contract  in  evidence,  and  the  plaintiff 
objected  thereto  on  the  grounds  that  it  had  not  been 
shown  the  teamster  had  authority  to  sign  the  same, 
and,  further,  that  there  was  no  evidence  that  the 
plaintiff  had  assented  thereto.  The  court  sustained 
the  objection  and  excluded  the  contract,  and  this 
ruling  is  urged  as  erroneous. 

The  evidence  pertaining  to  the  employment  by  the 
plaintiff  of  the  teamster  was  that  the  latter  was 
to  '* move  his '^  (plaintiff's)  *' household  goods  from 
South  Ottawa  to  the  Kock  Island  depot."  It  is  clear 
that  the  defendant  knew  the  plaintiff  was  the  con- 
signor, and  under  such  circumstances  we  do  not  think 
there  is  any  evidence,  or  any  presumption,  that  the 
teamster  was  authorized  to  sign  the  said  contract  as 
assignor  and  bind  the  plaintiff  to  the  terms  and  con- 
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ditions  limiting  the  defendant's  liability,  as  therein 
provided.  The  teamster  having  no  authority  to  sign 
said  contract,  and  there  being  no  evidence  that  the 
plaintiff  assented  thereto,  the  plaintiff  was  not  bound 
thereby,  and  in  our  opinion  the  court  properly  ex- 
cluded same. 
The  judgment  is  affirmed. 

Affirmed. 


Herman  E.  Heideman^  Appellee^  y.  Ghieago  ft  Southern 

Traction  Company^  Appellant. 

Gen.  No.  16^462. 

RxLCASi — when  release  suffloient  to  bar  action  for  injury,  A  pas- 
senger on  a  street  car  received  a  scalp  wound  from  a  falling  trolley 
shank.  The  following  day  a  representative  of  the  railway  company 
on  learning  that  his  wages  were  from  $2.40  to  $2.60  per  day,  stated 
that  he  would  not  be  incapacitated  more  than  ten  days  and  offered 
him  $25.  He  receipted  therefor  and  signed  a  release  from  lia- 
hility.  His  wife  and  daughter  were  present  at  times  during  the 
conversation.  The  passenger  was  not  in  the  employ  of  the  com- 
pany. He  alleged  that  he  thought  that  the  payment  was  for  wages 
and  that  the  papers  were  receipts  and  that  he  was  dizzy  and  could 
not  see  during  the  transaction.  The  signatures  did  not  indicate 
that  he  was  suftering  from  dizziness  or  want  of  sight  He  could 
read  and  write  and  seemed  reasonably  intelligent.  The  releases 
were  brief  and  plainly  written.  Eight  witnesses  testified  that  he 
subsequently  stated  that  he  had  settled  with  the  company.  Held, 
the  release  barred  action  for  the  injury. 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  William 
N.  CkyiTBELL,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.    Reversed.    Opinion  filed  July  8,  1912. 

Lowes  &  Eiohabds,  for  appellant. 

Edwabd  J.  Green  and  Ohablbs  C.  Spbnobb,  for  ap- 
pellee. 
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Mb.  Presiding  Justice  Smith  delivered  the  opin- 
ion of  the  court. 

The  appellee  brought  this  suit  as  a  first-class  case 
in  the  Municipal  Court  of  Chicago  against  the  appel- 
lant for  breach  of  contract.  The  jury  found  for  the 
appellee  and  assessed  his  damages  at  the  sum  of 
$3,500,  and  judgment  was  entered  on  the  verdict. 

On  September  25,  1908,  the  appellee,  while  stand- 
ing in  the  rear  vestibule  of  the  appellant  ^s  car  as  a 
passenger,  was  struck  on  the  head  and  injured  by  a 
falling  trolley  shank  that  broke  off  the  pole  extending 
from  the  top  of  the  car  to  the  overhead  electric  wire. 
The  appellant  contends  that  the  appellee  was  guilty  of 
negligence  in  riding  in  the  vestibule  under  all  the  dr- 
cumstances  in  evidence ;  also  that  the  appellee  was  in- 
jured because  of  his  contributory  negUgence  in  hav- 
ing his  head  outside  the  car  at  the  time  of  the  acci- 
dent; that  the  appellee  had  settled  with  the  appellant 
and  given  releases  that  were  a  bar  to  the  action,  and 
that  the  damages  were  excessive. 

From  the  view  we  take  of  the  case  it  is  unneces- 
sary to  discuss  any  of  the  many  questions  presented 
and  argued,  except  those  pertaining  to  the  releases. 
The  appellant  introduced  in  evidence  a  formal  release, 
wherein  the  receipt  of  $25  was  acknowledged  by  the  ap- 
pellee and  the  appellant  was  released  and  discharged 
from  all  claims,  etc.,  by  reason  of  the  said  accident 
to  the  appellee;  also  the  following:  **Sept.  26,  '08. 
Eeceived  of  the  Chicago  Southern  Traction  Co.  the 
sum  of  $25.  In  settlement  of  accident  of  Sept.  25, 
'08.'*  Both  writings  were  signed  by  the  appellee. 
In  the  forenoon  after  the  accident  the  appellant's 
claim  agent,  Mr.  Oldenburg,  called  upon  the  appellee, 
who  was  then  in  bed,  and  after  talking  about  twenty 
minutes  the  appellee  arose  and  dressed  and  went  into 
the  next  room,  the  sitting  room,  and  there,  his  wife 
and  daughter  being  in  the  room,  signed  the  said 
two  releases.  On  the  trial  the  appellee  claimed  that 
at  the  time  he  signed  said  releases  he  was  **weak 
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and  feverish  and  dizzy,  suffering  pain  in  the  head;" 
that  Oldenburg  asked  him  how  much  he  made  and 
he  replied  $2.40  and  $2.60  a  day;  that  Oldenburg 
said  he  would  split  the  difference  and  give  him 
$2.50  a  day  for  ten  days,  that  it  was  only  a  scalp 
wound  and  he  would  not  be  laid  up  longer  than 
that;  that  Oldenburg  gave  him  twenty-five  dollars 
and  told  him  to  sign  the  papers;  that  they  were 
receipts  for  the  wages,  and  Oldenburg  wanted  them 
signed  so  he  could  show  the  Company  what  he  had 
done  with  the  money;  that  he  thought  they  were 
receipts  for  wages  and  nothing  had  been  said  about 
a  settlement  with  the  Company  for  injuries;  that 
the  receipts  were  not  read  to  him  and  he  did  not 
read  them  because  **I  didn^t  feel  like  it.  I  was 
not  able  to  read.  ♦  *  ♦  I  could  not  see.*  *  *  I 
thought  it  was  a  receipt  for  this  amount  of  wages, 
$25.'^  Mr.  Oldenburg  testified  that  the  appellee  told 
him  the  doctor  said  it  was  only  a  scalp  wound  and 
didn't  amount  to  much,  and  on  a  discussion  of  the 
amount  of  the  settlement  it  was  agreed  appellee  be 
paid  $25,  and  said  sum  was  paid;  that  he  told  the 
appellee  that  it  was  a  settlement  and  explained  the 
releases,  etc.,  and  appellee  read  them  over  and  signed 
them.  In  regard  to  the  releases  the  appellee's  daugh- 
ter testified  that  she  and  her  mother  were  in  and  out 
of  the  rooms  during  the  conversation  between  her 
father  and  Mr.  Oldenburg;  that  she  heard  Mr.  Olden- 
burg ask  how  much  wages  her  father  earned,  and 
when  he  was  told  Mr.  Oldenburg  said  he  would  split 
the  difference  and  give  him  $25,  for  he  thought  he 
would  not  be  sick  longer  than  ten  days,  and  that 
would  pay  him  for  the  time  he  would  lose;  that 
she  heard  nothing  said  about  settling  the  case  or 
the  release,  and  did  not  see  the  releases  that  day 
nor  see  her  father  sign  them.  Dr.  Morse,  a  phy- 
sician of  twenty-six  years'  experience,  had  known 
the  appellee  eight  or  ten  years  and  for  several  years 
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had  been  his  physician,  and  testified  that  he  had 
treated  the  appellee  the  night  of  the  injury  and  the 
following  day  and  subsequent  thereto;  that  the  ap- 
pellee was  then  suffering  from  a  scalp  wound  on 
the  right  side  of  his  head  about  three  and  a  half 
inches  long,  in  which  he  put  four  stitches;  that  on 
the  day  following  the  accident  when  he  called  and 
dressed  the  appellee 's  wound,  the  appellee  was  dressed 
and  sitting  up  in  the  sitting  room,  and  appellee  then 
stated  to  him,  the  doctor,  that  he  had  settled  with 
the  company.  Dr.  Morse  also  testified  that  the  ap- 
pellant paid  him  for  his  services  in  treating  the  ap- 
pellee for  the  injuries  sustained  in  said  accident.  Mr. 
Swineberg,  the  superintendent  of  the  Western  Con- 
duit Company,  testified  that  the  appellee  worked  for 
the  said  company  as  a  fireman  and  watchman  from 
June,  1909,  to  November,  1909,  and  during  that  time 
the  appellee  talked  to  him  about  his  said  accident 
and  said  that  he  had  signed  a  release  for  $25  and 
his  doctor's  bill.  Six  other  witnesses,  most  of  whom 
were  apparently  disinterested,  testified  that  the  ap- 
pellee had  stated  to  them  that  he  had  made  a  settle- 
ment with  the  Company. 

The  appellee  denied  making  any  of  said  statements 
as  to  a  settlement.  He  had  not  been  ^nployed  by  the 
appellant  and  nothing  was  due  him  from  the  appel- 
lant for  wages  or  any  other  claim,  except  such  as 
might  be  due  him  because  of  the  said  injuries.  The 
appellee  could  read  and  write,  and  judging  from  his 
testimony  was  reasonably  intelligent.  The  two  re- 
leases signed  by  him  are  before  us.  If  any  inference 
can  be  drawn  from  an  examination  of  the  appellee's 
signatures,  it  would  be  that  they  indicate  no  such 
mental  condition,  nervousness  or  want  of  sight  as 
claimed  by  appellee.  The  release  heretofore  set  out 
in  haec  verba  is  written  so  briefly,  plainly  and  dis- 
tinctly and  in  handwriting  so  large  that  it  seems  the 
ordinarily  intelligent  person  able  to  read  and  write 
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would  comprehend  its  contents  almost  at  a  glance,  un- 
less, of  course,  his  mind  was  so  disturbed  that  he  was 
not  in  possession  of  his  ordinary  faculties.  It  was 
understood  that  a  representative  of  the  appellant 
would  call  on  the  morning  in  question  to  see  appel- 
lee; and  that  his  wife  and  daughter  would  remain 
about  the  room  and  the  house  and  permit  him  to  talk 
and  negotiate  with  the  said  representative  without 
taking  any  part  in  the  talk,  if  tiiey  did  not  consider 
appellee  in  the  possession  of  his  ordinary  faculties, 
is  somewhat  improbable,  and  is  a  circumstance  that 
tends  to  prove  appellant's  contention  that  the  appel- 
lee knowingly  entered  into  a  settlement  with  the  ap- 
pellant and  so  understood  and  agreed  when  he  signed 
the  said  two  releases. 

We  agree  with  the  appellee  that  it  appears  un- 
seemly on  the  part  of  large  corporations  to  so  hasten 
to  secure  a  settlement  and  release  from  a  person  in- 
jured in  an  accident  immediately  thereafter  and  while 
they  are  suflfering  greatly  therefrom,  and  such  con- 
duct is  generally  considered  suspicious  and  a  practice 
that  in  most  instances  is  intolerable.  Nevertheless, 
after  a  careful  consideration  of  all  the  evidence  in  this 
case,  which  we  have  endeavored  to  set  forth  only 
briefly  and  in  a  general  way,  we  are  convinced  that 
the  appellee  knew  and  understood  he  was  making  a 
settlement  with  appellant  and  releasing  it  from  all  lia- 
bility for  damages  by  reason  of  the  said  accident,  and 
that  the  evidence  is  clearly  and  manifestly  against  the 
contention  of  the  appellee  that  the  said  releases  were 
obtained  by  fraud  and  misrepresentation,  and  we  there- 
fore conclude  that  the  said  releases  are  a  bar  to  this 
action. 

The  judgment  is  reversed  with  a  finding  of  facts. 

Beversed. 
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William   8.  Kline   and  Eloise  Mason,  Appellees,  t. 
Frank  Marty,  Exeentor,  et  al.,  Appellants. 

Gen.  No.  16,440. 

1.  Appeal  aitd  ebbob — presumptions..  It  will  be  presumed  on 
appeal  that  a  chancellor  considered  only  proper  evidence. 

2.  Cbeditob's  bill — not  denied  though  judgment  creditor  and 
beneficially  interested,  A  judgment  creditor  will  not  be  denied  the 
right  to  bring  a  creditor's  bill  because  he  is  not  beneficially  inter- 
ested. 

3.  Judgments — effect  of  appeal  from  order  removing  stay  of 
execution.  Where  an  appeal  from  an  order  removing  an  order 
staying  execution  has  been  perfected,  the  stay  is  revived. 

4.  JxTDOMENTs — When  entitled  to  priority  over  homestead.  A 
Judgment  lien  antedating  a  homestead  is  entitled  to  priority. 

5.  JuDOBiENTS — doctrine  of  inverse  order  of  alienation  applies. 
Property  acquired  and  sold  by  a  judgment  debtor  subsequent  to  a 
sale  of  other  property  held  by  him  is  the  first  subject  to  the  satis- 
faction of  the  Judgment  lien. 

6.  Judgments — priority  of  lien.  A  chancellor's  decision  that  a 
Judgment  lien  is  to  be  given  priority  over  a  trust  deed  of  certain 
premises  purchased  by  the  judgment  debtor  subsequent  to  the  ren- 
dition of  the  judgment  will  not  be  disturbed  when  all  the  circum- 
stances taken  together  justify  the  inference  of  an  attempt  to  delay 
creditors. 

7.  Appeal  and  ebbob — argument.  A  printed  argument  which 
is  in  parts  fiippant  and  in  passages  abusive  of  opposing  counsel 
is  improper. 

8.  Judgments — tim^  of  judgment  lien.  Where  execution  is 
stayed  one  month  and  eighteen  days  after  Judgment  and  thereafter 
an  erroneous  order  allowing  execution  is  issued,  but  in  one  month 
and  three  days  an  appeal  is  taken  from  such  order  and  it  is  re- 
versed but  the  cause  is  remanded  to  the  Superior  Court  with  direc- 
tions to  enter  a  judgment  order  which  will  remove  the  stay,  there 
are  nine  months  and  ten  days  during  which  the  judgment  lien  re- 
mains without  the  issuance  of  an  execution. 

9.  JtJDGMENTs — duration  of  lien.  Where  execution  was  stayed 
and  a  subsequent  order  allowing  execution  was  appealed  from  and 
reversed  but  the  case  was  remanded  with  directions  to  enter  a 
judgment  order  which  would  remove  the  stay,  the  matter  is  not 
complicated  by  the  fact  that  an  unauthorized  memorandum  of  a 
Judgment  which  was  never  entered  was  added  and  a  void  execu- 
tion violating  the  stay  order   issued   and  void  proceedings  had 
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thereon,  and  the  party  against  whom  the  original  judgment  was 
had,  at  whose  instance  the  unauthorized  memorandum  and  pro- 
ceedings were  expunged,  cannot  complain  of  It. 

10.  Creditob's  bujl — deposits  in  court.  The  rights  of  a  com- 
plainant on  a  creditor's  bill  are  not  affected  by  an  agreement  on 
conveyance  of  homestead  property,  whereby  money  was  to  be  held 
in  escrow  for  the  defendant  subject  to  the  judgment  lien,  and  a 
clause  of  the  decree  is  correct  which  orders  the  holders  of  such 
money  who  tendered  it  into  court  to  pay  it  to  the  complainant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Geoboe 
A.  DuPUT,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.  AfQrmed.  Opinion  filed  July  8,  1912.  Certioruri  de- 
nied by  Supreme  Court  (making  opinion  final). 

William  T.  Dickebman  and  Joshua  W.  Lbwis^  for 
appellants. 

Daniel  S.  Wentworth  and  W.  A.  Jennings,  for  ap- 
pellees. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  executor  of  the  last  will 
and  testament  of  Elenor  Lyman,  deceased,  and  others 
from  a  decree  rendered  by  the  Superior  Court  of 
Cook  county  against  them  on  a  creditor 's  bill  brought 
against  Elenor  Lyman  in  her  lifetime  and  several 
other  persons.  The  other  defendants  were  Hei:iry 
Schaaf,  James  E.  Daughters,  W.  G.  Dickerman,  Mar- 
cellus  Hopkins,  Frank  B.  Teed  and  Englewood  Ele- 
vated Eailway  Company.  Joe  Hunter  was  afterwards 
by  amendment  made  a  party.  Elenor  Lyman  died 
during  the  pendency  of  the  biU  and  her  executor  was 
substituted  as  party  defendant  in  her  place  and 
adopted  her  answer. 

The  decree  appealed  from  recites  as  its  findings  a 
judgment  by  confession  for  $1,350  on  May  20,  1902,  in 
favor  of  William  S.  Kline  and  Eloise  Mason  against 
Elenor  Lyman  and  William  Durrant  in  the  Superior 
Court  of  Cook  county,  an  order  of  the  Superior  Court 
on  July  7,  1902,  giivng  the  defenfants  leave  to  plead 
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and  staying  execution  on  the  judgment,  which  was  to 
stand  as  security,  a  trial  on  the  issues  before  a  jury 
and  a  verdict  in  favor  of  the  plaintiff  for  $1,500,  a 
judgment  of  the  date  of  February  25,  1905,  as  follows : 
**  Therefore  it  is  considered  by  the  court  that  the  judg- 
ment entered  herein  of  record  on  the  20th  day  of  May, 
A.  D.  1902,  in  favor  of  the  plaintiffs  and  against  the 
defendants  for  the  sum  of  $1,350,  to  stand  in  full  force 
and  effect  as  at  the  time  of  the  rendition,  and  the  ad- 
ditional sum  of  $150,  making  a  total  of  $1,500,  and 
that  the  plaintiffs  have  execution  against  the  defend- 
ants Elenor  Lyman  and  William  Durrant  for  said 
judgment  as  aforesaid,  together  with  their  costs  and 
charges,  etc/';  an  appeal  from  said  judgment  order 
to  the  Appellate  Court;  the  death  of  said  William  C. 
Durrant  September  1,  1906;  the  judgment  of  the  Ap- 
pellate Court  on  October  8,  1906;  and  the  mandate  of 
said  Appellate  Court  filed  in  the  Superior  Court  No- 
vember 17,  1906,  which  mandate  provides  that  the  said 
cause  be  remanded  to  the  Superior  Court  with  instruc- 
tions to  vacate  the  judgment  of  February  25,  1905,  and 
to  enter  in  its  stead  a  judgment  in  the  following  form : 
*  *  Therefore  it  is  considered  by  the  court  that  the  judg- 
ment entered  herein  on  May  20,  1902,  in  favor  of  the 
plaintiffs  and  against  the  defendants  for  $1,350  stand 
in  full  force  and  effect  as  of  the  time  of  its  rendi- 
tion/' The  decree  also  recites  that  on  November 
27,  1906,  the  Superior  Court  records  show  an  order 
redocketing  the  cause  under  the  mandate  and  also  a 
judgment  purporting  to  be  entered  as  per  mandate; 
that  on  December  11,  1905,  an  execution  was  issued, 
placed  in  the  sheriff's  hands,  and  a  sale  of  certain 
property  thereunder  had  on  February  5,  1907 ;  that  on 
February  11,  1908,  an  order  was  entered  expunging 
all  of  the  alleged  order  of  November  27,  1906,  except 
the  portion  redocketing  said  cause,  quashing  the  exe- 
cution of  December  18,  1906,  and  annulling  and  set- 
ting aside  the  sale  of  February  5,  1907;  that  on  Feb- 
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ruary  20,  1908,  on  motion  of  the  complainants,  the 
Superior  Court  entered  a  judgment  in  form  as  di- 
rected by  the  mandate  of  the  Appellate  Court  in  the 
cause ;  that  after  the  entry  of  the  judgment  for  $1,350 
on  May  20, 1902,  and  before  the  entry  of  the  stay  order 
on  July  7,  1902,  no  execution  was  placed  in  the  hands 
of  the  sheriff  nor  was  any  execution  so  placed  after 
the  entry  of  the  judgment  of  February  25,  1905,  and 
before  the  filing  of  the  appeal  bond  on  April  1,  1905, 
and  that  no  valid  execution  was  placed  in  the  hands 
of  the  sheriff  between  November  17,  1906,  and  Febru- 
ary 20,  1908;  that  the  first  valid  execution  in  said 
cause  was  dated  March  7, 1908,  and  was  obtained  from 
the  clerk  of  the  Superior  Court  by  Daniel  S.  Went- 
worth,  and  that  it  was  by  him  placed  in  the  hands  of 
the  sheriff  and  was  returned  by  the  sheriff  in  the  man- 
ner set  out  in  the  bill  of  complaint  (i.  e.,  nvlla  bona, 
etc.).  The  decree  further  finds  that  the  first  order  of 
court  vacating  or  tending  to  vacate  the  order  of  July 
7, 1902,  staying  the  execution  on  the  judgment  of  May 
20, 1902,  was  the  judgment  of  February  25,  1905,  which 
judgment  was  appealed  from  April  1,  1905,  and  the 
second  purported  order  to  that  effect  was  that  part 
of  the  alleged  order  of  November  27,  1906,  giving  full 
force  and  effect  to  the  judgment  of  May  20,  1902.  It 
then  finds  that  on  May  20,  1902,  the  defendant,  Elenor 
Lyman,  had  title  to  certain  real  estate  in  Cook  county 
(describing  it),  known  as  6324  Eggleston  avenue,  sub- 
ject to  a  trust  deed  to  secure  a  note  of  Elenor  Lyman 
for  $1,200  dated  March  4,  1902,  and  payable  in  five 
years  from  date,  which  note  was  paid  and  trust  deed 
released  on  January  4,  1905,  and  that  Elenor  Lyman 
occupied  said  6324  Eggleston  avenue  as  her  home- 
stead; that  on  December  30,  1904,  Elenor  Lyman,  by 
warranty  deed,  conveyed  to  Marcellus  Hopkins  the 
said  real  estate  at  6324  Eggleston  avenue  for  a  con- 
sideration of  $5,500,  warranting  said  premises  to  be 
free  from  all  liens,  but  retained  and  exercised  the 
right  to  remove   the   building  from   said  property; 
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that  at  the  time  of  the  said  conveyance  the  Engle- 
wood  Elevated  Eailroad  Company  signed  a  written 
in6trmnent  wherein  it  was  agreed  to  pay  Elenor  Ly- 
man or  order  $1,400  with  2  per  cent,  interest  from 
December  30,  1904,  when  the  judgment  of  May  20, 
1902,  should  cease  to  be  a  lien  on  said  premises  so 
conveyed,  but  that  in  said  instrument  Marcellus  Hop- 
kins is  named  as  the  first  party  and  Elenor  Lyman 
as  the  second  party,  and  they  are  the  only  parties 
therein  named,  and  that  said  instrument  was  never 
executed  by  Marcellus  Hopkins  in  his  own  name ;  that 
on  September  20,  1905,  Hopkins  conveyed  a  portion 
of  said  property,  namely,  the  north  four  feet  of  lot 
11  and  the  south  one-half  of  lot  10  in  block  2  in  the 
University  Subdivision  of  Englewood  (which  for  con- 
venience in  this  opinion  we  shall  hereafter  designate 
herein  as  Lot  A.,  designating  the  remainder  of  the 
premises  at  6324  Eggleston  avenue  as  Lot  B.)  to  the 
Englewood  Elevated  Eailroad  Company,  and  on  April 
19,  1906,  the  Englewood  Elevated  Eailroad  Company 
conveyed  said  Lot  A.  to  the  South  Side  Elevated  Eail- 
road Company,  and  that  the  South  Side  Elevated 
Eailroad  Company  received  from  the  Englewood  Ele- 
vated Eailroad  Company  the  $1,400  and  interest  pay- 
able to  Elenor  Lyman  or  her  order  hereinbefore  re- 
ferred to;  that  on  the  date  of  the  filing  of  the  bill  of 
complaint  in  this  cause  the  title  of  Lot  A.  was  in  the 
South  Side  Elevated  Eailroad  Company,  and  of  Lot 
B.  in  Harry  F.  Williams ;  that  on  April  1, 1905,  Elenor 
Lyman,  for  a  valuable  consideration,  assigned  to 
James  E.  Daughters  the  agreement  in  her  favor  for 
$1,400  before  described;  that  on  December  6,  1906, 
Daughters  notified  the  Englewood  Elevated  Eailroad 
Company  of  said  assignment,  and  on  August  1,  1907, 
for  a  valuable  consideration  assigned  the  agreement 
to  Henry  Schaaf,  and  on  December  13,  1907,  Henry 
Schaaf  notified  the  Englewood  Elevated  Eailroad 
Company  of  the  assignment,  and  that  Henry  Schaaf 
is  now  the  holder  and  owner  of  said  agreement  for 
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$1,400  aforesaid;  that  Williams  and  the  South  Side 
Elevated  Railroad  Company  now  bring  into  court 
$1,400  and  the  stipulated  interest  from  December  30, 
1904,  and  ask  leave  to  pay  the  same  to  the  clerk  and 
be  discharged  from  the  obligations  of  the  Englewood 
Elevated  Railroad  Company  to  pay  said  sum  to  Ele- 
nor  Lyman  and  all  claims  of  the  complainant  under 
her  bill  of  complaint. 

The  decree  further  finds  that  on  May  20,  1902,  Ele- 
nor  Lyman  had  title  to  another  lot  in  the  University 
Subdivision  of  Englewood,  known  as  6317  Eggleston 
avenue  (which  for  convenience  will  be  designated  in 
this  opinion  as  Lot  C),  subject  to  an  encumbrance  by 
trust  deed  of  $1,800  due  five  years  after  June  14, 1899 ; 
that  said  encumbrance  has  been  extended  from  time 
to  time  and  has  been  reduced  to  $1,600  and  is  a  lien 
superior  to  any  claim  of  the  complainants^  judg- 
ment; that  in  May,  1904,  Elenor  Lyman,  while  occu- 
pying Lots  A.  and  B.  as  her  homestead,  became  sick 
and  moved  into  a  steam  heated  flat  in  order  to  re- 
gain her  health,  without  any  intention  of  abandoning 
her  homestead,  but  with  the  intention  of  returning 
thereto  as  soon  as  her  health  would  permit;  that  on 
December  30,  1904,  she  conveyed  said  property  to 
Marcellus  Hopkins  and  duly  released  her  homestead; 
that  a  part  of  said  property  by  subsequent  convey- 
ance became  a  part  of  the  right  of  way  of  the  South 
Side  Elevated  Railroad  Company;  that  within  one 
year  after  the  sale  of  her  homestead  Elenor  Lyman 
used  a  part  of  the  money  received  to  reduce  the  en- 
CTunbrances  that  had  become  a  lien  against  Lot  C,  sub- 
sequent to  May  20,  1902,  and  in  moving  the  house 
from  Lots  A.  and  B.  to  636  West  65th  place  (desig- 
nated in  this  opinion  hereafter  as  Lot  D.),  and  in  the 
payment  of  $189  on  account  of  fees  to  W.  T.  Dicker- 
man,  and  that  within  a  year  after  the  sale  of  Lots 
A.  and  B.  she  claimed  Lot  C.  as  her  homestead,  with 
the  intention  of  moving  thereon  and  occupying  the 
same  as  her  residence  as  soon  as  her  health  should  per- 


Chicago — FmsT  District — July,  1912.        501 

Kline  et  al.  v.  Marty,  171  lU.  App.  495. 

mit;  that  after  the  sale  of  Lots  A.  and  B.  the  rents 
from  Lot  C.  were  used  to  maintain  her  while  living 
in  the  steam  heated  flat;  that  in  May,  1907,  Elenor 
Lyman  moved  into  the  lower  flat  of  the  building  on 
Lot  C.  and  lived  there  continuously  until  her  death; 
that  on  May  20,  1902,  she  was  a  widow  without  living 
descendants,  and  so  continued  until  the  date  of  her 
death;  that  on  May  27,  1909,  she  died,  leaving  sur- 
viving her  Laura  Durrant,  Eosie  Mason  and  Dorcas 
Blanchard,  her  nieces,  James  Durrant  and  Eobert 
Durrant,  her  brothers,  and  William  Blanchard,  her 
nephew,  as  her  heirs  at  law  and  next  of  kin. 

The  decree  further  finds  that  upon  the  death  of 
Elenor  Lyman  her  heirs  took  possession  of  Lot  C.  and 
collected  the  rent  for  the  month  of  June,  1909,  but 
were  thereafter  dispossessed  by  a  receiver  appointed 
in  this  case  by  the  Superior  Court  on  July  23,  1908; 
that  said  receiver  after  his  appointment  acted  as  such 
until  November  21,  1908,  when  an  order  was  entered 
directing  said  receiver  to  cease  collecting  the  rents 
until  further  order;  that  an  order  for  the  resumption 
of  said  collection  was  entered  without  notice  to  the 
heirs,  and  that  since  July,  1909,  said  receiver  has  been 
in  full  control  of  said  Lot  C. ;  that  at  the  time  the  bill 
of  complaint  herein  was  filed,  said  Lot  C.  was  valued 
at  $2,400  and  encumbered  for  $1,600. 

The  decree  also  finds  that  W.  T.  Dickerman  has  been 
since  May,  1902,  the  attorney  for  Elenor  Lyman,  and 
that  to  secure  the  payment  of  fees  due  and  to  become 
due,  Elenor  Lyman,  at  the  request  of  Dickerman, 
moved  the  building  from  Lots  A.  and  B.  and  placed  the 
same  on  Lot  D.,  the  record  title  to  which  was  then  in 
Frank  B.  Teed,  having  been  acquired  by  him  on  April 
14,  1905,  by  a  warranty  deed  from  Walter  L.  Brooks 
and  wife;  that  Teed  never  paid  any  consideration  for 
said  property  and  held  it  in  trust  for  Elenor  Lyman 
subject  to  a  lien  of  Dickerman  for  services  rendered 
and  to  be  rendered ;  that  Teed  conveyed  said  Lot  D.  to 
Henry  Schaaf  by  trust  deed  recorded  June  8,  1905, 
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to  secure  a  note  of  Elenor  Lyman  to  Henry  Schaaf  for 
$600  due  in  five  years  from  date;  that  on  December 
30,  1905,  Teed  executed  and  delivered  his  trust  deed 
on  Lot  D.  to  secure  a  note  of  Elenor  Lyman  due  in 
three  years  from  date  (the  note  is  not  otherwise  de- 
scribed in  the  finding),  which  said  note  of  Elenor  Ly- 
man was  also  secured  by  her  trust  deed  on  Lot  C; 
that  Henry  Schaaf  is  now  the  legal  owner  and  holder 
of  said  notes;  that  on  August  10th  (year  not  men- 
tioned) Teed  conveyed,  at  the  request  of  Dickerman 
and  with  knowledge  of  Elenor  Lyman,  by  quit-claim 
deed,  said  premises  to  James  E.  Daughters,  who  claims 
**to  hold  the  property  in  trust  for  Elenor  Lyman,  sub- 
ject to  his  claim  of  lien  and  claim  of  Dickerman;''  that 
Elenor  Lyman  never  had  any  title  of  record  to  said 
Lot  D.,  and  on  August  8, 1907,  by  her  unrecorded  writ- 
ten declaration,  duly  executed,  acknowledged  that 
Daughters  was  seized  in  fee  simple  of  lot  D.  and  of  the 
issues  thereof,  to  be  held  until  there  should  be  paid  to 
Dickerman  $870  and  interest,  and  until  Daughters 
should  be  released  from  bonds  signed  by  him  for  Ele- 
nor Lyman,  and  then  to  be  conveyed  to  Elenor  Ly- 
man; that  Dickerman  claims  a  balance  of  $400  and 
Daughters  is  still  liable  on  an  $80  bond  to  Elenor 
Lyman;  that  on  December  14,  1906,  a  good  and  valid 
mechanic's  lien  claim  was  filed  against  Lot  D.,  which 
was  released  without  being  paid  on  the  demand  of 
Teed;  that  on  June  5,  1908,  on  a  note  given  in  pay- 
ment of  the  indebtedness  of  Elenor  Lyman  a  judg- 
ment was  entered  by  the  Circuit  Court  of  Cook  county 
in  favor  of  Henry  Schaaf  against  James  E.  Daughters 
and  Elenor  Lyman;  that  on  an  execution  issued  on 
said  judgment  the  sheriff  on  July  7,  1908,  sold  all  the 
interest  of  Daughters  and  Lyman  in  said  Lot  D.  to 
Joe  Hunter,  who  received  a  certificate  of  sale  whidi 
entitled  the  holder  to  a  deed  from  the  sheriflf  on  Oc- 
tober 8,  1909. 

Further  findings  are  that  the  defendants,  Schaaf, 
Dickerman,  Teed  and  Hunter  have  nothing  in  their 
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possession  or  control  belonging  to  Elenor  Lyman 
which  should  be  applied  to  the  claim  of  the  complain- 
ants; that  Frank  Marty  is  the  executor  of  the  will  of 
Elenor  Lyman  and  administrator  of  the  estate  of 
William  Durrant,  but  that  there  are  not  sufficient  per- 
sonal assets  in  either  estate  to  pay  any  part  of  the 
claim  of  the  complainants;  that  the  South  Side  Ele- 
vated Eailroad  Company,  Williams,  Dickerman  and 
Daughters  had  knowledge  of  the  judgment  of  May  20, 
1902,  against  Elenor  Lyman  before  they  acquired  any 
rights  in  the  property  in  which  Elenor  Lyman  had  an 
interest ;  that  Elenor  Lyman  never  made  a  formal  con- 
veyance of  her  title  to  the  building  moved  from  Lots 
A.  and  B.  to  Lot  D. ;  that  after  Teed  took  title  to  said 
Lot  D.  to  August,  1907,  both  while  the  title  was  in  Teed 
and  while  it  was  in  Daughters,  Elenor  Lyman  exercised 
control  as  to  the  conveyances  of  it  and  otherwise, 
rented  it  and  handled  the  rents,  etc.,  and  that  after 
August,  1907,  Daughters  controlled  it;  that  Teed  took 
title  to  Lot  D.  by  deed  of  April  14,  1905,  and  conveyed 
the  same  by  trust  deed  of  June  6^  1905,  to  secure  a 
$1,600  note  of  said  Elenor  Lyman;  that  there  is  noth- 
ing of  record  as  to  the  title  to  Lot  D.  showing  the  con- 
ditions between  Elenor  Lyman  and  Teed  and  Daugh- 
ters, by  which  they  held  title  to  the  said  Lot  D. ;  that 
all  evidence  of  indebtedness  between  Schaaf,  Teed  and 
Daughters  was  the  original  indebtedness  of  Elenor 
Lyman;  that  neither  Teed  nor  Daughters  paid  or  re- 
ceived any  consideration  for  Lot  D.,  and  that  they  held 
the  title  merely  in  trust ;  that  the  agreement  of  Decem- 
ber 30,  1904,  whereby  $1,400  was  held  in  escrow,  is 
null  and  void  so  far  as  the  complainant's  rights  are 
concerned;  that  the  judgment  of  May  20,  1902,  has 
continuously  since  then  been  a  valid  lien  against  Lots 
A.,  B.  and  C. ;  that  the  South  Side  Elevated  Eailroad 
Company,  and  Williams  hold  title  to  Lots  A.  and  B. 
subject  to  said  lien;  that  said  lien  followed  the  build- 
ing moved  from  Lots  A.  and  B.  to  Lot  D.;  that  the 
lien  of  said  judgment  on  Lot  C.  is  subject  to  the  prior 
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encumbrance  of  $1,600;  that  Lot  D.  was  the  property 
v)f  Elenor  Lyman  from  April  14,  1905,  to  her  death, 
and  that  the  lien  of  the  said  judgment  is  prior  to  the 
claims  of  Dickerman,  Daughters,  Bay,  Hunter,  the 
heirs  and  assigns  of  Elenor  Lyman,  and  the  indebted- 
ness evidenced  by  the  trust  deed  to  Schaaf ;  and  finally 
that  the  complainants  are  entitled  to  the  relief  prayed 
for. 

These  being  the  findings,  on  them  the  following  de- 
creeing clauses  were  based: 

(1,  2,  3)  That  the  judgment  of  May  20,  1902,  is  a 
valid  lien  on  Lots  A.,  B.  and  D.  and  on  Lot  C,  subject 
to  a  trust  deed  securing  $1,600. 

(4)  That  the  receiver  appointed  on  July  23,  1908, 
assume  control  of  and  collect  rents  of  Lot  D.  until 
further  order ; 

(5)  That  if  a  sale  is  had  of  the  aforesaid  property 
(to-wit.  Lots  A.,  B.,  C.  and  D.)  to  satisfy  said  judg- 
ment of  May  20,  1902,  the  complainants  proceed  first 
against  Lot  C,  and  for  the  balance,  if  any,  against  Lot 
D.,  and  then  for  the  balance,  if  any,  against  Lots  A. 
and  B.; 

(6)  That  the  South  Side  Elevated  Eailroad  Com- 
pany and  Williams  pay  the  money  by  them  tendered 
in  court  to  the  complainants  on  account  of  the  judg- 
ment of  May  20,  1902,  and  their  costs  in  the  case  at 
bar; 

(7)  That  the  complainants  have  execution  for  costs 
in  the  case  at  bar ; 

(8)  That  the  defendant  Daughters'  account  for 
moneys  collected  on  Lot  D.  and  file  an  account  within 
fifteen  days  to  abide  further  order  of  the  court. 

Before  discussing  the  correctness  of  this  decree  un- 
der the  showing  of  the  record,  we  feel  it  necessary  to 
advert  to  the  impropriety  of  much  of  appellees' 
printed  argument  submitted  to  us.  It  is  in  parts  flip- 
pant and  in  passages  is  abusive  of  the  counsel  for  the 
appellants.    Attorneys,   solicitors   and  counsel  prac- 
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ticing  in  this  court  are  oflScers  of  the  court  and  should 
treat  each  other  with  at  least  the  formal  courtesy  that 
such  a  relation  to  the  court  demands.  We  regard  a 
contrary  spirit  shown  in  arguments  submitted  to  us 
disrespectful  to  the  court  as  well  as  to  the  opposing 
counsel. 

We  pass  to  the  merits  of  the  case. 

It  is  evident  that  the  findings  of  fact  and  law  in 
the  decree  support  the  ordering  part  of  the  decree. 
It  is  against  these  findings,  therefore,  that  the  argu- 
ments of  appellees  are  chiefly  directed.  But  the  point 
is  made  at  the  outset  that  improper  evidence  was  con- 
sidered by  the  court  and  incorporated  in  the  findings. 
It  is  suflScient  to  say  of  this  that  we  do  not  think  there 
was  any  injurious  error  in  admitting  evidence.  The 
question  before  the  court  was  as  to  what  rights  of  the 
complainants  existed  at  the  time  of  the  judgment  on 
May  20,  1902,  and  persisted  up  to  the  time  of  the  trial, 
or  had  been  acquired  since ;  and  the  whole  history  of  the 
case  chronologically  was  necessary  that  this  might  be 
rightfully  decided.  Nor  did  the  evidence  contradict 
the  stipulation  about  the  facts  properly  construed. 
Moreover,  the  Chancellor  will  be  presumed  to  have 
considered  only  proper  evidence.  We  think  that  all 
evidence  shown  by  his  findings  to  have  governed  his 
conclusions  was  proper. 

It  is  also  urged  that  the  stipulation  contradicts  the 
allegations  of  the  bill  that  there  was  due  to  them 
$1,350  and  costs  and  interest,  and  insist  that  it  shows, 
on  the  contrary,  that  D.  S.  Wentworth,  one  of  the 
owners  of  the  note  on  which  the  judgment  was  ren- 
dered, had  paid  appellees  all  that  was  due  to  them,  and 
that  appellees  in  consequence  had  no  interest  in  the 
judgment.  We  do  not  think  there  is  any  merit  in 
this  point.  The  creditor's  bill  is  filed  on  a  judg- 
ment in  favor  of  the  appellees,  who  are  the  judg- 
ment creditors.  That  they  were  properly  so  is  the 
decision  of  this  court  in  Lyman  v.  Kline,  128  111. 
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App.  497.  As  such  judgment  creditors  of  record 
they  have  a  right  to  bring  this  bill.  K  they  are 
trustees  in  any  sense  or  bound  to  account  for  the 
proceeds  of  what  they  may  collect  on  the  judgment, 
that  lies  between  them  and  the  parties  whose  money 
went  into  the  notes,  or  who  have  since  reimbursed 
them.  The  defendants  at  least  are  not  concerned  with 
or  injured  by  the  situation,  and  will  be  fully  protected 
by  any  payment  made,  voluntary  or  involuntary,  on 
this  judgment  against  any  claim  from  any  other  per- 
son. 

The  next  point  made  by  the  appellants  attacks  the 
findings  and  decree  of  the  court,  that  the  judgment  of 
May  20,  1902,  is  a  lien  on  Lots  A.,  B.,  C.  and  D.,  from 
its  rendition  on  May  20,  1902,  and  on  Lot  D.  from 
April  14,  1905,  at  which  time  the  lot  became  the  prop- 
erty of  Elenor  Lyman. 

Passing  for  further  consideration  all  other  ques- 
tions involving  the  existence  of  such  a  lien  and  the  ef- 
fect and  priority  to  be  accorded  it  in  case  of  each 
of  the  parcels  of  land,  we  will  dispose  first  of  the  prop- 
osition of  appellants  that  there  was  no  lien  arising 
from  the  judgment  of  May  20,  1902,  existing  contin- 
uously from  the  date  of  the  judgment,  or  at  any  time 
until  a  valid  execution  was  placed  in  the  hands  of  the 
sheriff,  because  no  execution  was  issued  within  one  year 
of  May  20,  1902.  We  do  not  think  it  sound.  The  Act 
concerning  Judgments  and  Decrees,  etc.,  provides 
that  a  judgment  shall  be  a  lien  on  real  estate  for  seven 
years  from  the  time  it  is  rendered,  but  that  when  exe- 
cution is  not  issued  on  a  judgment  within  one  year 
from  the  time  the  same  becomes  a  lien,  it  shall  there- 
after cease  to  be  a  lien,  but  execution  may  issue  upon 
such  judgment  at  any  time  within  seven  years,  and 
shall  become  a  lien  on  such  real  estate  only  from  the 
time  it  shall  be  delivered  to  the  sheriff  or  other  proper 
officer  to  be  executed. 

But  this  condition  is  subject  to  the  further  provis- 
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ion  that  **When  the  party  in  whose  favor  a  judg- 
ment is  rendered  is  restrained,  by  injunction  out  of 
chancery  or  by  appeal  or  by  the  order  of  a  judge  or 
court,  or  is  delayed  on  account  of  the  death  of  the 
defendant  either  from  issuing  execution  or  selling 
thereon,  the  time  he  is  so  restrained  or  delayed  shall 
not  be  considered  as  any  part  of  the  time  mentioned,'' 
etc 

In  the  case  at  bar  the  judgment  was  rendered  May 
20, 1902.  Up  to  July  7, 1902— one  month  and  eighteen 
days — execution  might  have  issued.  This  left  ten 
months  and  thirteen  days  of  the  year  during  which 
execution  must  have  been  issued  to  continue  the  lien 
of  the  judgment  in  force  for  longer  than  a  year.  But 
on  July  7,  1902,  execution  was  stayed  by  the  court  un- 
til its  further  order.  On  February  25,  1905,  an  er- 
roneous order  was  entered  allowing  an  execution  on 
the  original  judgment  with  an  addition  of  $150,  but  an 
appeal  to  the  Appellate  Court  was  prayed  and  on  April 
1,  1905,  was  perfected  by  the  filing  of  an  appeal  bond. 
If  execution  might  have  issued  during  this  one  month 
and  three  days,  there  was  still  left  of  the  year,  within 
which  execution  might  be  taken  out  to  continue  the 
lien,  nine  months  and  ten  days,  when  the  plaintiflfs 
were  again  stayed  in  its  issuance.  From  that  time  un- 
til February  20,  1908,  we  think  that  the  stay  order 
of  July  7,  1902,  was  in  force.  The  appeal  when  per- 
fected suspended  the  operation  of  the  judgment  of 
February  25,  1905,  which  had  removed  the  stay  of 
execution  ordered  on  July  7,  1902.  When  the  removal 
was  thus  suspended,  the  stay  revived.  That  was  both 
the  necessary  purpose  and  result  of  the  appeal.  While 
the  appeal  was  pending,  therefore,  the  stay  remained 
in  effect.  This  court  on  hearing  reversed  the  judg- 
ment which  removed  the  stay.  That  judgment  being 
thus  cancelled  and  held  for  naught,  the  stay  still  re- 
mained in  effect.  It  is  true  that  the  mandate  of  the 
Appellate  Court  reversing  and  cancelling  the  judg- 
ment of  February  25,  1905,  remanded  the  case  to  the 


508  Appellate  Cotjbts  of  Illinois. 

Kline  et  al.  v.  Marty,  171  111.  App.  496. 

Superior  Court  with  directions  to  that  court  to  enter 
another  and  different  judgment  order,  which  when  en- 
tered would  have  again  removed  the  stay  on  the  exe- 
cution. But  the  Appellate  Court  did  not  enter  such  a 
judgment  order.  It  directed  the  Superior  Court  to  do 
it,  and  the  Superior  Court  did  not  do  it  until  February 
20, 1908.  There  was  then  at  least  nine  months  and  ten 
days  from  that  time  during  which  the  judgment  would 
remain  a  lien  without  the  issuance  of  an  execution. 

But  an  execution  was  issued  and  placed  in  the  hands 
of  the  sheriff  on  March  7,  1908,  that  is,  within  a  few 
days  of  the  removal  of  the  stay. 

The  judgment  of  May  20, 1902,  had  therefore  been  a 
lien  ever  since  its  entry  and  remained  so  up  to  the 
time  the  bill  in  the  case  at  bar  was  filed  on  July  18, 
1908.  The  matter  is  not  really  complicated  by  the  fact 
that  an  unauthorized  memorandum  of  a  judgment 
which  was  never  in  fact  entered  was,  according  to  the 
language  of  the  Superior  Court  in  its  order  of  Febru- 
ary 11,  1908,  **  added '^  to  the  record  of  that  court 
**  without  the  consent  or  authority  of  the  court  by  some 
person  at  this  time  unknown  to  the  court,*'  and  that 
because  of  such  memorandum  a  void  execution  in  viola- 
tion of  the  stay  order  was  issued  on  the  judgment  of 
May  20,  1902,  and  void  proceedings,  subsequently  can- 
celled, had  under  the  alleged  authority  of  said-  execu- 
tion. It  was  at  the  instance  of  the  appellants  them- 
selves that  the  expunging  action  of  February  11, 1908, 
was  taken,  and  they  are  not  complaining  of  it.  They 
could  not  if  they  would. 

With  the  basis  of  decision  reached  that  the  judg- 
ment of  May  20,  1902,  was  a  lien  on  the  legal  and 
equitable  interest  of  Elenor  Lyman  in  real  estate  in 
Cook  county  from  May  20, 1902,  to  the  filing  of  the  bill 
in  this  case,  the  solution  of  the  subsequent  questions 
raised  as  to  the  correctness  of  the  decree  is  not  dif- 
ficult. 

That  the  agreement  of  December  30,  1904,  whereby 
$1,400  was  held  in  escrow,  does  not  affect  complain- 
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ants '  lights,  and  that  the  ordering  clause  of  the  decree 
is  correct  which  provides  that  the  South  Side  Elevated 
Bailroad  Company  and  Williams  should  '*pay  the 
money  by  them  tendered  in  court  to  the  complainants 
on  account  of  the  moneys  due  and  owing  to  the  com- 
plainants imder  their  judgment  Altered  May  20,  1902, 
and  their  costs  herein  incurred,*'  patently  follows, 
and  of  it  nothing  more  need  be  said. 

The  payment  of  this  $1,400  and  the  interest  pro- 
vided for  will  go  far  towards  satisfying  the  claim  of 
complainants,  but  as  there  is  probably  a  balance  to  be 
provided  for,  the  correctness  of  the  further  ordering 
provisions  of  the  decree  must  be  considered.  For  such 
balance  there  should  first,  according  to  the  decree,  be 
sold  under  the  lien  found  existing,  Lot  C.  (6317  Eg- 
gleston  avenue).  We  can  see  no  objection  to  this. 
No  homestead  was  ever  acquired  by  Elenor  Lyman  in 
those  premises  (Slattery  v.  Keefe,  201  111.  483),  and  if 
there  had  been  one  so  acquired,  the  lien  of  the  judg- 
ment of  May  20,  1902,  plainly  antedated  it  and  would 
have  priority.  First  National  Bank  v.  Vest,  187  111. 
389.  This  property  is,  however,  subject  to  the  prior 
lien  of  an  encumbrance  of  $1,600  mentioned  in  the  de- 
cree, and  can  only  be  sold  xmder  the  judgment  lien 
sought  to  be  enforced  subject  to  said  trust  deed  lien. 

If  after  a  proceeding  against  this  property  there 
still  remains  a  balance  due,  the  decree  provides  that 
there  may  be  a  sale  next  of  Lot  D.  (636  West  65th 
place),  and  after  that,  for  any  further  balance,  of 
lots  A.  and  B.  (6324  Eggleston  avenue).  That  the 
interest  of  Elenor  Lyman  or  her  heirs  in  636  West 
65th  place,  if  there  be  a  lien  against  it,  should  be  sold 
before  the  premises  at  6324  Eggleston  avenue  (which 
had  been  conveyed  to  Marcellus  Hopkins  under  a  war- 
ranty deed  before  any  interest  of  Elenor  Lyman  ever 
attached  to  the  West  65th  place  property)  is  plain 
from  equitable  principles.  The  doctrines  of  sales  un- 
der the  inverse  order  of  alienation  apply.  But  it  is 
maintained  by  appellants  that  as  Elenor  Lyman  never 
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had  title  of  record  in  this  property  and  Daughters  had 
such  record  title,  and  as  Joe  Hunter  bought  said  Lot 
D.  on  July  7,  1908,  at  a  sheriff 's  sale,  on  a  judgment 
of  Schaaf  rendered  June  5,  1908,  against  Daughters 
and  Elenor  Lyman,  there  is  no  right  in  the  complain- 
ants prior  to  said  Hxmter's. 

If  Elenor  Lyman  was  the  equitable  or  beneficial 
owner  of  Lot  D.  on  June  7,  1908,  the  lien  of  the  judg- 
ment of  Schaaf  then  rendered  against  her  and  Daugh- 
ters was  subject  to  the  lien  of  the  judgment  of  the  com- 
plainants against  her  and  Durrant  of  May  20,  1902. 
And  if  Lot  D.  was  bought  with  Elenor  Lyman's  money 
in  April,  1905,  and  she  moved  a  house  which  she  owned 
on  to  it,  and  directed  all  alterations,  secured  tenants 
for  it  and  until  August,  1907,  collected  the  rents  for  it, 
it  would  go  far  to  show  that  she  was  such  equitable 
owner.  In  fact  the  answer  of  Daughters  admits  this 
in  asserting  that  she  had  a  right  to  receive  the  title 
from  him  after  certain  indebtedness  from  her  to  Dick- 
erman  had  been  paid  and  he  (Daughters)  relieved 
from  certain  surety  obligations.  This  is  not  a  case  of 
a  fraudulent  conveyance  by  the  judgment  debtor  be- 
fore the  lien  of  the  judgment  attached,  which  the  Su- 
preme Court  has  said  leaves  no  equitable  estate  in  the 
debtor  for  a  lien  to  attach  to.  It  is  like  the  case  of 
Bennett  v.  Stout,  98  111.  47,  where  the  court  said: 
*  *  The  question  to  be  decided  is  one  of  fact.  It  is :  Did 
Stout  purchase  the  land  with  his  own  means  and  have 
it  conveyed  to  his  wife  for  the  purpose  of  preventing 
complainants  from  collecting  their  judgment  against 
himt'* 

Appellants  say  that  the  proof  shows  that  the  prop- 
erty was  bought,  not  with  Elenor  Lyman's  money,  but 
with  Schaaf 's.  But  it  is  admitted  by  them,  as  we  un- 
derstand, that  her  note  to  Schaaf  represented  the 
money  he  paid ;  and  she  took  possession  of  the  prem- 
ises at  once.  A  question  of  some  difficulty  would  arise 
on  this  assumption,  as  to  the  priority  of  the  trust  deed 
from  Teed  to  Schaaf  of  June  6, 1905,  to  secure  the  pay- 
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ment  of  Elenor  Lyman's  $1,600  note  if  the  said  trust 
deed  had  been  contemporaneous  with  the  conveyance 
to  Teed  from  Brooks  on  AprU  14,  1905;  but  we  are 
not  inclined,  under  all  the  circumstances  shown,  to 
overrule  the  Chancellor's  decision  that  this  trust  deed 
cannot  be  given  that  priority  to  judgment  liens  some- 
times allowed  to  purchase  money  mortgages,  because, 
as  the  Supreme  Court  says  in  Blatchford  v.  Boyden, 
122  111.  657,  **Not  of  any  equity  the  vendor  might  be 
supposed  to  have  for  the  purchase  money  of  the  land, 
but  upon  the  grounds  that  the  execution  of  the  deed 
and  mortgage  being  simultaneous  acts,  the  title  to  the 
land  does  not  for  a  single  moment  rest  in  the  pur- 
chaser, but  merely  passes  through  his  hands  and  vests 
in  the  mortgagee  without  stopping  at  all  in  the  pur- 
chaser, and  during  such  instantaneous  passage  the 
judgment  lien  cannot  attach  to  the  title. ' ' 

But  apart  from  all  other  and  more  technical  reasons 
we  think  that  there  was  sufficient  ground  for  the  Chan- 
cellor's decree  as  a  whole  concerning  this  property  in 
the  proposition  that  all  the  circumstances  taken  to- 
gether raise  a  justifiable  inference  of  a  definite  pur- 
pose so  to  handle  it  as  to  hinder  and  delay  creditors, 
and  that  all  the  persons  engaged  or  interested  in  it 
and  now  claiming  rights  prior  to  the  complainants  had 
notice  of  this,  and  must,  however  valid  their  claims  on 
the  property  may  be  against  the  heirs  of  Elenor  Ly- 
man, be  postponed  to  the  complainants.  This  disposes 
also  of  the  claims  of  Dickerman  and  Daughters  to 
priority  over  the  right  of  lien  given  by  the  decree  to 
the  complainants,  and  justifies  the  fourth  and  fifth  or- 
dering clauses  of  the  decree  in  relation  to  the  receiver 
and  to  an  account  by  Daughters  for  rents  heretofore 
collected. 

Viewing  the  decree  as  a  whole  we  think  it  doe^  jus- 
tice between  the  parties,  and  that  the  bill  and  proofs 
are  sufficient  to  sustain  it.  It  is  therefore  as  a  whole 
affirmed. 

Affirmed. 
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C.  E.  Freety  Trading  bs  Fyrlelde  Mfg.  Go.^  Appellant, 
y.  American  Electrical  Supply  Co.,  Appellee- 
Gen.  No.  16,818. 

1.  Principal  aitd  aobnt — evidence  of  agenVa  authoritv  to  con- 
tract Where  a  principal  suing  a  sales  agent,  who  has  repudiated 
his  contract  of  employment,  contends  that  the  principal's  repre- 
sentative, who  signed  the  contract,  had  only  special  limited  au- 
thority, a  letter  from  the  principal  answering  an  inquiry  as  to  the 
authority,  stating  that  the  representative  ''has  a  contract  with  us 
giving  him  authority  to  make  and  sign  contracts  for  this  com- 
pany," is  competent  evidence  as  tending  to  show  a  general  au- 
thorization. 

2.  Principal  and  agent — when  contract  of  employment  is  evi- 
dence of  agency,  A  contract  headed  "Agency  Contract"  providing 
that  a  salary  be  paid  a  sales  agent;  that  the  principal  shall  pro- 
vide circulars,  naming  the  minimum  amount  of  sales  that  shall 
be  made,  giving  an  optional  right  to  cancel  the  contract,  providing 
for  the  price  on  sales;  that  the  agent  shall  purchase  a  certain 
number  of  articles  which  will  be  repurchased  If  not  sold;  and  that 
the  agent  shall  have  the  right  to  collect  all  moneys  for  sales,  re- 
mitting the  surplus  after  deducting  his  salary,  established  a  rela- 
tion of  principal  and  agent  and  not  of  vendor  and  vendee. 

3.  Principal  and  agent — when  contract  of  employment  i8  o6- 
tained  hy  fraud.  Where  a  representative  of  a  company  employs  a 
sales  agent  to  sell  fire  extinguishers  under  a  contract  that  the 
agent  shall  canvass  the  territory  through  subagents  and  shall 
purchase  a  certain  number  of  extinguishers,  and  the  representa- 
tive offers  to  canvass  certain  cities  and  sends  in  orders  that  the 
agent  believed  were  bona  fide  but  were  made  upon  the  same  form 
as  the  agent's  contract  and  payment  is  refused  by  the  parties, 
there  is  some  evidence  that  the  employment  contract  was  obtained 
by  fraud  chargeable  to  the  principal,  and  the  agent  may  repudiate 
the  contract  and  return  the  extinguishers. 

4.  Appeal  and  error — instruction  should  he  abstracted  in  fult 
On  abstracting  an  oral  instruction  it  should  be  set  out  in  full. 

5.  Appeal  and  error — necessity  of  objections  and  exceptions. 
An  oral  instruction  will  not  be  reviewed  If  no  objections  or  excep- 
tions thereto  are  preserved  In  the  record. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzib 
Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.    Affirmed.    Opinion  filed  July  9,  1912. 
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HoYNE,  O'Connor  &  Irwin,  for  appellant;  Carl  J. 
Appell,  of  counsel. 

Harry  P.  Simonton,  for  appellee. 

Mr.  Presidino  Justice  Clark  delivered  the  opinion 
of  the  court. 

In  March,  1907,  the  appellee,  American  Electrical 
Supply  Co.,  a  corporation  of  Illinois,  hereinafter  called 
defendant,  entered  into  a  contract  with  the  appellant, 
C.  E.  Freet,  hereiuafter  called  the  plaintiff.  The  ne- 
gotiations which  led  up  to  the  contract  were  made  by 
one  George  E.  Weiler,  the  contract  being  signed  thus : 
•  * '  The  Fyricide  Mfg.  Company,  Geo.  E.  Weiler,  Special 
Representative,"  *-* American  Electrical  Supply  Co. 
(Seal)  W.  H.  Gross,  Treasurer." 

By  the  terms  of  the  contract  the  plaintiff  engaged 
the  defendant  as  general  sales  agent  for  Fyricide  ex- 
tinguishers in  the  **City  and  vicinity  of  Chicago  and 
entire  State  of  Illinois  for  a  period  of  twelve  months," 
and  agreed  to  pay  for  such  services  a  salary  of -$125 
per  month.  The  plaintiff  agreed  to  canvass  the  ter- 
ritory under  the  contract  three  times  in  each  year,  and 
to  turn  over  all  orders  received  to  the  defendant.  The 
plaintiff  also  agreed  at  his  own  expense  to  supply  cir- 
cular matter  for  the  proper  handling  of  the  trade,  and 
to  sell  and  deliver  $1,000  worth  of  Fyricide  extinguish- 
ers to  the  defendant.  He  further  agreed  to  repurchase 
the  extinguishers  on  hand  upon  the  fulfillment  of  the 
contract.  The  defendant  on  its  part  agreed  to  devote  a 
reasonable  amount  of  time,  through  its  agents,  to  pro- 
mote and  insure  the  success  of  the  agency.  It  further 
agreed  to  carry  a  stock  of  extinguishers  of  the  value  of 
$1,000,  that  is  to  say,  800  of  them.  The  plaintiff  re- 
tained the  right  to  cancel  the  contract  under  certain 
conditions,  and  there  were  other  provisions  which  it 
is  not  now  necessary  to  relate. 

After  making  the  contract  referred  to,  Weiler  ar- 
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ranged  with  the  defendant  to  solicit  orders  in  Illinois. 
He  did  so,  and  led  the  defendant  to  believe  that  the 
orders  (three  in  number)  which  were  sent  in  and  which 
were  filled  by  the  plaintiff  were  bona  fide  ones  at  cer- 
tain prices  mentioned.  It  seems,  however,  that  in 
each  instance  the  contract  entered  into  by  Weiler  was 
made  upon  the  same  form  as  that  entered  into  be- 
tween the  parties  to  this  litigation.  They  provided  a 
less  salary  per  month;  provided  for  the  carrying  of  a 
certain  amount  of  stock,  etc.  One  of  the  contracts  re- 
ferred to,  namely,  that  with  the  Hawthorne  Hardware 
Co.,  was  offered  in  evidence  and  appears  to  have  been 
signed  thus:  ** American  Electrical  Supply  Co.;  The 
Fyricide  Mfg.  Company,  Geo.  E.  Weiler,  Special  Rep- 
resentative; Hawthorne  Hardware  Co.,  H.  H.  Luby, 
Pres."  The  other  two  were  signed  in  a  similar  man- 
ner. 

The  defendant,  when  it  undertook  to  collect  on  the 
contracts  referred  to,  learned  for  the  first  tune  the  na- 
ture of  the  contracts  to  which  the  name  of  the  defend- 
ant was  signed,  as  well  as  that  of  the  plaintiff  as 
Fyricide  Mfg.  Company.  Payment  was  refused  by 
each  of  the  parties,  thereupon  the  defendant  repu- 
diated the  contract  with  the  plaintiff  and  shipped  to 
him  the  800  extinguishers.  Those  shipped  by  the  Haw- 
thorne Hardware  Company  were  also  returned  to  the 
plaintiff,  but  he  refused  to  receive  them. 

Thereafter  this  suit  was  brought,  the  plaintiff  de- 
manding $1,780  for  the  extinguishers  delivered  to  the 
defendant  and  to  the  three  supposed  customers.  The 
defense  interposed  was  that  the  contract  was  obtained 
by  fraud.  There  was  a  trial  before  the  court  and  a 
jury,  and  judgment  entered  in  favor  of  the  defendant 
upon  a  verdict  rendered  by  the  jury  in  its  favor.  The 
court  at  the  time  was  asked  to  instruct  the  jury  to  di- 
rect a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  of  his  demand,  namely  $1,780.  This  instruction 
was  refused,  and  an  exception  taken.    Thereupon  an- 
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other  motion,  to  the  effect  that  the  jury  be  instructed  to 
render  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  $1,000,  was  made  by  the  plaintiff,  and  was  likewise 
refused.  To  this  action  an  exception  was  preserved 
by  the  plaintiff. 

The  grounds  alleged  for  reversal  are,  first,  that  the 
court  erred  in  refusing  to  instruct  the  jury  to  find  the 
issues  for  the  plaintiff  for  the  full  amount  of  his 
claim ;  second,  that  it  erred  in  refusing  to  instruct  the 
jury  to  find  for  the  plaintiff  as  to  the  $1,000  item; 
third,  that  improper  evidence  was  received;  fourth, 
that  erroneous  instructions  were  given. 

We  have  carefully  read  the  abstract  in  the  case,  and 
are  of  the  opinion  that  there  was  sufficient  evidence  to 
warrant  the  court  in  submitting  to  the  jury  the  ques- 
tion as  to  whether  or  not  the  defendant  was  induced  to 
sign  the  contract  upon  which  the  case  was  based  by 
the  fraudulent  conduct  of  the  plaintiff  or  that  of  an 
agent  for  which  plaintiff  was  responsible. 

A  large  part  of  the  argument  of  the  plaintiff  is  ad- 
dressed to  the  proposition  that  Weiler  had  only  spe- 
cial, limited  authority.  The  plaintiff  in  his  testimony 
stated  that  there  was  a  written  contract  between  him 
and  Weiler,  but  this  contract  was  not  produced.  Four 
contracts  were  made  by  Weiler,  presuming  to  act  for 
the  plaintiff  and,  in  three  of  them,  as  heretofore 
stated,  for  the  defendant  also.  In  response  to  a  letter 
addressed  to  the  plaintiff  as  the  Fyricide  Mfg.  Co., 
asking  as  to  Weiler 's  authority,  plaintiff  replied:  **We 
have  yours  of  the  2nd  in  reference  to  Mr.  Weileir's 
authority  to  make  and  sign  contracts  for  us.  In  re- 
gard to  which  will  state  that  he  has  a  contract  with 
us  giving  him  authority  to  make  and  sign  contracts 
for  this  company,  and  we  will  add  that  he  has  been 
very  successful  in  closing  contracts  for  us.  Yours  very 
truly.  The  Fyricide  Mfg.  Co.,  C.  E.  Freef  The  ad- 
mission of  this  letter  in  evidence  by  the  trial  court  is 
one  of  the  points  most  strenuously  insisted  upon  as 
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ground  for  reversal.  We  think  it  was  competent 
as  tending  to  show  a  general  authorization  by  the 
plaintiff  to  Weiler.  The  defendant  in  the  transac- 
tion leading  up  to  the  making  of  the  contract  knew 
no  one  else  than  Weiler  as  representing  the  plaintiff. 
The  contract  specifically  provides  that  the  plaintiff 
should  canvass  the  territory  covered  by  the  defend- 
ant's contract,  namely  the  State  of  Illinois,  three 
times  in  each  year.  It  was  quite  natural,  therefore, 
that,  when  Weiler  offered  to  go  to  other  cities  than 
Chicago  in  the  state  and  canvass,  the  defendant  should 
assume  that  he  was  doing  so  in  conformity  with  this 
provision  of  the  contract. 

We  agree  with  the  defendant  in  its  contention  that 
the  contract  was  essentially  an  agency  contract.  It  is 
headed  ** Agency  Contract,"  and  provides  for  a  salary 
to  be  paid  to  the  defendant,  and  that  circulars,  etc., 
should  be  provided  by  the  plaintiff.  It  also  names  the 
minimum  amount  of  sales  which  shall  be  made  each 
month,  and  provides  for  the  cancellation  of  the  con- 
tract at  the  option  of  the  plaintiff  if  such  sales  do  not 
equal  $2,700  at  the  end  of  six  months.  It  provides  at 
what  price  sales  shall  be  made,  naming  a  smaller  price 
for  same  to  dealers  than  to  consumers.  It  further 
provides  that  **said  second  party  (the  defendant)  shall 
have  the  right  and  authority  to  collect  all  moneys  for 
sales  made  through  said  agency,  and  at  the  end  of 
each  month,  after  deducting  from  the  amount  of  said 
sales  $125  for  salary,  and  the  difference  between  the 
billing  price  and  selling  price  to  the  dealer  or  con- 
sumer, the  said  second  party  shall  remit  the  balance 
for  said  sales  to  the  said  first  party."  All  of  these 
provisions  of  the  contract  tend,  in  our  opinion,  to  es- 
tablish the  proposition  that  the  essential  character  of 
the  contract  was  that  of  agency,  and  that  the  relation 
between  the  parties  was  not  by  this  contract  made 
that  of  vendor  and  vendee.  (Burton  et  al.  v.  Goodspeed 
et  al.,  69  111.  237.)    If  it  were  intended  by  the  contract 
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to  create  the  relation  of  vendor  and  vendee,  surely  the 
provision  last  referred  to  need  not  have  been  inserted. 
The  defendant,  if  such  were  the  character  of  the  con- 
tract, would  have  required  no  authority  from  the 
plaintiff  to  collect  moneys  which  might  be  due  upon 
a  resale. 

It  is  true  the  defendant  may  be  said  indirectly  to 
have  agreed  to  purchase  800  extinguishers  and  to 
carry  the  same  in  stock,  but  this  was  incident  to  the 
main  purpose  of  the  contract,  which  was  that  the  de- 
fendant should  act  as  the  selling  agent  of  the  plaintiff 
in  the  State  of  Illinois.  The  defendant  dealt  only  with 
Weiler,  and  his  actions  and  representations  which  led 
up  to  the  making  of  the  contract  with  the  defendant 
must,  in  our  opinion,  be  regarded  as  though  made  by 
the  plaintiff  himself.  If,  at  the  time  these  representa- 
tions were  made,  Weiler  intended  that  the  plaintiff 
should  not  in  good  faith  carry  out  the  provisions  of 
the  contract  with  regard  to  canvassing  the  state,  that 
was  proper  matter  to  be  considered  by  the  jury  upon 
the  question  as  to  whether  or  not  fraud  entered  into 
the  making  of  the  contract,  with  which  the  plaintiff,  by 
operation  of  law,  should  be  charged. 

Immediately  upon  the  signing  of  the  contract  be- 
tween the  parties  hereto,  Weiler  made  contracts  with 
the  three  concerns  heretofore  referred  to,  whose  re- 
spective places  of  business  were  at  Elgin,  Rockford  and 
Peoria,  Illinois.  In  this  matter  he  apparently  under- 
took to  act  as  agent  both  for  the  plaintiff  and  the  de- 
fendant. The  signature  to  the  contract  with  the  Haw- 
thorne Hardware  Company  was  signed  by  him  for  the 
plaintiff  under  the  name  of  Fyricide  Mfg.  Company, 
as  its  special  representative.  The  character  of  the 
agency  which  he  assumed  to  have  for  the  defendant  is 
not  shown  in  the  instrument.  His  whole  conduct  with 
reference  to  these  three  instruments  tends,  in  our  opin- 
ion, strongly  to  support  the  theory  of  the  defendant 
that  the  contract  with  it  was  not  entered  into  in  good 
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faith  and  that  the  defendant  was  induced  to  enter  into 
it  through  the  fraudulent  practice  of  Weiler. 

In  a  letter  written  by  the  plaintiff  to  the  defendant 
under  date  of  April  17,  1907,  the  following  language 
was  used:  **For  your  information  will  state,  if  not 
previously  advised,  that  promptly  upon  our  confirm- 
ing the  reports  regarding  Mr.  Weiler 's  nefarious 
practices,  we  immediately  dispensed  with  his  serv- 
ices/' In  the  same  letter  it  was  stated:  **At  the  time 
of  writing  our  letter  of  the  11th,  we  were  advised  that 
Mr.  Weiler  was  lying  seriously  ill  at  a  hotel  in  De- 
troit, not  a  hospital  as  you  state,  but  since  that  time 
we  are  in  receipt  of  advices  by  message  over  Mr. 
Weiler 's  name  to  the  effect  that  he  is  now  under  arrest 
in  the  Wayne  county  jail  at  Detroit,  which  is  probably 
the  result  of  some  of  his  misrepresentations  at  that 
point. ' ' 

Without  further  discussion  of  the  evidence,  we  state 
it  as  our  opinion  that  the  testimony  in  the  record  was 
suflScient  to  warrant  the  conclusion  of  the  jury  that  the 
contract  sued  upon  was  obtained  by  fraud;  that  this 
fraud  is  chargeable  to  the  plaintiff,  and  was  sufficient 
to  warrant  the  defendant  in  repudiating  the  contract 
made. 

Complaint  is  made  of  certain  portions  of  the  charge 
of  the  court  to  the  jury.  The  record  shows  that  cer- 
tain instructions  were  given  to  the  jury  as  **  instruc- 
tions for  defendant, '*  whatever  that  may  mean.  It 
also  shows  that  the  court  orally  instructed  the  jury. 
For  some  reason  the  plaintiff  (appellant)  did  not  set 
out  in  the  abstract  of  record  all  of  the  charge  of  the 
court  given  to  the  jury.  This  should  have  been  done, 
for  otherwise  this  court  might  have  been  misled.  We 
have,  however,  been  advised  by  an  additional  abstract 
furnished  by  the  defendant  as  to  what  the  record 
shows  in  this  regard.  We  do  not  find  in  the  record 
objections  made  to  the  charge,  nor  were  any  excep- 
tions preserved  in  the  record  in  respect  to  any  por- 
tions of  the  charge.    It  is  therefore  unnecessary  for  us 


Chioago — ^FiBST  District — July,  1912.        519 


Ffedcon  Engineering  Co.  v.  Wright,  171  111.  App.  519. 

to  comineiit  or  pass  upon  any  of  the  objections  now 
raised  to  it. 

We  find  no  error  in  the  record  of  such  a  character 
as  would  warrant  a  reversal  of  the  judgment,  and  the 
same  is  affirmed. 

Affirmed. 


Falcon  Engineering  Company,  Appellee,  t.  William  M. 

Wright,  Appellant. 

Gen.  No.  16,978. 

1.  Appeals  and  krbors — order  to  return  incorrect  certified  copy 
of  judgment  is  not  appealable.  An  order  requiring  the  attorney 
for  defendant  to  return  a  certified  copy  of  a  judgment,  on  the 
ground  that  such  copy  is  incorrect,  does  not  purport  to  change  the 
judgment  entered,  does  not  tend  to  affect  the  merits  of  the  cause 
and  is  interlocutory  and  not  appealable. 

2.  Dismissal  and  nonsxtit — when  order  reciting  nonsuit  may 
he  corrected.  Where  an  order  reciting  that  a  plaintiff  elects  to 
take  a  nonsuit  entered  a  judgment  which  seemed  to  determine  the 
merits  of  the  case  in  favor  of  the  defendant,  the  court  on  exam- 
ining the  record,  files  and  minutes  may  enter  an  order  correcting 
the  former  one  so  as  to  show  no  such  determination. 

8.  Appeal  and  EBBOBr'^-when  hill  of  exceptions  necessary  to  review 
order  correcting  incorrect  order.  An  order,  correcting  an  order  re- 
citing that  a  plaintiff  elects  to  take  a  nonsuit,  that  enters  a  judg- 
ment which  seems  to  determine  the  merits  of  the  case  in  faror 
of  the  defendant  may  be  affirmed,  if  a  bill  of  exceptions  is  not 
filed. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab 
M.  ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Dismissed  in  part  and  affirmed 
in  part  Opinion  filed  July  9,  1912.  Rehearing  denied.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Samuel  B.  King,  for  appellant. 
Otto  Qt.  Etdbn,  for  appellee. 


520  APPEI^LATE  COUBTS  OF  ILLINOIS. 

Falcon  Engineering  CJo.  v.  Wright,  171  111.  App.  519. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

We  are  asked  to  reverse  the  action  of  the  Munici- 
pal Court  of  Chicago  in  entering  two  separate  orders 
on  May  14,  1910,  and  June  20,  1910,  respectively. 

The  order  of  May  14th  by  its  terms  required  Samuel 
B.  King,  described  as  attorney  for  the  defendant,  to 
return  a  certified  copy  of  the  judgment  entered  in  the 
cause  on  December  30,  1909,  for  the  reason,  as  stated 
in  the  order,  that  the  certified  copy  was  incorrect.  The 
order  further  provided  that  the  certified  copy*  when 
returned  should  be  marked  canceled,  also  that  the 
copy  of  the  same  * '  now  in  the  files  of  the  cause ' '  be  can- 
celed and  marked  void.  An  exception  was  taken  to  the 
entry  of  this  order,  and  an  appeal  prayed  to  the  Ap- 
pellate Court.  The  order  does  not  purport  to  change 
in  any  respect  the  judgment  entered,  nor  does  it  in 
any  way  tend  to  effect  the  merits  of  the  cause.  It  is 
clearly  iaterlocutory,  and  the  appeal  with  reference  to 
it  must  therefore  be  dismissed.  Illinois  Trust  &  Sav- 
ings Bank  v.  Howard,  185  111.  332.  The  court  erred  in 
granting  the  appeal. 

The  second  appeal,  namely  to  the  order  of  June 
20th,  is  set  out  in  the  same  record  as  is  the  one  to  the 
first  order,  two  bonds  having  been  filed,  one  after  each 
appeal  was  granted.  The  order  of  June  20th  recites 
that  the  court  had  examined  the  record  and  files  in  the 
cause  and  ''his  memoranda  and  minutes  of  the  order 
and  judgment  entered  in  this  cause  on  December  30, 
1909.''  The  order  of  December  30th,  as  it  was  orig- 
inally entered  by  the  clerk,  reads  in  part  as  follows: 
**  whereupon  the  plaintiff  elects  to  take  a  non-suit. 
It  is  therefore  considered  by  the  court  that  the  plaint- 
iff take  nothing  by  its  suit,  and  that  the  defendant  do 
have  and  recover  of  and  from  the  plaintiff,  the  costs 
of  the  charges  by  him  herein  expended  taxed  at  $32.65, 
and  that  execution  issue  therefor.'' 

By  the  order  of  June  20th  it  was  corrected  so  that 
this  portion  was  made  to  read  as  follows: 
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*' whereupon  plaintiff  elects  to  take  a  non-suit  herein. 
It  is  therefore  considered  by  the  court  that  said  de- 
fendant have  and  recover  of  and  from  the  plaintiff 
the  costs  of  said  defendant  herein  expended  and  that 
execution  issue  therefor." 

No  bill  of  exceptions  was  filed  in  the  last  appeal, 
and  we  might  properly  affirm  the  order  for  this  rea- 
son.  Without  passing  upon  the  question  whether  the 
order  as  entered  is  properly  the  subject  of  an  appeal, 
we  state  it  as  our  opinion  that  from  the  record  the 
court  was  justified  in  entering  the  order  of  correc- 
tion. It  is  apparent  that  the  order  as  originally  tran- 
scribed upon  the  records  was  inconsistent  with  itself. 
The  plaintiff  had  a  right  to  take  a  non-suit,  and  upon 
its  doing  so  a  judgment  should  not  have  been  entered 
against  it  which  seemed  to  determine  the  merits  of  the 
case  in  favor  of  the  defendant.  The  appeal  from  the 
order  of  May  14,  1910,  will  therefore  be  dismissed,  and 
the  order  of  June  20,  1910,  affirmed. 
Appeal  from  order  of  May  14,  1910,  dismissed;  order 
of  June  20, 1910,  affirmed. 

Mr.  Justice  Babnes  took  no  part  in  the  considera- 
tion of  this  case. 


Falcon   Engineering   Company,   Appellee,   t.   W.   TIL. 

Wright,  Appellant 

Oen.  No.  17,018. 

1.  Dismissal  and  nonsuit — when  order  correcting  judgment  in 
nonsuit  is  not  Mr  to  action.  Where  an  order  reciting  that  a 
plaintiff  elects  to  take  a  nonsuit  enters  a  judgment  which  seems 
to  determine  the  merits  of  the  case  in  favor  of  the  defendant  and 
is  corrected  by  an  order  to  show  no  such  determination,  the  latter 
order  is  not  a  bar  to  a  subsequent  action  between  the  same  parties. 

2.  AuTOMOWLES — repairs.  The  owner  of  an  automobile,  being 
sued  for  repairs,  claimed  the  company  was  to  make  repairs  for 
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three  years.  He  also  claimed  that  a  chauffeur,  whose  negligence 
caused  repairs  to  be  made  and  who  was  furnished  by  the  company 
at  the  expense  of  the  owner,  was  an  employe  of  the  company. 
Held,  a  verdict  for  the  company  would  not  be  disturbed  as  against 
the  manifest  weight  of  the  evidence. 

3.  Contracts — when  letter  containing  self-serving  declarations 
is  admissible.  Where  a  letter  addressed  by  the  president  of  a 
company,  suing  for  repairs  made  to  an  automobile,  to  his  stenog- 
rapher is  shown  to  the  owner,  and  the  president  and  stenographer 
do  not  agree  as  to  its  contents  but  both  testify  that  it  was  discussed 
between  themselves,  it  is  not  reversible  error  to  admit  the  letter  to 
show  the  authority  of  the  stenographer  to  make  a  collection,  even 
though  it  contains  a  self-serving  statement  as  to  how  much  the 
owner  owed. 

4.  Interest — when  error  for  judge  to  fix  date  of  coviputation. 
Where  a  verdict  is  returned  assessing  damages  for  a  certain  amount 
and  interest  at  five  per  cent.,  the  court  has  no  authority  to  arbi- 
trarily fix  the  date  at  which  interest  should  be  computed. 

5.  Interest — when  allotoance  is  debatable.  Whether  on  a  ver- 
dict in  favor  of  a  company  suing  to  recover  for  repairs  made  to 
an  automobile  interest  should  have  been  allowed  is  a  debatable 
question. 

6.  Appeal  and  error — when  judgment  in  excess  of  verdict  i» 
cured.  The  entering  by  the  court  of  a  judgment  in  excess  of  the 
amount  fixed  by  a  verdict  is  an  error  that  may  be  cured  by  a  re- 
mittitur and  is  not  ground  for  reversal. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab 
M.  ToRRisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed  on  remittitur.  Opinion 
filed  July  9,  1912.  Rehearing  denied  July  23,  1912.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Samuel  B.  King,  for  appellant 
Otto  G.  Eyden,  for  appellee. 

Mb.  Peesidino  Justice  Clabk  delivered  the  opinion 
of  the  court. 

Suit  was  brought  by  the  Falcon  Engineering  Com- 
pany, the  appellee,  against  W.  M.  Wright,  the  appel- 
lant, for  the  recovery  of  money  claimed  to  be  due  for 
work  performed  and  material  furnished  in  the  repair- 
mg  of  an  automobile  and  for  new  parts  and  supplies 
furnished  for  the  same  during  the  latter  part  of  the 
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year  1908  and  the  month  of  January,  1909.  A  trial 
was  had  before  the  court  and  a  jury,  and  the  jury  ren- 
dered a  verdict  as  follows: 

**We,  the  jury,  find  the  issues  for  the  plaintiff,  and 
assess  the  plaintiff's  damages  at  the  sum  of  Fourteen 
Hundred  and  Seventeen  Dollars  and  Eighty  Cents,  and 
interest  at  Five  (5)  per  cent.'* 

The  court  overruled  a  motion  for  a  new  trial,  com- 
puted the  interest  on  the  amount  of  the  verdict  from 
the  date  the  last  statement  was  rendered  by  the  ap- 
pellee to  appellant,  and  added  the  same,  $86.58,  and 
thereupon  entered  judgment  in  the  sum  of  $1,504.38. 

It  is  first  insisted  by  the  appellant  that  the  judg- 
ment should  be  reversed  because  there  had  been  a  pre- 
vious trial  of  the  case  and  a  judgment  rendered  in  fa- 
vor of  the  appellant.  It  seems  that  on  December  30, 
1909,  after  a  partial  trial  of  the  case,  the  plaintiff 
(appellee)  elected  to  take  a  nonsuit,  the  clerk  enter- 
ing the  judgment  incorrectly.  On  June  20th  following, 
by  order  of  court,  the  record  was  changed.  This  or- 
der has  been  the  subject  of  a  previous  appeal  by  the 
appellant  in  this  proceeding,  and  has  been  held  to  have 
been  properly  entered,  in  an  opinion  filed  this  day  in 
this  court  in  case  known  as  No.  16978.  The  order  re- 
ferred to  is  not  a  bar  to  the  suit  now  before  us. 

It  is  next  insisted  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence.  It  is  urged  in  this 
regard  that  the  appellant  bought  the  automobile  from 
the  appellee,  with  a  contract  on  the  part  of  the  appel- 
lee to  keep  the  same  in  repair  for  a  period  of  three 
years;  that  a  large  part  of  the  account  upon  which 
the  verdict  was  rendered  in  this  case  was  for  repairs 
which  should  have  been  made  by  the  appellee  in  pur- 
suance of  this  contract.  The  record  shows  that  the 
appellant  did  purchase  the  car  from  the  appellee,  pay- 
ing therefor  the  sum  of  $2,500.  There  is  a  dispute  be- 
tween the  witnesses  as  to  whether  or  not  appellee 
agreed  for  this  amount  to  keep  the  car  in  repair  for 
three  years  as  stated.    We  have  carefully  considered 
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the  evidence  in  tl^e  case,  and  are  unable  to  say  that  it 
preponderates  in  favor  of  the  appellant  in  this  mat- 
ter. After  the  car  was  purchased  from  appellee  by  the 
appellant,  a  man  was  furnished  by  the  former  to  the 
latter  to  run  the  car,  but  at  the  expense  of  appel- 
lant. It  is  charged  that  a  large  portion  of  the  repairs 
on  the  car  became  necessary  because  of  an  accident 
caused  by  the  negligence  of  this  person,  Berglund,  in 
the  operation  of  the  car,  and  the  appellant  insists  that 
at  the  time  he  was  so  operating  the  car  he  was  an  em- 
ploye of  the  appellee.  The  jury  foimd  to  the  contrary, 
however.  We  have  carefully  considered  the  evidence 
in  this  regard  also,  and  are  unable  to  say  that  the 
conclusion  reached  by  the  jury  was  erroneous. 

Complaint  is  made  that  the  court  erred  in  admitting 
in  evidence  what  purported  to  be  the  contents  of  a 
letter  addressed  by  John  M.  Larson,  the  president  of 
appellee,  to  his  stenographer.  The  stenographer  tes- 
tified that  she  showed  the  letter  to  the  appellant,  and 
in  his  testimony  he  admitted  that  a  letter  was  shown 
him.  As  to  the  contents  of  the  letter,  however,  the 
stenographer  and  appellant  do  not  agree,  but  that  a 
letter  was  a  matter  of  discussion  between  them  is 
testified  to  by  both.  The  letter  was  admitted,  as  an- 
nounced by  the  court,  for  the  purpose  of  showing  the 
authority  of  the  stenographer  to  make  the  collection 
from  the  appellant.  While  a  portion  of  it  might  be 
said  to  be  of  a  self-serving  character,  we  do  not  think 
that  the  action  of  the  court  in  admitting  it  should  cause 
a  reversal  of  the  judgment.  In  the  letter  testified  by 
the  stenographer  as  having  been  received  by  her,  Lar- 
son was  said  to  have  stated  that  the  appellant  owed 
appellee  considerably  more  than  $225,  and  it  is  this 
portion  of  the  letter  to  which  appellant  most  strenu- 
ously objects.  While  this  statement  in  the  letter  did 
not  prove  or  tend  to  prove  that  an  indebtedness  ex- 
isted between  the  parties  at  the  time  it  was  written,  the 
letter,  as  heretofore  stated,  was  not  introduced  for 
that  purpose. 
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Whether  or  not  interest  should  have  been  allowed 
is,  in  our  opinion,  a  debatable  question.  (Dady  v.  Con- 
dit,  209  HI.  488.)  In  any  event,  we  do  not  think  the 
court  was  authorized  in  arbitrarily  fixing  the  date  at 
which  interest  should  be  computed.  The  verdict  is 
unlike  that  in  the  case  of  Meyer  v.  Johnson,  122  111. 
App.  87,  where  the  jury  by  its  verdict  fixed  the  date. 
It  is  urged  that  the  action  of  the  court  in  entering  the 
judgment  in  excess  of  the  amount  fixed  by  the  jury  is 
sufficient  ground  for  reversal.  We  think,  however, 
that  the  error  may  be  cured  by  the  entry  of  a  remit- 
titur. 

We  find  no  error  in  the  record  with  respect  to  the 
admission  or  rejection  of  testimony,  or  in  the  oral 
charge  of  the  court  to  the  jury,  which,  in  our  opinion, 
should  cause  a  reversal  of  the  case. 

The  order  of  the  court  will  be  that  if  the  appellee 
enters  in  this  court  within  ten  days  a  remittitur  of 
$86.58  the  judgment  will  be  affirmed;  otherwise  the 
judgment  will  be  reversed  and  the  cause  remanded. 
The  costs  of  this  court  will  be  taxed  to  the  appellee. 

Judgment  affirmed  on  remittitur;  otherwise  re- 
versed. Remittitur  filed  and  judgment  affirmed  July 
9, 1912. 

Mb.  Justice  Babnes  took  no  part  in  the  considera- 
tion of  this  case. 


Annie  Ollmore^  Appellee,  t.  The  Modern  Protectlye 

Association,  Appellant. 

Gen.  No.  17,037. 

1.  Fbatebnal  bbnkfit  societies — 8uhordin<Ue  lodge  is  agent  of 
supreme  lodge.  A  subordinate  lodge  or  council  of  a  benefit  society 
is  the  agent  of  the  supreme  lodge  or  council. 

2.  Feateknal  benefit  societies — when  fact  member  was  en- 
gaged  in  the  sale  of  liquor  waived.    The  fact  that  a  member  of  a 


526  Appellate  Coubts  of  Illinois. 

Gilmore  y.  Modem  Protective  Association,  171  111.  App.  525. 

fraternal  benefit  society  was  engaged  in  the  sale  of  liquor  as  a 
beverage  is  waived  by  the  society  where  the  deputy  organizer, 
with  full  knowledge  of  the  facts,  stated  in  the  application  tliat 
deceased  was  a  "salesman,"  and  where  dues  were  accepted  by  the 
society  with  knowledge  of  the  facts  and  no  offer  to  return  them 
was  made,  and  where  the  by-law  excluding  those  engaged  in  the 
manufacture  or  sale  of  liquor  was  not  a  part  of  the  organic  law  of 
the  society. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  J.  N.  Hnc- 
BAUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  July  9,  1912. 

Clyde  0.  Garmibb  and  James  N.  Tilton,  for  appel- 
lant. 

Daebow,  Masters  &  Bailey,  for  appellee. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  conrt. 

In  this  case  a  recovery  was  had  against  the  appellant 
and  in  favor  of  the  appellee  upon  a  benefit  certificate 
issned  to  Thomas  B.  Gilmore,  the  husband  of  appellee, 
in  his  lifetime.  The  declaration  was  in  the  usual  form 
in  this  class  of  cases.  A  special  plea  was  filed  by  the 
appellant  setting  out  that  the  insured,  Thomas  B.  Gil- 
more, was  during  his  lifetime  a  saloon  keeper  and 
engaged  in  the  sale  of  spirituous  or  malt  liquors  as  a 
beverage.  The  plea  further  set  up  section  115  of  the 
by-laws  of  appellant's  organization,  which  reads  as 
follows : 

*'No  certificate  shall  be  issued  in  Class  *A'  or  Class 
*  C '  to  any  member  engaged  in  the  manufacture  or  sale 
of  spirits  or  liquors  as  a  beverage/' 

To  this  plea  a  replication  was  filed,  to  the  effect  that 
the  insured  was  accepted  as  a  member  of  the  defendant 
organization  with  full  knowledge  of  the  circumstances 
surrounding  the  business  in  which  he  was  engaged; 
that  it  accepted  dues  and  assessments  from  him  from 
that  time  up  to  the  time  of  his  death,  with  full  knowl- 
edge of  all  the  circumstances;  that  the  insured  was 
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not  engaged  in  the  saloon  business  for  a  short  period 
of  time  prior  to  his  death;  that  after  he  had  severed 
his  connection  with  the  business  the  appellant  con- 
tinued to  accept  assessments  and  premiums  from  the 
insured,  and  at  no  time  declared  the  certificate  for- 
feited nor  took  any  steps  to  forfeit  the  same ;  that  ap- 
pellant at  no  time  tendered  to  the  deceased  or  to  any 
person  or  persons  on  his  behalf,  or  to  the  appellee 
any  of  the  dues  or  assessments  theretofore  paid ;  that 
the  appellant  after  the  death  of  the  insured  requested 
from  the  appellee  proofs  of  the  death  of  the  insured, 
although  well  knowing  all  the  facts  set  out  in  the  spe- 
cial plea,  and  that  it  considered  the  policy  of  the  in- 
sured in  full  force  and  effect,  and  at  no  time  made  any 
effort  to  forfeit  the  same,  but  accepted  the  proofs  of 
loss  as  provided  by  its  by-laws  and  in  accordance  with 
the  terms  of  the  insurance  policy  or  certificate. 

The  evidence  shows  that  the  insured,  Thomas  B. 
Gilmore,  suffered  an  injury  in  1909,  and  thereafter  be- 
came afl&icted  with  pneumonia,  which  resulted  in  his 
death  on  September  17,  1909.  The  insured  was  in  the 
saloon  business  from  the  date  of  the  issuance  of  the 
certificate,  namely,  June  11,  1908,  until  a  short  time 
before  his  death.  He  disposed  of  his  saloon  on  August 
26,  1909.  The  insured  was  solicited  to  become  a  mem- 
ber of  the  society  by  an  organizing  deputy,  who  took 
the  application  of  the  insured  in  the  saloon,  where  Gil- 
more  was  serving  patrons.  Quinlan,  the  deputy,  was 
himself  served  with  beer  by  Gilmore,  but  notwith- 
standing this  fact  wrote  in  the  application  as  the  occu- 
pation of  Gilmore  the  word  '  *  salesman. ' '  The  medical 
examiner  for  appellant  went  to  the  saloon  of  Gilmore 
at  the  instance  of  appellant  and  there  made  an  ex- 
amination of  Gilmore.  A  collector  for  appellant  called 
at  the  saloon  of  Gilmore  monthly  and  collected  dues 
for  the  society,  giving  receipts  therefor,  which  receipts 
were  placed  in  evidence.  On  September  9, 1909,  a  few 
days  before  the  death  of  Gilmore,  appellee  went  to 
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the  oflSce  of  the  superintendent  of  the  appellant  and 
paid  the  dues  for  that  month  upon  the  certificate. 
After  the  death  of  Gilmore  blank  proofs  of  loss  were 
furnished  by  appellant  to  Mrs.  Gilmore,  and  the  same 
were  filled  out  and  thereafter  signed  by  her.  In  these 
proofs  of  loss  it  was  stated  that  Gilmore  was  a  saloon 
keeper ;  that  he  died  of  acute  pneumonia,  a  secondary 
cause  being  a  fracture  of  the  thigh,  sustained  in  a  train 
disaster. 

In  addition  to  the  pleas  heretofore  referred  to,  a 
plea  was  filed  by  the  appellant  charging  that  the  in- 
sured had  obtained  the  certificate  of  membership  by 
means  of  fraud,  misrepresentation  and  false  state- 
ments, but  no  evidence  was  adduced  at  the  hearing 
to  sustain  this  plea. 

The  law  in  this  State  is  well  settled  that  a  subordi- 
nate lodge  or  council  of  a  benefit  society  is  the  agent  of 
the  supreme  lodge  or  council,  and  if  the  subordinate 
lodge,  with  full  knowledge  of  the  falsity  of  a  state- 
ment in  a  member's  application  that  he  was  not  at  the 
time  of  signing  the  application  in  the  business  of  sell- 
ing liquor,  continues  to  receive  dues  from  him  and 
treats  the  certificate  as  in  full  force  up  to  his  death, 
the  right  to  forfeit  the  certificate  for  the  falsity  of 
such  statement  is  waived.  (Coverdale  v.  Royal  Arca- 
num, 193  111.  91,  and  cases  referred  to  therein.) 

The  case  before  us  is  clearly  distinguishable  from 
that  of  Steele  v.  Fraternal  Tribunes,  215  111.  190.  In 
the  case  last  referred  to  it  appeared  that  the  society 
was  organized  in  this  State ;  that  its  by-laws  and  cer- 
tificate of  organization  prohibited  the  taking  in  of 
a  member  over  51  years  of  age.  The  jury  in  the  trial 
court  found  that  the  deceased  in  his  application  in- 
tentionally misrepresented  his  age,  and  that  no  oflScer 
of  the  supreme  tribunal  knew  that  the  deceased  was 
more  than  51  years  of  age  when  his  certificate  was  is- 
sued. The  court  held  that  *  *  a  contract  of  a  corporation 
which  is  ultra  vires  in  the  proper  sense  of  the  term, — 
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that  is  to  say,  outside  the  object  of  its  creation,  as  de- 
fined by  the  laws  of  its  organization,  and  therefore 
beyond  the  powers  conferred  upon  it  by  the  legislature, 
— ^is  not  only  voidable,  but  wholly  void  and  of  no  legal 
effect/' 

In  the  case  now  under  consideration  the  appellant  is 
shown  to  be  a  corporation  of  Pennsylvania.  The  by- 
law to  which  reference  has  been  made  was  not  a  part 
of  the  organic  law  of  the  association.  The  doctrine 
announced  in  Coverdale  v.  Royal  Arcanum,  supra,  has 
never  been  departed  from,  and  is  controlling  upon 
us.  It  further  appears  that  the  appellant  never  of- 
fered to  return  the  assessments  and  dues  which  were 
paid  by  Gilmore  or  on  his  behalf.  It  has  frequently 
been  held  that  such  conduct  indicates  such  a  ratifica- 
tion and  confirmation  of  the  certificate  or  contract  as 
to  estop  the  association  from  asserting  the  defense 
relied  upon  in  cases  like  this  wherein  the  contract  is 
not  violative  of  the  organic  law  of  the  association. 

We  find  no  error  in  the  admission  or  rejection  of 
testimony,  or  in  the  charge  of  the  court,  which  should 
cause  a  reversal  of  the  judgment.  For  the  reasons 
stated  the  judgment  will  be  aflSrmed. 

Affirmed. 


Thomas  H.  Hunter,  Bailiff,  t.  John  H.  Suderwskl  et 
al.  On  Appeal  of  John  H.  Snderwskly  Appellant, 
T.  Franz  Koch  et  al.,  Appellees. 

Oen.  No.  17,060. 

1.  Chancebt — nuixims.  The  maxim  that  persons  seeking  relief 
In  equity  "must  do  so  with  clean  hands"  does  not  apply  where  the 
parties  are  brought  in  on  interpleader  and  on  dismissal  of  the 
complainant  and  decree  for  one  of  the  parties  the  other  appeals. 

2.  MoBTGAGES — owfiership  of  certificate  of  sale  on  foreclosure. 
Where  real  estate  dealers  paid  the  cost  of  foreclosure  proceedings 

Vol.  OLXXI  84 
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aod  the  certificate  of  sale  was  in  the  possession  of  their  lawyer  or 
of  themselves  practically  all  of  the  time  and  only  in  the  possession 
of  their  agent  for  a  few  minutes,  and  such  agent  gave  them  an 
assignment  of  his  title  to  any  certificates  standing  in  his  name, 
such  facts  tend  to  show  that  the  dealers  owned  the  certificate  and 
that  it  was  taken  in  the  name  of  the  agent  for  convenience,  though 
one  of  the  dealers  testified  falsely  in  the  foreclosure  proceedings 
that  the  agent  owned  the  note. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Geobob 
A.  DuPUT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  July  9,  1912. 

N,  L.  PioTBOwsKi  and  Ctbus  J.  Wood,  for  appellant. 

Adleb  &  Ledereb,  for  appellees;  Fbancis  Adams, 
Jb.,  of  counsel. 

Mb.  Pbesidino  Justice  Clabk  delivered  the  opinion 
of  the  court. 

A  bill  of  interpleader  was  filed  by  Thomas  M.  Hun- 
ter, Bailiflf  of  the  Municipal  Court  of  Chicago,  against 
the  appellant,  Suderwski,  and  the  appellees,  who  were 
copartners  doing  business  as  Koch  &  Company.  The 
record  shows  that  one  William  L.  Martin  had  obtained 
a  judgment  against  Emilia  Eastman  and  Frederick 
Eastman,  who  were  two  of  the  defendants  in  a  fore- 
closure suit  in  which  a  decree  of  sale  had  been  entered 
and  a  sale  had  thereunder,  and  desired  to  redeem  the 
property  from  the  sale  in  order  that  an  execution  is- 
sued to  him  might  be  levied  upon  it.  In  the  fore- 
closure suit  there  had  been  issued  to  Suderwski  a 
certificate  of  sale.  The  amount  necessary  to  effect 
the  redemption,  $1,028.77,  was  placed  in  the  bailiff's 
hands  by  Martin.  Thereupon  both  the  appellant,  Su- 
derwski, and  the  appellees,  Koch  et  al.,  laid  claim  to 
the  same,  the  contention  of  the  appellees  being  that 
while  the  certificate  was  made  out  to  Suderwski,  he 
was  acting  as  trustee  for  them  and  had  assigned  the 
certificate  to  them. 

In  the  case  before  us  a  decree  was  entered  finding 
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that  the  bill  of  interpleader  was  properly  filed ;  order- 
ing, adjudging  and  decreeing  that  the  complainant  be 
dismissed  from  the  case  npon  payment  to  the  clerk 
of  the  court  of  the  sum  of  $1,028.77.  The  decree  fur- 
ther finds  that  the  money  to  be  paid  by  the  complain- 
ant to  the  clerk  of  the  court  was  obtained  by  him  in 
his  ofiicial  capacity  as  bailiff  of  the  Municipal  Court 
of  Chicago;  upon  a  redemption  made  from  a  sale  of 
certain  real  estate  situate  in  the  city  of  Chicago,  made 
by  virtue  of  a  decree  entered  in  a  cause  lately  pend- 
ing in  the  Circuit  Court  of  Cook  county,  wherein  Su- 
derwski  and  others  were  the  complainants,  and  Cath- 
arina  Wetzel,  as  administratrix,  etc.,  and  others,  were 
defendants ;  that  Albert  W.  Brickwood,  then  a  master 
in  chancery  of  said  court,  in  pursuance  of  a  decree  en- 
tered in  said  cause,  executed  and  delivered  to  Suder- 
wski  his  certificate  of  sale  of  the  said  real  estate  in 
accordance  with  the  statute;  that  the  interest  of  Su- 
derwski  in  the  said  certificate  of  sale  was  wholly  in 
trust  for  the  use  and  benefit  of  the  appellees,  as  co- 
partners, doing  business  as  Koch  &  Co. ;  that  the  said 
redemption  was  made  within  the  time  provided  by 
statute;  and  that  the  owner  of  the  certificate  of  sale 
was  by  law  entitled  to  said  redemption  money;  that 
Suderwski,  in  consideration  of  their  beneficial  interest 
therein,  did  assign  the  certificate  to  the  appellees,  and 
that  appellees  are  the  lawful  owners  of  the  cer- 
tificate of  sale  and  entitled  to  the  redemption  money. 
By  the  decree  the  clerk  is  ordered  to  pay  to  the  com- 
plainant $10  as  costs  taxed  in  the  cause,  and  to  pay 
the  balance  of  the  fund  to  the  appellees,  Koch  et  al., 
as  such  copartners. 

From  this  decree  Suderwski  has  perfected  an  ap- 
peal. The  decision  of  this  case  rests  upon  the  de- 
termination of  the  question  of  fact  as  to  the  owner- 
ship of  the  certificate  of  redemption  referred  to. 

Koch  &  Co.  were  real  estate  dealers  and  brokers 
in  the  city  of  Chicago,  and  the  appellant  worked  with 
them  or  for  them,  sharing  the  profits  in  such  trans- 
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actions  as  he  was  instrumental  in  bringing  to  the  firm. 
At  different  times  title  to  property  was  placed  in  his 
name,  and  he  would  later  convey  by  deed  to  such  per- 
sons as  might  be  designated  by  Koch  &  Co.  It  ap- 
pears that  in  December  of  each  year  a  statement  of 
account  was  presented  by  Suderwski  and  settlements 
agreed  upon,  which  resulted,  as  claimed  by  the  appel- 
lees, in  the  books  of  the  appellees  showing  the  balance, 
if  any,  due  to  Suderwski  at  the  end  of  the  year. 

In  the  case  now  under  consideration  Suderwski  tes- 
tified :  first,  that  he  got  the  note  from  Braxitigam,  one 
of  the  appellees,  in  January,  1908.  Later  he  testified 
that  it  was  in  January,  1907.  In  the  foreclosure  suit 
he  testified  that  he  received  the  note  about  three  years 
prior  to  the  taking  of  his  testimony,  which  we  infer 
was  in  the  early  part  of  1908.  The  note  referred  to  is 
the  principal  promissory  note  upon  which  the  fore- 
closure proceedings  were  based. 

Brautigam,  one  of  the  appellees,  testified  with  re- 
gard to  the  note  that  Koch  &  Co.  had  the  note  in 
January,  1907,  for  collection;  that  they  collected  $300 
on  it  in  January  of  that  year,  leaving  $600  balance. 
The  note  and  trust  deed  or  mortgage  were  placed  in 
the  hands  of  an  attorney  for  foreclosure  in  January, 
1908,  and  the  master's  certificate  of  sale  was  issued 
March  20,  1908.  Brautigam  testified  that  he  told  Su- 
derwski that  the  certificate  must  be  assigned,  and  that 
the  latter  told  him  to  sign  the  latter 's  name  to  such 
assignment,  which  he  did.  Afterwards,  as  testified 
to  by  Brautigam,  an  assignment  was  made  by  Suder- 
wski, which  was  not  dated,  but  is  said  by  Brautigam 
to  have  been  executed  about  April  1,  1908.  This  was 
in  the  following  form: 

**For  value  received  I  hereby  transfer,  sell  and  as- 
sign to  Koch  &  Company  all  contracts  for  the  pur- 
chase of  real  estate  and  notes  secured  by  second  mort- 
gages in  my  name,  and  all  my  right,  title  and  interest 
in  any  Master's  certificate  which  may  be  in  my  name, 

*' John  H.  Sudebwski.'' 
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It  appears  that  the  only  master  *s  certificate  which 
stood  in  Suderwski's  name  to  which  Koch  &  Co.  at 
this  time  could  claim  an  interest  was  the  one  now  in 
question.  At  the  hearing  before  the  Master  in  the  fore- 
closure proceeding  Suderwski  testified  that  he  owned 
the  principal  note.  At  the  same  hearing  Frank  Koch, 
one  of  the  appellees,  testified  that  Suderwski  pur- 
chased the  note  from  him  and  got  control  of  the  note 
and  mortgage  in  January,  1907,  after  the  $300  was 
paid.  He  further  stated  that  he  could  not  tell  the 
exact  date.  In  answer  to  a  question  as  to  what  Su- 
derwski paid  for  it,  or  what  consideration  passed  for 
the  transfer  of  the  note  and  mortgage,  Koch  said: 
**He  paid  the  value  of  the  note  to  me.''  It  is  admitted 
by  counsel  for  appellees  that  Koch  testified  falsely  at 
this  time,  but  it  is  insisted  that  Suderwski  did  likewise. 

It  is  urged  by  the  appellant  that  the  decree  should 
be  reversed  because  the  members  of  Koch  &  Co.  did 
not  come  into  court  with  clean  hands;  that  because 
they  claimed  in  the  foreclosure  suit  that  Suderwski 
owned  the  note  they  are  now  estopped  from  claiming 
otherwise;  and  because  the  pretended  assignment  by 
Suderwski  was  without  consideration  and  consequent- 
ly void.  Numerous  cases  are  cited  upon  the  well 
known  proposition  that  persons  seeking  relief  in  a 
court  of  equity  **must  do  so  with  clean  hands."  In 
the  present  case,  however,  the  principle  is  not  ap- 
plicable. Both  the  appellant  and  the  appellees  were 
brought  into  court  by  the  complainant,  and  now  each 
claims  title  to  the  fund  brought  into  court  as  against 
the  complainant  and  also  as  against  each  other.  The 
court  in  order  to  enter  the  decree  must  have  found 
that  Suderwski  testified  falsely  before  the  master  in 
the  foreclosure  proceeding  when  he  stated  he  was  the 
owner  of  the  note,  unless  it  should  be  considered  from 
his  testimony  that  he  regarded  himself  as  the  legal 
owner,  acting  as  trustee  for  Koch  &  Co.  We  have 
carefully  examined  the  copies  of  the  statements  shown 
to  have  been  made  by  Suderwski  at  the  close  of  sev- 
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eral  years,  including  the  year  1907,  which  purported 
to  show  the  state  of  his  account  with  Koch  &  Co,  We 
do  not  find  in  them  any  statement  from  which  the  in- 
ference could  be  drawn  that  he  had  purchased  the 
promissory  note  which  was  in  default,  and  the  trust 
deed  securing  the  same,  from  Koch  &  Co.  The  fact 
that  a  certificate  of  sale  was  in  the  hands  of  Koch  & 
Co.  or  their  lawyer  practically  all  of  the  time ;  the  tes- 
timony of  Suderwski  that  he  never  had  it  in  his  pos- 
session but  for  a  few  minutes;  the  fact  that  Koch  & 
Co.  paid  the  cost  of  foreclosure,  and  the  giving  of  the 
assignment  heretofore  set  forth,  on  or  about  April 
1,  1906,  all  tend  to  show,  in  our  opinion,  that  Koch  & 
Co.  were  the  owners  of  the  certificate  and  that  it  had 
been  taken  in  the  name  of  Suderwski,  as  had  the  title 
to  other  property  at  other  times,  for  convenience. 

We  come  to  this  conclusion  notwithstanding  the 
false  testimony  given  by  Frank  Koch  in  the  hearing 
before  the  master  in  the  foreclosure  proceeding.  The 
learned  chancellor  who  entered  the  decree  in  the  Su- 
perior Court  saw  and  heard  the  witnesses,  and  was 
better  able  to  judge  of  their  truthfulness  than  are  we. 
We  think  that  a  correct  conclusion  was  reached  in  the 
matter,  and  the  decree  will  be  affirmed. 

Affirmed. 


Josephine  Eranss,  Appellee,  t.  i.  B.  Balllnger  et  d^ 

Appellants. 

Oen.  No.  17,074. 

1.  WmncBSES — experts.  A  witness  properly  qualifies  as  an  ex- 
pert in  the  taking  of  X-ray  pictures  where  she  testifies  that  she 
is  superintendent  of  the  dispensary  of  a  medical  school,  that  part 
of  her  work  consists  in  taking  X-ray  pictures,  that  she  had  had  one 
year's  experience,  and  that  she  had  taken  about  five  hundred  pic^ 
ures. 

2.  Evidence — X-ray  pictures,  A  prima  fade  showing  suflid^t 
to  Justify  the  admission  of  an  X-ray  picture  in  evidence  is  made 
when  an  expert  testifies  that  she  made  the  exposure*  developed  Vbok 
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negative,  and  printed  the  picture  therefrom  and  that  the  picture 
Is  a  correct  representation  of  the  negative. 

3.  Evidence — when  admUaion  of  X-ray  picture  not  objectionable. 
On  action  for  alleged  negligence  in  treating  a  fracture,  an  X-ray 
picture  thereof  is  not  objectionable  on  the  ground  that  there  is 
nothing  to  show  that  the  condition  shown  by  the  photograph  re- 
sulted from  the  treatment  in  question,  where  the  plaintiff  testifies 
that  she  had  no  other  accident  or  trouble  with  the  arm  from  the 
time  of  the  treatment  to  the  time  of  the  taking  of  the  picture. 

4.  EhriDENCE — when  questions  to  expert  witness  assuming  that 
picture  in  evidence  is  correct  not  objectionable.  Questions  to  ex- 
pert witnesses  which  assume  that  an  X-ray  picture  properly  in 
evidence  is  a  correct  representation  of  a  fracture  occasioned  by  a 
fall  are  not  objectionable  where  there  is  no  question  but  that  the 
representation  is  of  the  fracture  in  question  caused  by  the  fall 
referred  to. 

5.  CoNTBiBUTOBY  NEGLIGENCE — When  dcfcnsc  of  and  assumed  risk 
do  not  apply.  Where  action  is  brought  for  negligence  in  treating 
a  fracture  the  defenses  of  contributory  negligence  and  assumed  risk 
in  failing  to  carry  out  the  instructions  of  the  surgeon  do  not  arise, 
since  liability  might  exist  though  the  one  injured  did  not  in  all 
respects  carry  out  the  orders  given. 

6.  iNSTBUcnoNS — directing  verdict.  An  instruction  is  essentially 
directory  where  it  states  that  if  the  Jury  believe  from  the  evidence 
that  the  plaintiff  made  out  her  case  as  laid  in  the  declaration  a 
finding  can  be  made  for  the  plaintift. 

7.  iNSTBucnoNS — when,  will  not  reverse  though  directory. 
Where  action  is  brought  for  negligence  in  treating  a  fracture  and 
chief  reliance  is  placed  on  a  charge  that  the  bones  were  not  prop- 
erly set,  an  instruction  which  refers  to  the  declaration  and  is 
essentially  directory  will  not  reverse  because  contributory  negli- 
gence is  not  negatived. 

8.  Vbbdicts — when  not  excessive.  A  verdict  for  $3,000  remitted 
to  $2,250  and  Judgment  therefor  is  not  excessive  where,  because 
of  negligent  treatment  of  a  fracture  by  physicians,  plaintiff's  arm 
was  left  in  a  bad  condition  which  might  or  might  not  be  relieved 
by  a  serious  operation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Homes 
Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  July  9,  1912^ 
Certiorari  denied  by    Supreme  Court  (making  opinion  final). 

Thomas  G,  McElligott  and  Gbobgb  E,  Gobman,  for 
appellants. 

Samubl  FfiiBDiiAKDBB,  f or  appellee. 
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Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

In  this  case  suit  was  brought  by  the  appellee  against 
the  appellants,  who  are  physicians  and  surgeons,  for 
alleged  negligence  in  their  treatment  of  her  for  the 
fracture  of  an  arm.  The  declaration  consists  of  five 
counts,  the  first  charging  that  the  appellants  were 
guilty  of  negligence  generally  in  treating  the  appel- 
lee; the  second,  that  they  did  not  place  the  bones  in 
the  proper  position ;  third,  that  they  did  not  properly 
manipulate  the  wrist  and  right  hand  and  fingers; 
fourth,  that  in  setting  the  bones  the  appellants  did 
not  place  the  same  in  proper  position ;  the  last,  charg- 
ing the  use  of  an  improper  splint.  To  this  the  appel- 
lants filed  a  plea  of  the  general  issue.  There  was  a 
trial  before  the  court  and  a  jury,  and  a  verdict  of 
$3,000  was  returned,  upon  which  a  judgment  for  $2,250 
was  entered,  the  appellee  having  entered  a  remittitur 
of  $750,  as  required  by  the  court  on  the  refusal  to 
grant  a  new  trial. 

The  first  point  insisted  upon  as  ground  for  reversal 
is  that  the  court  erred  in  not  instructing  the  jury  to 
find  a  verdict  of  not  guilty  at  the  close  of  the  plaint- 
iff ^s  case;  second,  that  the  verdict  is  against  the  mani- 
fest weight  of  the  evidence. 

In  our  opinion  the  court  did  not  err  in  refusing  to 
direct  a  verdict  at  the  close  of  the  plaintiff's  evidence. 
The  evidence  consisted  largely  of  the  testimony  of 
medical  experts.  We  have  read  the  same  with  care, 
and  are  unable  to  say  that  the  verdict  of  the  jury  is 
against  the  manifest  weight  of  the  evidence. 

The  third  and  fourth  points  have  to  do  with  what 
is  charged  to  have  been  the  improper  admission  of 
testimony  over  objection  of  the  defendants,  and  the 
refusal  to  strike  the  same  from  the  record  upon  mo- 
tion made  for  that  purpose.  About  two  years  after 
the  treatment  was  given  the  arm  by  the  appellants, 
an  X-ray  picture  or  sciagraph  was  made  by  Lulu  M. 
Van  Auken,  who  was  a  witness  at  the  trial  in  behalf 
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of  the  appellee.    Her  testimony  was  to  the  effect  that 
she  was  superintendent  of  the  dispensary  connected 
with  the  Northwestern  University  Medical  School ;  that 
part  of  her  work  consisted  in  taking  X-ray  pictures; 
that  she  had  had  one  yearns  experience  and  had  taken 
500  or  600  X-ray  pictures.    She  further  testified  that 
she  exposed  the  arm  of  appellee  to  X-ray,  developed 
the  negative  and  printed  the  picture  from  the  nega- 
tive herself ;  that  the  picture  is  a  correct  representation 
of  the  negative.     On  cross-examination  she  testified 
that  she  was  not  a  physician  and  that  she  had  no  means 
of  knowing  that  the  representation  produced  on  the 
picture  was  a  correct  representation  of  the  bones  of 
the  hand.    The  negative  and  the  picture  printed  from 
it  were  both  offered  in  evidence.     It  is  insisted  by 
appellants  that  they  were  improperly  received,  first, 
because  they  had  not  been  properly  identified ;  second, 
that  there  was  nothing  before  the  court  to  show  that 
the  photograph  correctly  represented  the  condition 
of  appellee's  arm;  and  third,  that  there  was  nothing 
before  the  court  to  show  that  the  condition  of  appel- 
lee's arm  as  shown  by  the  photograph  was  the  result 
of  treatment  administered  by  appellants.     We  think 
the  objections  not  well  founded.     Appellee  testified 
that  she  had  not  had  any  other  accident  or  trouble 
with  her  arm  from  the  time  she  was  treated  by  the  ap- 
pellants to  the  time  the  X-ray  picture  was  taken  by 
Miss  Van  Auken.    Miss  Van  Auken,  we  think,  quali- 
fied herself  as  an  expert  in  the  taking  of  pictures  of 
this  sort,  and  her  evidence  made  at  least  a  prima  facie 
showing  suflScient  to  justify  the  court  in  admitting 
the  picture  in  evidence.     (C.  &  J.  EJec.  Ry.  Co.  v. 
Spence,  213  HI.  220;  0.  C.  Ry.  Co.  v.  Smith,  226 
ni.  178.) 

A  question  propounded  to  two  of  the  surgeons  who 
testified  as  expert  witnesses  for  the  appellee  is  ob- 
jected to  because  it  contained  the  assumption  that  the 
picture  was  a  correct  representation  of  the  fracture 
of  the  radius  of  the  right  arm  which  had  been  pc- 
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casioned  by  a  fall  sustained  by  the  appellee  on  April 
29,  1908.  As  the  picture  was  properly  in  evidence, 
and  as  there  is  no  question  so  far  as  the  record  dis- 
closes but  that  the  representation  was  that  of  a  frac- 
ture of  the  radius  of  the  right  arm  of  the  appellee,  oc- 
casioned by  the  fall  referred  to,  we  think  that  no  error 
was  committed  by  the  trial  court  in  overruling  the  ob- 
jection. 

Error  is  alleged  by  the  appellants  in  the  action  of 
the  court  in  giving  to  the  jury  at  the  request  of  appel- 
lee what  are  stated  to  be  improper  instructions.  The 
instruction  upon  which  most  stress  was  laid  in  the 
argument  is  as  follows: 

**If  the  jury  believe  from  the  evidence  that  the 
plaintiff  has  made  out  her  case,  as  laid  in  her  declara- 
tion, by  a  preponderance  of  the  evidence,  then  the  jury 
can  find  for  the  plaintiff.** 

It  is  claimed  by  the  appellants,  and  we  agree  with 
the  contention,  that  this  is  essentially  a  directory  in- 
struction. It  refers  the  jury  to  the  declaration,  a  pro- 
ceeding which  has  often  been  deprecated  by  the  Su- 
preme Court  of  this  state ;  but  the  giving  of  such  an 
instruction  has  been  countenanced,  unless  it  can  be 
said  to  be  open  to  the  criticism  that  it  does  not  advise 
the  jury  of  all  the  elements  which  should  be  taken  into 
consideration  by  them  in  arriving  at  their  verdict. 
Many  cases  have  been  cited  by  appellants  wherein 
judgments  have  been  reversed  by  the  Supreme  Court, 
in  cases  where  contributory  negligence  on  the  part  of 
the  plaintiff  was  not  negatived  by  the  allegations  of 
the  declaration;  and  others  in  which  the  doctrine  of 
assumed  risk  on  the  part  of  the  plaintiff  was  one  of 
the  defenses  interposed  by  the  defendant. 

In  the  case  before  us  the  charge  relied  upon  chiefly 
by  the  appellee  is  that  the  appellants  did  not  properly 
set  the  bones  of  the  arm — that  the  parts  of  the  bones 
were  not  set  opposite,  so  that  they  would  knit  and  in 
such  a  manner  as  to  form  a  proper  union. 

It  is  asserted  by  the  appellants  that  it  was  essential 
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to  the  appellee  *s  right  to  recover  that  she  show  not 
only  negligence  of  appellants,  but  also  that  she  was 
herself  free  from  negligence  or  fault  in  carrying  out 
the  instructions  of  the  appellants.  In  our  opinion, 
the  questions  of  contributory  negligence  and  assumed 
risk  do  not  arise  in  this  case.  If  the  appellants  did 
not  set  the  arm  properly,  they  might  be  liable  even 
if  the  appellee  did  not  in  every  particular  carry  out 
their  instructions.  The  appellants  might  also  be  liable 
if  their  treatment  of  the  arm  subsequent  to  the  set- 
ting was  improper,  although  the  appellee  did  not  in 
all  respects  carry  out  their  instructions.  We  do  not 
think  that  the  giving  of  the  instruction  complained  of 
should  cause  a  reversal  of  the  case. 

The  jury  by  another  instruction  were  informed  that 
the  appellee  could  not  recover  if  she  failed  to  observe 
certain  rules  or  a  certain  line  of  conduct  with  regard 
to  the  use  and  position  of  her  hand  and  arm,  as  a  part 
of  the  treatment  of  the  injury  in  question,  provided 
such  directions  as  were  given  to  her  by  the  surgeons 
were  such  as  surgeons  of  ordinary  skill  would  adopt 
or  sanction,  and  provided  her  negligence  or  disobedi- 
ence directly  contributed  to  the  injury.  We  think  this 
instruction  presented  the  matter  to  the  jury  in  as  fa- 
vorable a  way  as  the  appellants  were  entitled  to  have  it. 

We  have  carefully  considered  the  objections  to 
other  instructions  given  at  the  request  of  appellee,  and 
also  objections  made  to  the  action  of  the  court  in  re- 
fusing to  give  certain  instructions  on  behalf  of  the  ap- 
pellants, and  are  of  the  opinion  that  no  error  was  com- 
mitted by  the  court  in  these  respects. 

By  nine  instructions  given  at  the  request  of  appel- 
lee, and  fourteen  given  at  the  request  of  the  appellants, 
the  jury  were  fully  advised  as  to  the  rules  of  law 
which  should  govern  them  in  reaching  their  verdict. 

The  last  ground  submitted  by  the  appellants  as 
cause  for  reversal  is  that  the  verdict  and  judgment 
are  excessive  and  manifestly  the  result  of  passion  and 
prejudice.    It  is  argued  by  the  appellants  that  passion 
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and  prejudice  are  shown  because  the  court  required  a 
remittitur  of  $750.  We  cannot  agree  with  this  con- 
tention. The  evidence  offered  on  behalf  of  the  appel- 
lee would  tend  to  show  that  the  arm  was  left  in  a 
very  bad  condition,  which  might  or  might  not  be  re- 
lieved by  a  serious  operation.  If  this  condition  is 
chargeable  to  the  acts  of  the  appellants,  as  the  jury 
found,  the  amount  of  the  judgment  cannot,  in  our  opin- 
ion, be  regarded  as  excessive. 
The  judgment  must  be  afiSrmed. 

Affirmed. 


CarollBe  B.  Hepp,  Appellee,  t.  MeAroy  Brewing  Com- 
pany, Appellant. 

Gen.  No.  17,098. 

1.  Nbolioknob — injury  to  pedestrian,  A  verdict  in  favor  of  a 
woman  Injured  by  being  run  upon  by  a  wagon  of  the  defendant 
while  she  was  crossing  a  street  at  the  rear  of  a  car  from  which 
she  had  alighted  Is  not  against  the  man^est  weight  of  the  evidence 
where  It  appears  from  uncontradicted  evidence  that  the  driver, 
knowing  that  persons  were  alighting,  drove  his  team  on  the  oppo- 
site track  at  ji  rate  of  speed  estimated  at  from  five  to  fifteen  miles 
an  hour,  and  that  the  plaintiff  on  alighting  looked  about  her  bat 
did  not  see  the  team  approaching. 

2.  Negugence — duty  of  drivers  towards  pedestrians.  An  in- 
struction that  it  Is  the  duty  of  drivers  on  approaching  a  place  In 
the  street  where  the  circumstances  are  such  that  a  reasonably 
careful  and  prudent  driver  ought  reasonably  to  anticipate  the 
appearance  of  persons  on  the  street  in  front  of  him,  to  exercise 
such  a  degree  of  care  and  watchfulness  as  is  proportionate  to  the 
danger  that  ought  to  be  anticipated  by  a  reasonably  careful  and 
prudent  driver,  and  that  this  duty  is  required  Independently  of 
any  city  ordinance  as  to  speed,  is  proper. 

3.  Instruction — assuming  facts.    An  Instruction  assoming  a  fact 
that  is  contradicted  by  the  evidence  is  properly  refused. 
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4.  Negugexce — injury  to  pedestrian.  An  Instruction  to  the 
effect  that  defendant  would  not  be  liable  for  injuries  sustained  by 
a  person,  run  down  by  its  wagon.  If  the  team  was  being  driven  at 
an  ordinary  trot,  and  the  defendant  was  not  negligent  in  other 
respects,  is  properly  refused. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon  Homes 
Abbott,  Judge,  presiding.  Heard  in  the  Brandi  Appellate  Court  at 
the  October  term,  1910.     Affirmed.    Opinion  filed  July  9,  1912. 

Lackneb,  Butz  &  MiLLEB,  f  Or  appellant. 

Pbingub,  Nobthitp  &  Tbbwilligbb,  for  appellee; 
Edwin  Tbbwilligbb,  Jb,,  of  counsel. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

The  appellee,  hereinafter  called  the  plaintiff,  recov- 
ered a  judgment  against  the  appellant,  hereinafter 
called  the  defendant,  in  the  sum  of  $950,  in  an  action 
for  damages  on  account  of  personal  injuries. 

From  the  record  it  would  appear  that  the  plaintiff 
alighted  from  a  southbound  Indiana  avenue  street  car, 
in  the  city  of  Chicago,  a  short  distance  south  of  the 
intersection  of  Forty-eighth  street ;  that  following  two 
other  women  she  crossed  over  at  the  rear  of  the  car  to 
the  east  or  northbound  track,  and  walked  north  on  the 
latter  track  until  she  was  run  upon  by  a  wagon  of  the 
defendant,  sustaining  the  injury  on  accounf  of  which 
recovery  was  had.  The  case  was  tried  before  a  jury, 
which  rendered  a  verdict  for  the  amount  of  the  judg- 
ment. 

As  ground  for  reversal  it  is  urged  by  the  appellant 
that  the  court  should  have  directed  a  verdict;  second, 
that  the  verdict  was  against  the  manifest  weight  of  the 
evidence ;  third,  that  the  court  erred  in  giving  a  certain 
instruction  as  requested  by  the  plaintiff,  and  in  re- 
fusing to  give  three  that  were  tendered  by  the  defend- 
ant. 

No  motion  was  made  by  the  defendant  at  the  close 
of  the  plaintiff's  evidence  that  the  court  direct  a  ver- 
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diet  for  the  defendant.  A  motion  was  made  at  the 
close  of  all  the  evidence  that  the  court  direct  such  a 
verdict,  but  the  usual  practice  of  handing  to  the  court 
a  form  of  instruction  was  not  observed.  Without  ref- 
erence, however,  to  this  technical  objection  made  by 
the  appellee  here,  we  think  that  the  motion  was  prop- 
erly denied. 

It  appears  uncontradicted  in  the  record  that  the 
driver  of  the  wagon  knew  that  persons  were  alighting 
from  the  car  which  he  was  approaching ;  that  the  team 
of  mules,  with  the  wagon  more  or  less  heavily  loaded, 
was  upon  the  street  car  track,  and  that  it  was  going  at 
a  rate  of  speed  variously  estimated  at  from  five  to 
fifteen  miles  an  hour.  The  plaintiff  testified,  and  it  is 
not  contradicted  in  the  record,  that  she  looked  about 
her  as  she  alighted  from  the  car,  and  did  not  see  the 
team  approaching.  It  is  a  well  known  fact  that  a 
wagon  with  its  wheels  running  in  the  steel  tracks  of  a 
street  railroad,  even  if  heavily  loaded,  can  be  drawn 
at  a  faster  rate  of  speed  than  in  the  ordinary  highway 
or  street.  We  think,  therefore,  that  both  questions, 
namely,  as  to  the  negligence  of  the  defendant,  if  any, 
and  the  contributory  negligence  of  the  plaintiff,  if  any, 
were  proper  matters  to  be  determined  by  the  jury 
under  all  the  circumstances.  After  a  careful  perusal 
of  the  record  we  are  unable  to  say  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence. 

Instruction  No.  32  offered  by  the  plaintiff  informed 
the  jury  that  reasonable  care  and  caution  to  avoid 
injury  to  pedestrians,  which  the  law  imposes  upon 
drivers  on  the  streets,  requires  that  on  approaching  a 
place  in  the  street  where  the  circumstances  and  condi- 
tions are  such  that  a  reasonably  careful  and  prudent 
driver  ought  reasonably  to  anticipate  the  appearance 
of  persons  on  the  street  in  front  of  him,  the  driver 
should  exercise  such  a  degree  of  care  and  watchful- 
ness as  is  proportionate  to  the  danger  that  ought  to 
be  anticipated  by  a  reasonably  careful  and  prudent 
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driver ;  and  that  this  duty  is  required  of  a  driver  inde- 
pendently of  the  terms  of  any  city  ordinance  as  to 
speed.  We  think  this  instruction  was  properly  given, 
in  connection  as  it  was  with  many  other  instructions 
tendered  by  the  two  parties  to  the  suit.  It  does  not 
direct  a  verdict,  and  does  not,  in  our  opinion,  assume, 
as  contended  by  the  defendant,  that  the  defendant's 
driver  as  he  met  the  street  car,  the  latter  being  then 
in  motion  more  than  100  feet  south  of  the  south  cross- 
walk of  Forty-eighth  street,  ought  to  have  anticipated 
the  appearance  of  persons  in  front  of  his  wagon  on 
the  northbound  track. 

Three  instructions  tendered  by  the  defendant  were 
refused,  and  error  thereon  is  predicated.  Two  of  these 
directed  a  verdict  for  the  defendant,  and  each  was 
based  upon  the  assumption  that  the  plaintiff  did  not 
look  to  the  south  for  vehicles  approaching  on  the  north- 
bound track,  or  upon  the  assumption  that  she  did  not 
pay  any  heed  as  to  whether  or  not  any  vehicle  was 
coining  from  that  direction.  As  heretofore  stated,  the 
plaintiff  testified  that  she  looked  to  the  south,  and 
we  have  been  unable  to  find  any  evidence  in  the  rec- 
ord tending  to  indicate  that  she  did  not  do  so.  We 
think,  therefore,  that  the  instructions  were  properly 
refused.  The  third  instruction  was  to  the  effect  that 
the  verdict  should  be  not  guilty  if  the  jury  found  from 
the  evidence  that  just  before  the  accident  in  question 
happened  the  defendant's  wagon  was  being  driven 
north  in  the  east  street  car  track  of  Indiana  avenue  at 
an  ordinary  trot,  and  that  plaintiff  stepped  from  be- 
hind a  southbound  street  car  and  into  the  northbound 
track  in  front  of  the  defendant's  team  and  wagon  and 
so  near  to  it  that  the  driver  thereof  was  unable,  by 
the  exercise  of  ordinary  care,  to  stop  his  team  and 
wagon  before  striking  the  plaintiff,  and  that  the  driver 
exercised  ordinary  care  in  stopping  the  wagon.  We 
think  this  instruction  was  properly  refused,  because 
knowing,  as  he  did,  that  the  street  car  was  there  and 
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passengers  had  been  unloaded,  it  cannot  be  said  that 
the  driver  was  guiltless  of  negligence  if  he  drove  his 
team  at  such  a  rate  of  speed  that  he  could  not  have 
stopped  them  within  a  very  short  distance.  The  jury, 
in  our  opinion,  were  fully  advised  by  the  many  instruc- 
tions tendered  and  given  of  the  rules  by  which  they 
should  be  guided  in  reaching  their  verdict. 

We  find  in  the  record  no  error  which  should  cause 
a  reversal  of  the  judgment,  and  the  same  is  therefore 
afiSrmed* 

Affirmed. 


I  I 


Hester  Ylseher,  Appellant,  t.  Northwestern  Elevated 

Bailroad  Company,  Appellee. 

Gen.  No.  16,983. 

1.  Cabbiebs — not  liable  on  unauthorized  signal  to  start.  An 
elevated  railway  company  is  not  liable  for  injuries  sustained  by  a 
passenger  in  alighting  from  a  car  as  a  result  of  signal  to  start  the 
car  or  train,  given  by  a  passenger  or  one  not  an  employe  of  the 
company,  without  the  knowledge  or  authority  of  the  conductor. 

2.  TniAL — u>hen  part  of  statement  may  he  read  to  jury.  Counsel 
for  defendant  may  read  to  the  Jury  parts  of  a  written  statement 
made  by  plaintifC  at  the  time  of  her  injury  without  offering  the 
whole  statement  In  evidence.  If  counsel  for  plaintiff  deelree  to 
put  the  whole  statement  In  evidence  he  can  do  so. 

3.  Appeal  and  ebbob — necessity  of  adverse  ruling.  Alleged  error 
In  allowing  counsel  for  defendant  to  read  parts  of  a  written  state- 
ment made  by  plaintifC  at  the  time  of  her  injury  without  offering 
the  whole  statement  in  evidence  cannot  be  reviewed  in  absence  of 
an  offer  by  plaintiff  to  put  the  whole  statement  In  evidence  or  an 
adverse  ruling  upon  such  offer. 

4.  Evidence — when  physician  may  he  asked  hypothetical  ques- 
tion. In  a  personal  injury  case  physicians  may  be  asked  hypotheti- 
cal questions  as  to  matters  of  skill  and  science. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  HoiCift 
Abbott,  Judge,  presiding.     Heard  In  the  Branch  Appellate  Court 
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at  the  October  term,  1910.    Affirmed.    Opinion  filed  July  9,  1912. 
Rehearing  denied  and  opinion  modified  July  29,  1912. 

David  F.  Matchett  and  Ajdos  W.  Mabston,  for  ap- 
pellant ;  James  P,  Habbold,  of  counsel. 

Sheriff,  Dent,  Dobyns  &  Fbeeman,  for  appellee; 
Fbancis  G.  Hanchett,  of  counsel. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

By  this  appeal  it  is  sought  to  reverse  a  judgment 
rendered  in  the  Superior  Court  of  Cook  county  in 
favor  of  appellee  upon  verdict  of  the  jury. 

The  negligence  averred  in  the  declaration  is  in  sub- 
stance that  while  the  plaintiff  was  a  passenger  of 
appellee  on  its  elevated  railroad,  the  train  stopped  at 
Randolph  street  station  in  the  city  of  Chicago  to  allow 
passengers  to  alight;  appellant  being  about  to  alight, 
the  train  was  started  by  appellee's  servants  without 
warning  to  her,  whereby  she  was  caused  to  fall  and 
received  injuries. 

There  have  been  three  trials  of  the  case;  the  first 
trial  resulted  in  a  verdict  of  not  guilty  and  a  special 
verdict  upon  this  interrogatory:  **Was  any  servant 
of  defendant  guilty  of  negligence  which  contributed  to 
causing  the  accident?''  to  which  the  jury  answered, 
**No."  A  motion  for  a  new  trial  was  sustained  be- 
cause of  erroneous  instructions.  The  second  trial 
ended  in  a  disagreement  of  the  jury.  The  third  trial, 
now  brought  by  this  appeal  before  us  for  review,  re- 
sulted in  a  verdict  of  not  guilty  and  a  special  verdict 
upon  the  following  interrogatory:  ''Was  any  servant 
of  defendant  guilty  of  negligence  in  any  act  or  omis- 
sion contributing  to  the  cause  of  the  accident?"  to 
which  interrogatory  the  jury  answered,  ''No." 

It  appears  from  the  evidence  without  dispute  that 
plaintiff  and  her  sister,  Mrs.  Ophelia  Devitt,  and  the 
latter 's  son,  James  B.  Devitt  and  wife  and  daughter, 
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Mrs.  Barrett  Anderson,  and  husband,  were  passengers 
on  a  southbound  train  of  the  defendant  on  the  evening 
of  December  31,  1905.  The  train  arrived  at  the  Ran- 
dolph street  station  about  nine  o^clock,  and  there 
stopped  to  receive  and  discharge  passengers.  The 
train  was  made  up  of  three  cars,  and  the  party  above 
named  was  on  the  second  car.  Upon  leaving  the  train 
at  the  station,  Mr.  Devitt  and  wife  were  the  first  of 
the  party  to  walk  oflf  at  the  rear  end  of  the  second  car, 
and  they  were  followed  by  Mr.  and  Mrs.  Anderson, 
Mrs.  Ophelia  Devitt  and  the  plaintiff,  in  the  order 
named.  The  train  started  forward  about  the  instant 
Mrs.  Ophelia  Devitt  was  stepping  off,  and  she  fell  on 
the  platform  of  the  station.  Plaintiff  was  walking 
behind  Mrs.  Devitt,  the  distance  varying  according  to 
the  testimony  from  immediately  behind  to  several  feet. 
The  plaintiff  testified  she  was  thrown  from  the  car 
when  it  started,  while  other  witnesses  testified  that  she 
stepped  from  the  car  after  it  was  in  motion,  and  after 
her  sister  had  fallen.  Whether  she  was  thrown  or 
deliberately  stepped  from  the  car  has  no  bearing  upon 
the  question  of  defendant's  negligence,  and  gives  rise 
only  to  the  question  of  plaintiff's  contributory  negli- 
gence. 

The  train  was  composed  of  three  cars  operated  by 
a  motorman,  who  occupied  a  booth  on  the  left  side  of 
the  front  end  of  the  forward  car ;  a  conductor,  who  was 
stationed  on  the  rear  platform  of  the  forward  car  and 
the  front  platform  of  the  second  car,  and  a  guard  sta- 
tioned upon  the  rear  platform  of  the  second  car  and 
the  forward  platform  of  the  third  car.  The  starting 
signals,  two  bells,  always  originated  with  the  guard, 
who  passed  them  to  the  conductor  by  pulling  a  rope 
which  passed  forward  through  the  upper  part  of  the 
car,  not  beyond  reach  of  passengers,  to  the  front  end 
where  it  was  attached  to  a  bell,  which  was  rung  when 
the  rope  was  pulled.  The  conductor  in  turn,  when  his 
gates  and  platforms  were  ready  for  starting,  would 
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pass  the  signal  by  similar  means  of  rope  and  bell  to 
the  motorman. 

The  evidence  tends  to  show  that  on  the  occasion  in 
question  the  train  had  stood  at  the  station  such  a 
length  of  time  before  the  accident  that  the  conductor 
between  the  first  and  second  cars  had  opened  his  gates, 
let  his  passengers  off  and  on,  and  again  closed  the 
gates,  and  was  ready  to  go  ahead.  While  wait- 
ing he  received  the  regular  go-ahead  signal,  two 
bells,  rung  from  the  rear,  and  immediately  passed  it 
up  to  the  motorman,  who  started  the  train ;  a  few  sec- 
onds later  when  the  train  had  moved  a  few  feet  the 
conductor  received  a  stop  signal,  one  bell,  from  the 
rear,  and  immediately  passed  it  up  to  the  motorman, 
who  at  once  stopped  the  train.  The  train  had  moved 
a  distance  variously  stated  by  plaintiff  ^s  witnesses 
from  five  to  thirty  feet.  In  the  meantime  the  plaintiff 
had  fallen  to  the  platform. 

The  evidence  shows  that  the  guard  on  the  rear  of  the 
second  car  did  not  give  the  go-ahead  signal.  He  did 
give  the  subsequent  stop  signal.  This  is  shown  by  the 
testimony  of  James  B.  Devitt,  Alfred  C.  Borden,  H.  C. 
Friedenberg  and  George  W.  Murphy. 

From  this  testimony  as  to  giving  of  signals  we  are 
of  the  opinion  that  the  train  was  not  started  while  the 
plaintiff  was  alighting  therefrom  in  pursuance  of  any 
signal  given  by  the  guard  between  the  second  and  third 
coaches  of  the  train,  and  that  the  jury  were  justified  in 
both  their  special  and  general  verdict  in  finding  that 
none  of  defendant  ^s  servants  were  guilty  of  negligence 
in  any  act  or  omission  contributing  to  the  cause  of 
the  accident,  and  in  finding  that  the  defendant  was  not 
guilty. 

In  our  opinion  the  law  is  well  settled  that  a  railway 
company  is  not  liable  for  injuries  sustained  by  a  pas- 
senger in  alighting  from  a  car  as  a  result  of  a  signal 
to  start  the  car  or  train,  given  by  a  passenger  or  one 
not  an  employe  of  the  defendant  without  the  knowl- 
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edge  or  authority  of  the  conductor.  Kjone  v.  S.  W. 
Mo.  Elec.  Ry.  Co.,  97  Mo.  App.  609 ;  Cary  v.  Los  Ange- 
les Ry.  Co.,  157  Cal.  599;  Fanshaw  v.  Norfolk  & 
P.  T.  R.  Co.,  108  Va.  300;  Cohen  v.  Phila.  R.  T.  Co., 
228  Pa.  State  243;  O'Neil  v.  Lynn  &  Boston  R.  R.  Co., 
180  Mass.  576;  Moore  v.  Woonsoeket  St.  Ry.  Co.,  27 
R.  I.  450. 

This  general  rule  may  be  said  to  be  qualified  in  this 
state  in  North  Chicago  St.  R.  R.  Co.  v.  Cook,  145  HL 
551,  to  the  extent  that  *4f  the  conductor  or  agents  of 
the  railway  company  in  charge,  by  the  exercise  of  due 
care  and  diligence,  could  have  prevented  the  moving 
of  the  car,  and  thereby  avoided  the  injury,  ^^  the  rail- 
way company  would  not  be  exempt  from  liability.  In 
that  case  the  evidence  showed  that  the  conductor  was 
on  the  front  platform  of  the  ear  when  the  unauthor- 
ized signal  to  start  was  given  and  the  jury  were  war- 
ranted in  finding  that  the  conductor  knew  that  the 
signal  was  given  by  an  unauthorized  person,  and  that 
in  the  exercise  of  the  highest  degree  of  care,  skill  and 
diligence  for  the  safety  of  the  passenger  consistent 
with  the  mode  of  conveyance  employed,  he  could  know, 
and  should  have  known,  whether  any  person  was  at- 
tempting to  get  on  or  off  his  car  before  permitting  the 
same  to  start  in  such  a  manner  as  would  be  likely  to 
injure  a  person  so  getting  on  or  off  the  same.  In  this 
case  no  such  evidence  was  produced  upon  which  the 
jury  could  base  a  finding  of  neglect  of  such  care  on 
the  part  of  the  conductor  or  guard. 

Many  of  the  instructions  tendered  by  the  defendant 
and  given  by  the  court  are  criticized  on  various 
grounds.  We  have  examined  the  instructions  with 
care,  and  criticisms  made  upon  the  instructions,  and 
the  arguments  advanced  in  the  brief  in  support  of  the 
criticisms,  and  are  of  the  opinion  that  no  material 
error  was  committed  by  the  court  in  giving  the  instruc- 
tions. 

It  is  contended  that  the  court  improperly  allowed 
counsel  for  defendant  to  read  to  the  jury  parts  of  a 
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written  statement  which  it  is  claimed  was  made  by  the 
plaintiff  about  the  time  of  the  injury,  without  offering 
the  whole  statement  in  evidence  or  identifying  it.  If 
counsel  for  plaintiff  had  desired  under  such  circum- 
stances to  put  the  whole  statement  in  evidence  he  could 
doubtless  have  done  so.  We  fail  to  find  in  the  record 
that  it  was  attempted  to  put  the  whole  statement  in 
evidence,  or  any  adverse  ruling  by  the  court  upon  such 
offer. 

It  is  argued  that  the  court  erred  in  its  ruling  on  cer- 
tain hypothetical  questions  propounded  by  counsel  for 
the  defendant  to  the  physicians  examined  in  the  case. 
In  our  opinion  the  questions  propounded  with  the 
answers  elicited  related  to  matters  of  skill  and  science 
in  regard  to  which  it  was  proper  to  inform  the  jury. 
The  case  of  I.  C.  R.  R.  Co.  v.  Smith,  208  lU.  608  is 
clearly  distinguishable  from  the  case  at  bar,  and  has 
no  application  to  it.  In  that  case,  the  questions  asked 
for  opinions  concerning  matters  of  common  observa- 
tion and  involving  no  skill  and  science. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Harold  8.  Osborne,  Administrator,  Appellant,  v.  Fred 

W.  Morgan  et  al.,  Appellees. 

Gen.  No.  17,016. 

1.  Mortgages — inferences  in  "bill  not  admitted  ty  demurrer.  On 
a  bill  by  a  stockholder  to  haye  a  corporate  deed  and  bill  of  gale 
to  a  creditor,  executed  In  pursuance  of  a  resolution,  declared  to  be 
a  mortgage,  where  the  bill  does  not  state  facts  questioning  the 
action  of  the  corporation  or  the  facts  stated  in  the  resolution,  or 
set  forth  any  false  and  fraudulent  representations  inducing  the 
execution  of  the  instruments,  a  demurrer  does  not  admit  the 
correctness  of  inferences  that  the  instruments  were  a  mortgage. 
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*'2."^MoBTQAGEs — n€C€88ity  of  dcltt,  A  bill  by  a  stockholder  to  have 
a  corporate  deed  and  bill  of  sale  to  a  creditor,  executed  in  par- 
Buance  of  a  resolution  stating  that  the  transfer  was  to  pay  debts, 
declared  to  be  a  mortgage,  that  does  not  ayer  that  the  creditor 
is  claiming  a  debt  against  the  corporation  or  that  the  terms  and 
conditions  of  the  resolution  have  not  been  carried  out,  contains 
no  showing  of  the  essential  fact  of  a  debt  and  a  liability  to  pay  it 

3.  MoBTGAGES — deed  in  satisfaction  of  indebtedness  not  a  mort- 
gage, A  deed  and  bill  of  sale  given  in  satisfaction  of  an  in- 
debtedness  cannot  be  declared  to  be  a  mortgage. 

4.  MoBTOAGEs — evidence  shotoing  deed  to  he  a  mortgage.  To  con- 
vert a  deed  absolute  into  a  mortgage  the  evidence  must  be  clear, 
unequivocal  and  convincing;  and  the  bill  should  aver  facts  from 
which  the  court  can  determine  that,  if  they  are  true,  the  deed  was 
not  absolute,  but  was  a  mere  security  for  debt. 

6.  CHANCfEBT — averments  on  information.  Where  the  averments 
of  a  bill  to  declare  a  deed  to  be  a  mortgage  are  made  upon  the 
information  of  the  complainant,  the  sources  of  such  information 
must  be  set  out 

6.  MoBTGAGEs — statutc  as  to  absolute  deeds  as  mortgages  does  not 
apply  to  personalty,  R.  S.  c.  95,  S  12,  as  to  the  constructive  mort- 
gages, has  no  application  to  personal  property. 

7.  MoBTGAGE — when  statute  as  to  constructive  mxntgages  does 
not  apply  to  realty.  Where  a  corporation  gave  a  deed  and  a  bill 
of  sale  to  a  creditor  to  pay  a  debt,  as  set  forth  in  a  resolution, 
representations  made  to  the  corporation  that  the  creditor  had  a 
use  for  the  property  and  could  sell  it  show  that  creditor  did 
not  intend  the  transaction  as  a  mortgage,  and  R.  S.  a  95  S  12,  re- 
lating to  constructive  mortgages,  does  not  apply. 

8.  MoBTGAGBs — ncccssity  of  debt.  Where  a  corporation  gave  a 
deed  and  a  bill  of  sale  to  a  creditor  to  pay  a  debt,  as  set  forth  in 
a  resolution,  and  there  is  no  showing  that  the  corporation  still 
regarded  itself  as  owing  a  debt  which  it  must  eventually  pay  or 
that  the  grantee  held  the  property  as  trustee,  except  by  inferences 
of  the  pleader  who  disclosed  no  sources  of  information,  a  bill  to 
declare  the  deed  and  bill  of  sale  to  be  a  mortgage  cannot  be  main> 
tained. 

9.  Ck)BPOBATioi78 — right  of  stockholder  to  m/iintain  bill  to  de- 
clare a  deed  a  mortgage.  In  the  absence  of  a  corporate  intention 
that  a  deed  and  bill  of  sale  should  be  considered  as  a  mortgage  and 
that  the  debt  secured  thereby  was  to  continue,  a  stockholder  filing 
a  bill  to  declare  the  instruments  to  be  a  mortgage  is  bound  by  the 
corporate  act,  and  cannot  be  heard  to  allege  a  difTerent  effect  for 
the  conveyances  of  the  corporation  from  that  given  them  by  the 
corporation  itself. 
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10.  Mortgages — effect  of  representations  to  directors  prior  to 
execution  of  alleged  constructive  mortgage.  Where  a  corporation 
executes  a  deed  and  a  bill  of  sale  to  a  creditor,  representations 
made  by  the  grantee  to  Individual  directors  prior  to  a  board  meet- 
ing will  not  Impress  upon  the  Instruments  the  character  of  cor- 
porate mortgages,  where  that  character  Is  negatived  by  a  resolution 
passed  by  the  stockholders  to  the  effect  that  the  transfers  were 
made  to  the  creditor  to  pay  a  debt 

11.  CoBPOBATioNS — Condition  precedent  to  action  hy  stockholder. 
Where  the  president  and  superintendent  of  a  corporation  have  been 
in  control,  on  a  bill  by  a  stockholder  to  declare  corporate  transfers 
to  be  mortgages  an  averment  that  the  superintendent  has  moved 
away  and  has  no  further  interest  as  a  stockholder,  and  that  the 
president  is  friendly  to  the  defendants,  does  not  furnish  a  suffi- 
cient excuse  for  failure  to  request  the  corporation  to  act. 

12.  Chattel  mobtgages — laches  that  defeats  bill  to  redeem.  A 
bill  to  redeem  from  a  chattel  mortgage  If  maintainable,  will  not  He 
after  delay  of  six  years  and  after  the  parties  have  changed  their 
positions. 

13.  Mobtgages — when  laches  defeats  hill  to  declare  a  deed  a 
mortgage.  Where  a  stockholder  files  a  bill,  asserting  a  corporate 
right,  to  declare  a  corporate  deed  and  bill  of  sale  to  be  a  mortgage, 
a  delay  of  six  years  and  the  fact  that  the  grantee  has  disposed  of 
the  property  will  preclude  relief. 

14.  Mobtgages — effect  of  insufficient  allegations  of  hill.  Where  a 
bill  by  a  stockholder  to  declare  corporate  transfers  to  be  mort- 
gages and  for  an  accounting  sets  out  an  agreement,  prior  to  the 
transfer,  of  a  creditor  and  a  customer  to  rehabilitate  the  affairs 
of  the  falling  corporation,  which  was  never  submitted  to  the 
board  of  directors  and  was  apparently  merged  Into  the  deed  and 
bill  of  sale,  vague  and  indefinite  statements  as  to  the  agreement 
will  preclude  an  application  of  the  agreement  to  the  alleged 
equities. 

16.  Mobtgages — constructive.  A  bill  by  a  stockholder  to  declare 
corporate  transfers  to  be  mortgages  and  for  an  accounting  is  in- 
sufficient where  it  shows  that  the  property  involved  had  been 
mortgaged  to  a  creditor  and  a  receiver  appointed,  and  that  a  deed 
and  bill  of  sale  were  subsequently  executed  to  the  creditor  to  pay 
his  debt,  and  where  the  only  inference  that  can  be  drawn  from 
the  bill  is  that  the  creditor  came  into  possession  through  fore- 
closure sale. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  WiNDEs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  July  9,  1912. 
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Statement  by  the  Conrt.  This  is  an  appeal  from  a 
decree  sustaining  a  demurrer  for  want  of  equity  to  an 
amended  bill,  and  dismissing  the  bill.  Harold  S.  Os- 
borne, as  administrator  de  bonis  non  of  the  estate  of 
Louise  N.  Osborne,  deceased,  filed  the  bill  on  behalf  of 
the  estate  in  October,  1905,  against  Fred  W.  Morgan, 
Morgan  &  Wright,  Rubber  Goods  Manufacturing  Com- 
pany, American  Bicycle  Company,  Charles  H.  Sieg, 
Charles  H.  Sieg  Manufacturing  Company,  Elmer 
Week,  Frank  Sayre  Osborne  and  Walter  E.  Lindsay, 
defendants.  The  bill  was  filed  on  behalf  of  the  other 
stockholders  of  the  Charles  H.  Sieg  Manufacturing 
Company,  hereinafter  for  convenience  called  the  Sieg 
Company. 

The  material  allegations  of  the  bill  are  in  substance 
as  follows : 

The  Sieg  Company  is  an  Illinois  corporation  with  a 
capital  stock  of  $100,000.  Louise  N.  Osborne,  deceased, 
was  in  her  lifetime  the  owner  of  $50,000  par  value  of 
stock  in  the  company;  the  remaining  $50,000  of  the 
stock  was  owned  by  Charles  H.  Sieg  and  Fred  W.  Mor- 
gan. Mr.  Morgan  also  holds  $20,000  of  Mrs.  Osborne's 
stock,  which  was  issued  to  him  in  order  to  give  him 
power  to  vote  it  and  to  control  the  corporation.  Mrs. 
Osborne  died  December  29,  1902,  and  the  complainant 
was  appointed  administrator  de  bonis  non  on  May  27, 
1905. 

The  Sieg  Company  was  for  many  years  in  the  manu- 
facture of  bicycles  in  Kenosha,  Wisconsin.  The  busi- 
ness of  the  company  was  large  and  prosperous  up  to 
the  fall  of  1898.  Charles  H.  Sieg  was  the  president, 
and  Frank  Sayre  Osborne,  the  husband  of  Louise  N. 
Osborne,  was  secretary  and  treasurer  of  the  company 
representing  his  wife's  interest  in  the  company.  The 
business,  however,  was  actually  under  the  control  and 
direction  of  Sieg  and  Elmer  Week,  who  was  the 
mechanical  superintendent  of  the  company,  and  held  a 
small  amount  of  stock  therein,  but  under  some  ar- 
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rangement  with  Sieg  and  Morgan  he  is  no  longer  a 
stockholder. 

Among  the  necessary  materials  purchased  and  used 
in  the  business  of  the  Sieg  Company  were  pneumatic 
tires  which  were  purchased  almost  exclusively  and  in 
large  quantities  for  many  years  from  Morgan  & 
Wright,  defendants,  an  Illinois  corporation,  of  which 
Fred  W.  Morgan  was  president  and  in  virtual  control. 
Morgan  &  Wright  sold  these  tires  to  the  Sieg  Com- 
pany for  $6.00  a  pair,  and  it  sold  the  tires  to  the 
smaller  dealers  at  the  same  price.  The  Sieg  Company 
sold  them  for  the  same  price  without  profit.  Prior  to 
October,  1898,  the  Sieg  Company  purchased  from  Mor- 
gan ft  Wright  200,000  pneumatic  tires  for  $6.00  a  pair, 
and  became  largely  indebted  to  Morgan  ft  Wright 
therefor. 

The  bill  avers  that  the  credit  of  the  Sieg  Company 
was  good  and  that  it  purchased  its  material,  including 
pneumatic  tires,  partly  on  credit,  making  payments  as 
returns  were  made  to  it  on  the  sales  of  wheels.  In  the 
course  of  business  in  July,  1898,  the  Sieg  Company 
became  indebted  to  Morgan  &  Wright  on  promissory 
notes  in  the  aggregate  sum  of  $40,070.92.  It  was  also 
indebted  to  the  other  creditors,  whose  claims  aggre- 
gated about  $40,000.  On  July  6,  1898,  Morgan  & 
Wright  demanded  and  obtained  from  the  Sieg  Com- 
pany a  real  estate  mortgage  and  a  chattel  mortgage, 
securing  six  promissory  notes  for  the  indebtedness 
above  mentioned,  the  two  mortgages  covering  prac- 
tically all  the  property  of  the  Sieg  Company,  except  its 
choses  in  action  and  accounts  receivable.  By  this 
action  the  smaller  creditors  of  the  Sieg  Company  were 
disturbed,  and  immediately  one  of  the  creditors  com- 
menced an  action  against  the  Sieg  Company  and  ob- 
tained a  receiver  in  one  of  the  courts  of  Cook  county, 
Illinois ;  thereupon  Morgan  &  Wright  commenced 
foreclosure  proceedings  against  the  Sieg  Company  on 
the  mortgages  in  one  of  the  Wisconsin  courts,  and 
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obtained  a  receiver  of  the  company  in  that  proceeding. 
A  controversy  arose  between  Morgan  &  Wright  and 
the  other  creditors.  Morgan  &  Wright  desired  and 
requested  the  assistance  of  the  Sieg  Company  in  its 
controversy  with  the  smaller  creditors,  and  gave  as- 
surance to  the  latter  company  that  it  would  protect 
the  Sieg  Company,  see  it  through  its  troubles,  and  see 
that  all  of  its  other  creditors  were  paid,  and  on  this 
understanding  and  consideration,  the  Sieg  Company 
did  all  in  its  power  to  assist  Morgan  &  Wright  and 
put  it  in  possession  and  control  of  the  company  and 
its  property.  The  bill  avers  that  Frank  Sayre  Os- 
borne, representing  his  wife,  did  what  he  could  and 
also  attempted  to  learn  something  of  the  situation,  but 
that  he  and  all  those  interested  for  Mrs.  Osborne  were 
kept  by  the  company  and  its  ofl5cers  in  ignorance  of 
everything  that  was  going  on  except  the  general  fact 
of  the  mortgages  and  suits,  and  that  Morgan  &  Wright 
were  going  to  take  care  of  the  Sieg  Company.  The 
Wisconsin  receivers  obtained  by  Morgan  &  Wright 
went  into  possession  and  control  of  the  Sieg  Com- 
pany's property  and  business  in  the  summer  of  1898, 
and  continued  in  such  control  for  some  months,  defeat- 
ing the  other  creditors  for  the  time  being. 

The  bill  avers  that  in  all  these  transactions  Frank 
Sayre  Osborne  acted  for  and  represented  Louise  N. 
Osborne  and  Ambrose  A.  Worsley  acted  for  and  rep- 
resented the  defendants,  Fred  W.  Morgan  and  Mor- 
gan &  Wright,  having  authority  to  so  act  and  repre- 
sent them.  In  October,  1898,  Worsley  and  Sieg  repre- 
sented to  Frank  Sayre  Osborne  that  Mr.  Morgan 
thought  highly  of  the  Sieg  Company's  plant,  property 
and  business,  and  was  interested  to  put  it  on  its  feet 
in  good  condition ;  first,  because  on  the  first  of  Novem- 
ber following,  the  United  States  Bankruptcy  Law 
would  take  effect  in  such  a  way  that  the  other  credi- 
tors could  file  involuntary  bankruptcy  proceedings 
against  the  Sieg  Company  and  destroy  Morgan  & 
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Wright's  mortgage  security,  as  well  as  the  Sieg  Com- 
pany's business,  and  also  because  the  Sieg  Company  . 
had  for  years  been  placing  large  quantities  of  Morgan 
&  Wright's  goods  upon  the  market  at  the  highest  re- 
tail price,  all  the  profits  of  whidi  went  to  Morgan  & 
Wright  and  none  to  the  Sieg  Company,  and  that  the 
Sieg  Company  had  been  and  would  continue  to  be,  if 
kept  going,  an  important  money  maker  for  Morgan  & 
Wright.  They  represented  that  one  Walter  E.  Lind- 
say was  also  interested  in  keeping  the  Sieg  Company 
a  going  concern,  because  he  had  built  up  a  trade  in 
goods  of  their  make  abroad  as  well  as  at  home ;  and 
for  these  reasons  Morgan  and  Lindsay  were  willing  to, 
and  offered  to  take  hold  of  and  extricate  the  Sieg 
Company  from  its  difficulties,  see  that  its  debts  were 
paid  and  that  it  was  put  on  its  feet  and  continued  in 
business;  but  that  Morgan  wanted  the  control  of  the 
Sieg  Company  and  proposed  that  the  stockholders 
assign  their  stock,  or  the  greater  part  of  it,  to  him 
for  that  purpose ;  that  the  other  creditors  of  the  Sieg 
Company  would  settle  for  about  20  per  cent,  of  their 
claims,  and  that  Lindsay  would  advance  to  the  Sieg 
Company  sufficient  money  to  settle  with  the  small 
creditors  up  to  about  $15,000,  if  necessary,  and  was 
able  to  advance  the  company  about  $12,000  more  for 
working  capital,  provided  the  company  would  repay 
him  within  a  year  with  interest,  and  that  Morgan,  who 
controlled  the  mortgage  indebtedness  to  Morgan  & 
Wright  of  about  $40,000,  would  reduce  that  indebted- 
ness to  40  per  cent,  of  its  face,  and  would  also  make 
the  Sieg  Company  safe  concerning  a  first  mortgage 
then  existing  upon  the  real  property  of  the  Sieg  Com- 
pany of  about  $25,000 ;  that  the  stock  of  the  Sieg  Com- 
pany belonging  to  Sieg  and  Week  would  be  assigned 
by  them  to  Morgan  for  the  purposes  indicated,  and 
Worsley  offered  on  behalf  of  Morgan  to  cause  all  these 
things  mentioned  in  his  proposition  to  be  carried  out 
and  done,  provided  Mrs.  Osborne  would  cause  to  be 
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assigned  and  turned  over  to  Mr.  Morgan  her  sto<*  in 
the  Sieg  Company,  or  $20,000  par  value  of  the  stock. 

Frank  Sayre  Osborne,  relying  wholly  upon  the  rep- 
resentations so  made  to  him,  accepted  the  proposition 
with  the  stipulation  that  he  should  be  allowed  to  be  a 
director  and  the  secretary  and  treasurer  of  the  Sieg 
Company,  and  to  take  an  active  part  in  the  manage- 
ment and  business  of  the  company  and  represent  Mrs. 
Osborne  therein.  This  was  agreed  to.  Accordingly 
Mrs.  Osborne  turned  over  to  Mr.  Morgan  $20^000  par 
value  of  her  stock. 

In  August,  1899,  Worsley  represented  to  Frank 
Sayre  Osborne  and  to  Sieg  that  Lindsay  was  in  finan- 
cial difficulties  and  unable  to  carry  out  his  part  of  the 
arrangements  made,  and  that  Morgan  thought  it  best 
that  deeds  of  the  whole  property  of  the  Sieg  Company 
be  made  to  him,  and  that  he  (Morgan)  would  take  it 
upon  his  own  hands;  that  he  was  negotiating  some 
large  business  connections  or  transactions  for  the  Rub- 
ber Goods  Manufacturing  Company,  a  corporation  in 
which  Morgan  and  Morgan  &  Wright  were  largely 
interested,  with  the  American  Bicycle  Company,  and 
could  use  the  Sieg  Company 's  plant  to  good  advantage 
for  the  benefit  of  himself  and  the  Rubber  Goods  Manu- 
facturing Company,  and  that  he  might,  and  probably 
would,  be  able  to  sell  the  plant  and  property  of  the 
Sieg  Company  to  the  American  Bicycle  Company  fop 
a  full  fair  price,  and  failing  so  to  do  would  take  hold 
and  develop  the  property  himself  for  the  manufacture 
of  bicycles  and  other  lines  of  manufacture,  and  that  all 
he  should  want  in  return  from  the  Sieg  Company  was 
the  money  which  was  coming  to  him  and  Morgan  & 
Wright,  with  interest;  that  is,  40  per  cent,  of  the 
$40,000  of  its  iudebtedness,  and  any  moneys  that  he 
had  already  or  should  thereafter  advance,  and  interest 
thereon. 

Worsley  had  with  him  the  deeds  already  prepared 
by  him  for  Morgan,  one  of  the  real  property  and  one 
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of  the  personalty  of  the  Sieg  Company,  conveying  the 
same  by  the  Sieg  Company  to  Fred  W.  Morgan,  and 
also  a  resolution  to  be  passed  by  the  board  of  directors 
of  the  Sieg  Company  authorizing  such  deeds. 

The  bill  avers  that  these  representations  wer^  made 
to  the  Sieg  Company  and  to  the  oflScers  and  directors 
of  the  company  for  the  express  purpose  of  inducing 
the  passage  of  the  resolution  and  the  execution  and 
delivery  of  the  deeds,  and  at  about  the  same  time  Fred 
W,  Morgan  personally  made  substantially  the  same 
representations  and  statements  to  Charles  H.  Sieg, 
and  that  the  representatives  of  the  company  relied 
upon  said  representations ;  the  resolutions  were  there- 
upon passed  and  the  deeds  executed  and  delivered. 
The  resolutions  were  as  follows : 

**  Whereas,  The  Sieg  &  Walpole  Manufacturing  Co., 
now  the  Chas.  H.  Sieg  Mfg.  Co.,  did  on  July  25,  1895, 
execute  twelve  promissory  notes  aggregating  $30,000, 
and  numbered  from  one  to  twelve,  respectively,  pay- 
able to  its  order  and  by  it  endorsed  in  blank,  all  due 
in  one  year  from  date ;  and 

Whereas,  for  the  purpose  of  securing  payment  of 
same  said  Sieg  &  Walpole  Manufacturing  Company 
did  on  the  same  day  execute  its  deed  of  trust  to  E.  D. 
Tuttle,  trustee,  conveying  all  its  real  estate,  buildings, 
machinery  and  bicycle  tools  of  every  description,  situ- 
ated in  the  city  of  Kenosha,  Kenosha  county,  Wiscon- 
sin, all  of  which  more  fully  appears  by  reference  to 
said  deed  recorded  in  Vol.  29  of  Mortgages,  at  page 
550  of  the  records  of  said  County ;  and 

Whereas,  but  five  thousand  dollars  of  said  notes 
were  paid  at  maturity,  the  balance,  to-wit,  twenty-five 
thousand  dollars  having  been  extended  from  time  to 
time  and  bein;?  still  due  and  unpaid,  together  with  over 
six  hundred  dollars  of  accrued  interest ;  and 

Whereas,  this  Company  on  July  7,  1898,  being  in- 
debted to  various  merchandise  creditors  in  an  amount 
aggregating  eighty  thousand  dollars  executed  its  six 
promissory  notes  aggregating  in  all  $40,070.92  in  favor 
of  Morgan  &  Wright,  the  last  of  which  fell  due  July 
20,  1898 ;  and 
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Whereas,  for  the  purpose  of  securing  payment  of 
same  this  Company  did  on  July  7,  1898,  execute  its 
second  deed  of  trust  covering  its  entire  real  estate, 
buildings,  bicycle  machinery  and  tools  of  every  descrip- 
tion located  in  Kenosha  in  favor  of  Morgan  &  Wright, 
its  largest  merchandise  creditor,  and  to  whom  it  was 
indebted  in  the  amount  last  mentioned,  all  of  which 
fully  appears  by  reference  to  a  record  thereof  in  the 
records  of  said  Kenosha  County ;  and 

Whereas,  for  the  purpose  of  further  securing  said 
notes  this  company  did  on  the  same  day  execute  a 
chattel  mortgage  upon  all  its  personal  property  with 
the  exception  of  choses  in  action  in  favor  of  Morgan  & 
Wright  for  $40,070.92,  which  also  appears  by  a  record 
thereof  in  the  office  of  said  city  clerk  of  Kenosha  under 
date  of  July  8, 1898,  at  10 :45  a.  m.  ;  and 

Whereas,  this  company  effected  a  settlement  with 
the  balance  of  its  merchandise  creditors,  whose  claims 
aggregated  about  forty  thousand  dollars,  since  which 
settlement  it  has  continued  to  carry  on  its  business  of 
manufacturing  bicycles,  but  without  sufficient  working 
capital ;  and 

Whereas,  it  is  evident  from  the  condition  of  the 
business  at  this  time  it  will  not  be  able  to  meet  its 
obligations  matured  and  maturing ;  and 

Whereas,  the  principal  sum  of  twenty-five  thousand 
dollars  due  upon  said  mortgage  has  been  overdue  for 
about  four  years  and  there  is  interest  past  due  amount- 
ing to  six  hundred  dollars,  and  the  owner  thereof  is 
threatening  foreclosure  proceedings  unless  principal 
and  interest  is  immediately  paid ;  and 

Whereas,  this  company  has  been  unable  to  comply 
with  its  settlement  agreement  with  Morgan  &  Wright, 
and  said  Morgan  &  Wright  are  also  threatening  fore- 
closure proceedings  unless  said  mortgage  interest  is 
also  paid  or  secured. 

Therefore,  Resolved,  by  the  stockholders  of  this 
company  in  meeting  assembled,  duly  called,  the  owners 
of  over  ninety-four  (94)  per  cent,  of  the  issued  capital 
stock  being  present  or  represented,  and  the  directors 
and  officers  of  this  company  be,  and  they  are  hereby 
authorized  and  directed  to  execute  and  deliver  to  F.  W. 
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Morgan,  owner  of  said  first  mortgage,  in  the  name  and 
for  and  on  behalf  of  this  company  a  deed  and  bill  of 
sale  conveying  to  said  Morgan,  upon  his  accepting 
same  in  full  settlement  and  satisfaction  of  said  first 
mortgage,  and  his  assuming  and  agreeing  to  pay  said 
second  mortgage  of  $40,070.92  in  favor  of  Morgan  & 
Wright,  the  following  described  real  estate  and  per- 
sonal property : 

Here  follows  a  description  of  the  manufacturing 
plant  of  the  Sieg  Company,  situated  in  Kenosha,  Wis- 
consin, **  being  the  same  property  described  in  that  cer- 
tain deed  of  trust  of  the  Sieg  &  Walpole  Manufactur- 
ing Company  to  E,  B.  Tuttle,  trustee,  hereinbefore 
referred  to.  Also,  all  and  singular  the  bicycle  ma- 
chinery and  machinery  of  every  description  and  char- 
acter, and  all  bicycle  tools  and  bicycle  appliances,  belt- 
ing and  bicycle  fixtures  of  every  description  and  char- 
acter mentioned  and  described  under  the  following 
heads:  *  Machinery'  (machine  room),  *Wheelroom,' 
*  Engine  Eoom,'  *Tool  Room,'  *  Assembling  Room,' 
'BuJOang  Room,'  *  Plating  Room,'  *  Frame  Room,'  *  Pol- 
ishing Room,'  and  *  Hardening  Room,'  in  *  Exhibit  A' 
attached  to  a  chattel  mortgage  executed  by  the  Sieg 
Manufacturing  Company,  on  July  7,  1898,  in  favor  of 
Morgan  &  Wright,  which  chattel  mortgage  was  ac- 
knowledged the  same  day  and  recorded  July  8,  1898, 
in  the  office  of  the  city  clerk  of  Kenosha,  Wisconsin, 
at  10:45,  *and  to  which  for  a  more  detailed  and  more 
particular  description  of  the  machinery,  tools  and  fix- 
tures intended  to  be  included  in  said  bill  of  sale  and 
deed  to  said  Morgan  reference  is  hereby  made : '  " 

The  bill  then  avers  that  upon  the  delivery  of  the 
deeds  of  the  property  to  Morgan,  he  continued  to  carry 
on  the  business  and  affairs  of  the  company;  that  the 
models  for  wheels  for  the  season  of  1899  and  1900  had 
been  prepared,  and  they  were  about  to  commence  the 
'  manufacture  of  bicycles  with  a  promise  of  a  good  sea- 
son's business  and  profits;  but  in  the  midst  of  such 
preliminary  work,  in  the  latter  part  of  1899,  Morgan 
caused  a  general  slacking  up  of  the  work,  employes 
were  discharged,  and  the  works  gradually  closed  down 
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and  finally  suspended,  though  without  the  knowledge 
and  consent  of  Louise  N.  Osborne  or  her  husband ;  and 
that  Morgan  having  consummated  his  arrangements 
with  the  Bicycle  Trust,  whereby  the  business  of  the 
Sieg  Company  would  be  transferred,  all  orders  of  the 
Sieg  Company  were  thereafter  filled  by  Morgan  & 
Wright  and  the  Bicycle  Trust,  and  thereby  injured  and 
defrauded  the  Sieg  Company  and  through  it  the  com- 
plainant's decedent,  and  obtained  possession  of  the 
property  of  the  Sieg  Company  fraudulently  for  his 
own  purposes  and  gain ;  that  Mrs.  Osborne  during  her 
lifetime  repeatedly  requested  of  Morgan  a  stat^nent 
as  to  the  property  and  profit  of  the  Sieg  Company, 
and  what,  if  anything,  he  had  done  with  the  same,  but 
was  unable  to  obtain  any  information  from  him. 

All  the  manufactured  goods,  unmanufactured  and 
partly  manufactured  materials,  tools  and  property  of 
every  name,  nature  and  description  of  the  Sieg  Com- 
pany, not  iiieretofore  disposed  of  by  Morgan,  were 
shortly  after  the  consummation  of  the  agreement  by 
him  with  the  Bicycle  Trust,  moved  to  the  Morgan  & 
Wright  plant  of  said  Trust  and  appropriated  and 
used,  for  what  purpose  complainant  does  not  know. 

Morgan  still  holds  the  $20,000  par  value  of  the  stock 
of  the  Sieg  Company  so  assigned  and  delivered  to  him 
by  Louise  N.  Osborne,  and  also,  as  complainant  is  in- 
formed, substantially  all  the  remaining  stock  of  the 
company,  and  the  company  is  controlled  by  Morgan 
and  has  ceased  doing  business,  leaving  debts  unpaid, 
and  is  virtually  defunct. 

That  Fred  W.  Morgan,  either  on  behalf  of  himself, 
or  said  Morgan  &  Wright,  or  both,  has  acted  ever  since 
taking  possession  of  the  Sieg  Company  and  its  prop- 
erty as  mortgagee  in  possession  thereof  and  of  its 
proceeds,  and  as  such  should  account  therefor. 

That  Fred  W.  Morgan  has  caused  large  amoimts  of 
manufactured  and  unmanufactured  material  and  other 
property  of  the  Sieg  Company  to  be  sold,  and  has 
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appropriated  the  proceeds  to  his  own  use  or  the  use 
of  Morgan  &  Wright,  or  of  said  Rubber  Goods  Manu- 
facturing Company;  and  has  caused  all  the  remainder 
of  the  stock,  machinery,  tools,  raw  and  manufactured 
material  and  movable  property  and  choses  in  action 
of  Sieg  Company,  to  be  turned  over  and  appropriated 
to  or  for  the  use  of  himself,  or  Morgan  &  Wright,  or 
the  Rubber  Goods  Manufacturing  Company;  and  the 
complainant  has  recently  been  informed  that  Morgan 
claims  to  have  sold  or  appropriated  to  his  own  use  all 
the  balance  of  the  property  in  some  manner  or  upon 
some  consideration,  to  complainant  unknown ;  and  that 
on  an  accounting  it  will  be  found  that  Morgan  and 
Morgan  &  Wright  have  received  or  appropriated  to 
their  own  use  money  and  property,  or  proceeds  there- 
of, of  said  Sieg  Company  sulBScient  to  more  than  pay 
all  indebtedness  owing  to  them  under  the  terms  of  the 
agreement  mentioned;  and  that  Morgan  has  not  car- 
ried out  his  agreement  with  Louise  N.  Osborne,  and 
by  reason  of  his  failure  to  do  so,  Sieg  Company  and 
complainant  have  each  been  greatly  damaged. 

The  bill  then  prays  that  Fred  W.  Morgan,  Morgan 
&  Wright,  Rubber  Goods  Manufacturing  Company, 
American  Bicycle  Company,  Charles  H.  Sieg,  Charles 
H.  Sieg  Manufacturing  Company,  Elmer  Week,  Frank 
S.  Osborne  and  Walter  E.  Lindsay,  made  defendants, 
may  make  answer,  and  that  a  full  discovery  and  ac- 
counting be  had  under  the  direction  of  the  court  by 
Morgan,  as  trustee  in  possession,  of  all  manufactured 
and  unmanufactured  material  and  stock,  accounts, 
orders,  contracts  and  choses  in  action,  property,  rights 
and  franchises  of  said  Chas.  H.  Sieg  Manufacturing 
Company,  conveyed  and  turned  over  to  or  received  by 
said  Fred  W.  Morgan. 

That  the  Rubber  Goods  Manufacturing  Company, 
Morgan  &  Wright,  and  American  Bicycle  Company 
join  in  said  accounting  so  far  as  they,  or  either  of 
them,  have  wrongfully  received,  appropriated,  bought, 
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sold,  used  or  interfered  with  the  subject-matter  of  said 
accounting  or  the  proceeds  or  any  part  thereof;  and 
that  an  accounting  also  be  had  of  the  indebtedness  to 
the  said  Fred  W.  Morgan  and  to  Morgan  &  Wright,  for 
which  said  property  or  its  proceeds  is  or  was  held 
under  the  terms  of  the  agreement  above  mentioned; 
also  that  a  receiver  be  appointed. 

To  the  bill  the  defendants  filed  a  general  and  special 
demurrers,  assigning  twenty-six  grounds  or  objections 
to  the  bill.  Upon  hearing  of  the  demurrers  to  the  bill 
as  amended  the  court  sustained  the  demurrers  of  the 
several  defendants,  and  the  complainant  announcing 
that  he  had  no  further  amendments  to  present,  but 
would  abide  by  the  bill  as  amended,  the  court  ordered 
that  the  bill  of  complaint  be  dismissed  for  want  of 
equity  at  the  costs  of  complainant.  From  that  decree 
the  complainant  perfected  this  appeal. 

Mr.  Justice  Babnes  took  no  part  in  the  considera- 
tion of  this  cause. 

Robebt  F.  Pettibone,  for  appellant. 
Peck,  Milleb  &  Stabb,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  principal  contention  of  complainant  is  that  the 
deed  of  the  real  estate  and  the  bill  of  sale  of  the  per- 
sonal property  were  in  fact  mortgages,  and  that  Mr. 
Morgan  is  mortgagee  in  possession,  and  that  the  bill, 
therefore,  presents  grounds  of  equitable  relief. 

The  bill  alleges  that  the  bill  of  sale  and  deed  were 
made  in  pursuance  of  a  resolution  by  the  stockholders 
at  a  meeting  duly  called,  the  owners  of  94  per  cent,  of 
the  issue  of  capital  stock  being  present  or  represented. 
The  resolution  is  set  forth  in  the  statement  precedmg 
this  opinion.  It  purports  to  set  forth  the  exact  facts 
of  the  indebtedness  of  the  Sieg  Company  and  its  con- 
dition at  the  time  the  resolution  was  adopted ;  and  the 


Chicago — Pibst  District — July,  1912,         563 


Osborne  v.  Morgan,  171  111.  App.  549. 


deed  and  bill  of  sale  were  executed  in  pursuance 
thereof. 

The  bill  states  that  complainant  ^s  decedent  owned 
one-half  of  the  stock  of  the  Sieg  Company,  and  that 
the  decedent's  husband  was  secretary  of  the  Sieg  Com- 
pany at  the  time  of  the  adoption  of  the  resolution  and 
the  execution  of  the  deed  and  bill  of  sale,  and  as  such 
secretary,  signed  the  bill  of  sale.  It  appears,  there- 
fore, from  the  bill  itself,  that  the  stock  of  complain- 
ant's decedent  was  voted  for  the  resolution  by  her  hus- 
band as  her  representative;  and  complainant  without 
stating  any  facts,  contradicting,  or  in  any  manner  ques- 
tioning the  action  of  the  Sieg  Company,  or  the  facts 
stated  in  the  resolution,  or  setting  forth  any  false  or 
fraudulent  representations  by  which  the  Sieg  Com- 
pany was  induced  to  make  the  deed  and  bill  of  sale, 
seeks  now  to  have  the  transaction  declared  a  mere 
mortgage,  and  the  defendants  to  account  for  the  prop- 
erty as  such  mortgagees.  There  are  no  facts  stated  in 
the  bill,  giving  the  deed  and  bill  of  sale  the  character 
of  a  mortgage,  and  that  theory  of  the  transaction  rests 
simply  upon  the  inferences  of  the  pleader.  A  de- 
murrer does  not  admit  the  correctness  of  inferences 
of  the  pleader.    Greig  v.  Russell,  115  HI.  483. 

There  is  no  averment  in  the  bill  that  Morgan  did  not 
carry  out  the  conditions  of  the  resolution  passed  by 
the  Sieg  Company,  and  under  which  the  deed  and  bill 
of  sale  were  executed.  There  is  no  showing  in  theAill 
that  Fred  W.  Morgan  or  Morgan  &  Wright  are  claim- 
ing any  debt  or  debts  against  the  Sieg  Company  as 
still  existing,  or  that  the  express  terms  and  conditions 
of  the  resolution  passed  by  the  Sieg  Company  stock- 
holders have  not  been  fully  and  in  good  faith  carried 
out. 

In  order  to  overcome  the  express  terms  of  the  deed, 
a  debt  must  exist  and  there  must  be  a  liability  to  pay 
it.    Klock  V.  Walter,  70  HI.  416. 

**To  render  such  transactions  a  mere  security  there 
must  be  mutuality.    Both  parties  must  be  able  to  treat 
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and  enforce  it  as  a  mortgage/'  Shays  v.  Norton,  48 
ni.  100. 

In  our  opinion,  the  bill  shows  that  the  deed  and  bill 
of  sale  were  given  in  satisfaction  of  the  indebtedness 
of  the  company,  and  received  as  such,  and  for  that 
reason  the  bill  cannot  be  maintained.  Rue  v.  Dole,  107 
111.  275 ;  Pitts  v.  Cable,  44  111.  103. 

The  bill  does  not  set  up  any  writing  of  defeasance, 
or  claim  that  any  such  writing  was  made.  In  order  to 
convert  a  deed  absolute  into  a  mortgage,  the  evidence 
must  be  clear,  unequivocal  and  convincing,  and  the  bill 
should  aver  such  facts  from  which  the  court  could 
determine  that,  if  true,  the  deed  was  not  absolute,  but 
was  a  mere  security  for  a  debt.  This  the  bill  does  not 
do.  Keithley  v.  Wood,  151  111.  566.  In  our  opinion, 
upon  the  averments  of  the  bill,  the  court  cannot  infer 
that  the  deed  and  bill  of  sale  in  question  was  a  mort- 
gage given  to  secure  a  debt.  The  allegations  of  the 
bill  upon  this  question  are  too  uncertain  and  indefinite 
to  justify  any  interference  to  that  effect  by  a  court  of 
equity  upon  the  facts  stated. 

The  complainant  claims  no  personal  knowledge  of 
any  of  the  transactions  leading  up  to  the  execution  of 
the  deed  and  bill  of  sale  described  in  the  bill,  and  the 
averments  are,  therefore,  necessarily  made  upon  in- 
formation and  belief.  The  bill  further  alleges  that 
neither  decedent  nor  her  husband,  although  he  was 
her  Representative,  and  was  secretary  and  treasurer  of 
the  company,  had  any  definite  knowledge  of  many  of 
the  matters  set  forth  in  the  bill.  No  sources  of  in- 
formation as  to  the  facts  stated  or  averments  made  in 
the  bill  are  set  out.  Where  the  averments  of  a  bill  are 
made  upon  the  information  of  the  party  complaining, 
the  sources  of  such  information  must  be  set  out. 
Blondheim  v.  Moore,  11  Md.  365. 

The  bill  fails  to  show  any  fraudulent  representations 
of  facts  made  by  Morgan  or  his  representative  Wors- 
ley,  or  by  Morgan  &  Wright,  upon  which  the  directors 


Chicago — Fibst  Distbict — July,  1912.        565 

Osborne  v.  Morgan,  171  IlL  App.  549. 

and  stockholders  of  the  Sieg  Company  transferred  its 
property  to  Fred  W.  Morgan.  The  bill  shows  that  the 
company  was  largely  in  debt ;  that  it  was  in  a  position 
where  it  could  not  continue  its  business  and  meet  its 
indebtedness ;  that  its  creditors,  large  and  small,  were 
pressing  their  claims,  and  upon  the  giving  of  the  mort- 
gage to  Morgan  &  Wright  the  smaller  creditors  ob- 
tained judgments  and  filed  bills  in  Illinois,  and  that 
the  Sieg  Company  was  unable  to  pay  its  debts  and 
continue  in  business  without  assistance.  The  Sieg 
Company  seems  to  have  accepted  the  assistance  of 
Fred  W.  Morgan  and  Morgan  &  Wright,  in  its  finan- 
cial difficulties,  and  by  making  the  deed  and  bill  of 
sale  in  question,  secured  the  contract  of  responsible 
parties  to  pay  off  its  indebtedness;  and  there  is  no 
showing  in  the  bill  that  the  consideration  thus  agreed 
upon  with  the  company  was  not  fully  performed  and 
carried  out  by  the  defendants,  Fred  W.  Morgan  and 
Morgan  &  Wright,  or  that  it  was  not  adequate  and 
reasonable. 

There  is  no  allegation  in  the  bill  as  to  the  respective 
values  of  the  real  estate  and  personal  property.  Con- 
struing the  bill  against  the  pleader,  the  bulk  of  the 
value  was  in  the  personal  estate.  This,  however,  ap- 
pears from  the  bill,  for  the  inventory  of  partly  and 
completely  manufactured  bicycles  is  shown  to  amoimt 
to  $22,301.15.  The  large  schedule  of  tools  and  ma- 
chinery may  be  fairly  assumed  to  be  worth  as  much  or 
more  than  the  goods  manufactured  and  in  course  of 
manufacture.  The  statute  relied  upon  (R.  S.  Ill», 
Chap.  95,  Sec.  12)  has  no  application  to  the  personal 
property.  It  applies  to  deeds  of  real  estate  intended 
only  as  mortgages.  The  representations  of  Worsley, 
which  it  is  claimed  the  corporation  relied  on,  were  that 
Morgan  had  a  use  for  the  property — that  he  would  be 
able  to  sell  it,  and  that  it  would  help  him  in  his  deal 
with  the  Bicycle  Company.  These  statements  them- 
selves showed  plainly  that  Morgan  did  not  intend  the 
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transaction  as  a  mortgage.  He  was  getting  a  clear 
title  to  the  property  on  which  he  and  Morgan  &  Wright 
then  held  two  past  due  mortgages,  and  was  giving  a 
discharge  of  the  indebtedness  in  return.  The  statute, 
therefore,  could  not  apply  to  the  deed  conveying  the 
real  estate. 

The  bill  avers  that  Morgan  refused  to  give  any 
writing  of  defeasance,  but  that  his  agent  said  that  he 
could  be  trusted  to  do  what  was  right.  No  obligation 
was,  therefore,  assumed,  either  by  Morgan  or  his 
agent,  and  Morgan  or  Morgan  &  Wright,  were  under 
no  obligation  or  duty  to  return  any  part  of  the  prop- 
erty or  the  proceeds,  according  to  the  averments  of 
the  bill,  to  the  Sieg  Company.  *'This  court  has  often 
held  that  where  a  conveyance  is  in  form  absolute  in 
order  to  change  its  character  to  that  of  a  mortgage, 
the  proof  must  clearly  and  satisfactorily  show  that 
such  was  the  contract  and  intent  of  the  parties." 
Strong  V.  Strong,  126  111.  301.  The  bill  must  aver  the 
facts  showing  the  contract  and  intent  of  the  parties. 

During  all  the  years  that  elapsed  after  the  trans- 
action and  before  the  filing  of  the  bill,  no  averment 
is  made  tending  to  show  that  the  Sieg  Company  re- 
garded itself  as  still  owing  an  indebtedness  to  Mor- 
gan and  Morgan  &  Wright,  and  that  it  was  eventually 
to  pay  the  indebtedness.  Nothing  is  shown  by  the  bill 
of  any  obligation  to  pay  any  indebtedness,  or  of  the 
holding  of  the  property  in  trust  as  mortgagee  in  pos- 
session, save  and  except  what  must  be  regarded  as  the 
inferences  of  the  pleader,  who  knew  nothing  of  the 
transaction  and  possesses  no  information  in  regard  to 
it,  and  discloses  no  sources  of  information.  There  is 
no  basis  for  any  implied  promise  on  the  part  of  Mor- 
gan, or  Morgan  &  Wright,  to  pay  back  any  surplus 
that  might  be  realized  from  the  property  conveyed; 
nor  is  there  any  averment  showing  that  the  Sieg  Com- 
pany agreed  to  keep  its  debt  alive  and  thus  place 
Morgan  &  Wright,  or  Morgan,  in  the  position  of  a 
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mortgagee,  or  mortgagees  in  possession.  Nothing  is 
shown  except  from  the  inferences  of  the  pleader,  which 
are  not  admitted  by  the  demurrer,  that  the  parties 
intended  that  the  transaction  involved  in  the  deed  of 
conveyance  and  bill  of  sale  was  intended  as  a  mort- 
gage by  the  parties.  In  the  absence  of  a  corporate 
intention  that  the  bill  of  sale  and  the  deed  should  be 
considered  as  a  mortgage  or  mortgages,  and  that  the 
debt  secured  thereby  was  to  continue,  the  stockholder 
fiUng  this  bill  is  bound  by  the  corporate  act,  and  can- 
not be  heard  to  allege  a  different  effect  for  the  con- 
veyances of  the  corporation  from  that  given  them  by 
the  corporation  itself.  Allen  v.  Wilson,  28  Fed.  Eep. 
677;  2  Clark  &  Marshall  on  Corporations,  Sec.  544; 
1  Morawetz  on  Corporations,  2d  Ed.,  Sec.  244. 

The  bill  does  not  show  any  corporate  act  making  the 
bill  of  sale  and  the  deed  mortgages.  The  representa- 
tions shown  by  the  averments  of  the  bill  were  made  to 
two  of  the  three  directors  of  the  corporation  before 
any  corporate  action  was  taken.  On  the  contrary,  this 
theory  of  the  plaintiff's  action  is  negatived  by  a  fair 
construction  of  the  corporate  act.  We  do  not  think 
that  representations  made  on  behalf  of  the  grantee  of 
the  deed  and  bill  of  sale  to  individual  members  of  the 
board  of  directors  of  the  Sieg  Company  before  the 
board  meeting,  would  impress  upon  the  bill  of  sale  and 
deed  the  character  of  corporate  mortgages,  when  that 
character  is  negatived  by  the  resolution  passed  by  the 
stockholders.  The  complainant's  decedent  partici- 
pated in  the  corporate  act,  and  by  her  representative, 
signed  the  deed  and  bill  of  sale  in  question,  having 
voted  to  authorize  the  corporation  to^xecute  them. 

In  our  opinion,  the  averments  of  the  bill  fall  far 
short  of  any  proper  showing  that  the  complainant  had 
made  application  to  the  board  of  directors  at  any  time, 
requesting  such  board  to  proceed  to  have  the  deed  and 
bill  of  sale  declared  mortgages.  No  facts  are  shown 
by  the  bill,  making  it  appear  that  the  corporation  has 
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refused  to  act,  or  that  the  application  to  the  corpora- 
tion would  be  futile  and  useless.  Baker  v.  Admr.  of 
Backus,  32  111.  79;  2  Clark  &  Marshall  on  Corpora- 
tions, Sec.  543. 

A  mere  averment  that  Week  has  moved  away  and 
has  no  further  interest  as  a  stockholder  in  the  com- 
pany and  that  Sieg  is  friendly  to  the  defendants 
named  in  the  bill  does  not  furnish  a  sufficient  excuse, 
in  our  opinion,  for  failure  to  request  the  corporation 
to  act. 

This  bill  was  filed  some  six  years  after  the  deed  and 
bill  of  sale  were  made.  A  bill  to  redeem  from  a  chattel 
mortgage,  if  maintainable  at  all,  must  be  prosecuted 
with  promptness  and  diligence.  We  do  not  think  this 
bill  was  filed  within  a  reasonable  time,  and  before  the 
parties  had  changed  their  positions.  McDearmon  v. 
Burnham,  158  111.  55 ;  Walker  v.  Warner,  179  lU.  16. 
This  rule  applies  with  stronger  reason,  we  think,  to  a 
bill  by  a  stockholder  not  in  his  own  right,  but  assert- 
ing a  corporate  right.  By  some  authorities  laches  for 
two  years  has  been  held  sufficient  to  defeat  the  stock- 
holder's right  to  file  such  a  bill.  Chicago,  etc,  E.  E. 
Co.  V.  Northern  Trust  Co.,  90  HI.  App.  460;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159 ;  Eabe  v.  Dunlap, 
51  N.  J.  Eq.  40. 

Laches  appearing  on  the  face  of  a  bill  is  a  proper 
defense  upon  demurrer.  Henry  Coimty  v.  Winnebago 
Swamp  Drainage  Co.,  52  111.  454;  Ilett  v.  Collins,  103 
111.  74;  Turner  v.  Littlefield,  46  111.  App.  169. 

An  alleged  agreement  is  set  out  in  this  bill,  purport- 
ing to  have  been  entered  into  on  October  28,  1898,  be- 
tween F.  W.  Morgan,  Walter  E.  Lindsay  and  the 
Charles  H.  Sieg  Manufacturing  Company,  by  which  it 
appears  that  Morgan  agreed  to  advance  $15,000,  and 
Lindsay  to  advance  the  cash  to  buy  in  claims  at 
twenty  cents  on  the  dollar,  and  to  accept  the  Sieg  Com- 
pany's  undertaking  to  make  five  thousand  wheels  and 
pay  part  in  cash  therefor,  and  to  discharge  the  re- 
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ceivers,  and  providing  that  the  company  would  pay 
$10,000  on  the  first  mortgage  in  one  year,  and  the  sec- 
ond mortgage  should  remain  unreleased  until  certain 
contingencies  should  happen,  but  which  have  never 
happened,  and  the  company  would  pay  Morgan  & 
Wright  $20,000  in  one  year  and  give  endorsed  paper 
therefor,  and  that  the  $20,000  of  Osborne  stock  was  to 
be  transferred  and  deposited  with  the  other  stock  as 
security  for  the  repayment  of  the  advances,  does  not 
appear  by  the  bill  to  have  been  acted  upon  by  the 
parties  to  the  agreement  or  any  of  them.  The  bill 
shows  that  it  was  never  submitted  to  or  voted  upon  or 
approved  by  the  board  of  directors  of  the  Sieg  Com- 
pany. We  are  unable  to  decide  from  the  bill  what,  if 
anything,  was  done  under  the  agreement,  and  we  can- 
not discover  that  it  was  ever  in  any  manner  carried 
into  effect.  At  all  events,  it  seems  to  have  been  sub- 
sequently abandoned  or  merged  into  the  deed  and  bill 
of  sale  made  in  August,  1899.  The  averments  of  the 
bill  are  so  vague  and  indefinite  with  reference  to  this 
agreement  that  we  cannot  see  that  any  equity  in  favor 
of  the  complainant  arises  out  of  it,  or  that  it  in  any 
way  supports  any  other  equity  shown  by  the  aver- 
ments of  the  bill. 

The  bill  does  not  show  by  what  means  or  in  what' 
manner  the  property  conveyed  by  the  deed  and  the  bill 
of  sale  passed  from  the  possession  of  the  Wisconsin 
court  to  any  of  the  defendants  in  the  cause,  or  what 
disposition  was  made  of  the  property  in  the  fore- 
closure proceedings.  The  bill  shows  that  the  prop- 
erty came  into  the  possession  of  the  court,  or  of  the 
receiver  of  the  court,  in  a  foreclosure  proceeding  in- 
stituted by  Morgan  &  Wright,  but  it  does  not  show 
that  thereafter  the  Sieg  Company  ever  obtained 
possession  of  the  property,  or  that  the  defendants  ob- 
tained possession  of  the  property  from  the  receiver, 
and  the  only  inference  that  can  be  drawn  from  the 
averments  of  the  bill  is  that  if  defendants  came  into 
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possession  of  the  property  after  it  passed  into  the 
possession  of  the  receiver  of  the  court,  it  must  have 
been  through  and  by  means  of  a  foreclosure  sale  to 
such  defendant  or  defendants.  In  that  event,  we  are 
unable  to  discern  from  the  bill  any  equities  which  can 
be  asserted  in  behalf  of  the  Sieg  Company  to  the  pro- 
ceeds of  the  property,  or  the  property  itself,  or  any 
surplus  in  the  proceeds  of  the  property,  in  favor  of 
the  Sieg  Company. 

In  our  opinion  the  decree  of  the  court  sustaining  the 
demurrer  of  the  defendant  is  correct,  and  must  be 
affirmed. 

Decree  affirmed. 


In  re  Estate  of  Boslna  Freund,  deceased.  Appeal  of 
Ludwlg  Zentner  et  al..  Appellants^  t.  Maurice  Koz- 
minskl^  Executor^  Appellee. 

Gen.  No.  17,026. 

1.  Administration — attorney's  fees.  In  determining  what  is  a 
reasonable  allowance  for  attorney's  fees  the  inquiry  should  be  as 
to  the  usual  charge. 

2.  Evidence — competency  as  to  attorney's  fees.  Testimony  of 
reputable  attorneys  as  to  the  reasonable  fee,  though  not  based  on 
the  usual  and  customary  charge,  for  attorney's  services  is  com- 
petent 

3.  Attorney's  fees — how  reasonahleness  may  he  determined.  A 
court  may  form  an  independent  Judgment,  based  on  its  own  knowl- 
edge and  the  testimony  of  two  reputable  attorneys,  as  to  what  is 
a  reasonable  attorney's  fee  though  there  is  no  testimony  as  to 
what  is  the  usual  and  customary  charge. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Merrtit 
W.  PiNCKNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  A£Elrmed.  Opinion  filed  July  9, 
1912. 
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EicHBERG  &  EiCHBERG,  foT  appellants;  Donald  E. 
EicHBEBG  and  Ealph  D.  Stevenson,  of  counsel. 

Simeon  Stbaus  and  Ira  E.  Stbaus,  for  appellee. 

Mb.  Justice  P.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  question  involved  in  this  appeal  is  the  amount 
of  a  reasonable  allowance  for  attorney's  fees  for  the 
services  shown  in  the  record.  There  is  no  dispute  as 
ta  the  services  rendered.  They  were  rendered  in  set- 
tling an  estate  and  in  sustaining  the  will  of  Eosina 
Freund,  deceased,  which  was  attacked  by  some  of  her 
heirs. 

It  is  urged  that  there  is  no  evidence  in  the  record 
to  support  the  judgment  of  the  Circuit  Court,  allowing 
the  executor  the  amount  of  $1,750  on  account  of  attor- 
ney's fees,  because  no  competent  testimony  was  given 
on  that  sulDJect.  The  two  witnesses,  called  for  the  pur- 
pose of  testifying  as  to  the  value  of  the  legal  services 
rendered,  did  not  testify  to  the  usual  and  customary 
charge  for  such  services,  but,  without  objection,  stated 
what  would  be  a  reasonable  allowance  therefor.  Eey- 
nolds  V.  McMillan,  63  HI.  46,  is  cited  as  stating  the  rule 
in  this  state.    The  court  said  in  that  case: 

*  *  In  fixing  the  amount  of  a  reasonable  fee,  examina- 
tion should  be  directed  to  what  is  customary  for  such 
legal  services,  where  contracts  have  been  made  with 
persons  competent  to  contract,  and  not  what  is  rea- 
sonable, just  and  proper  for  the  solicitor  in  the  partic- 
ular case.  The  inquiry  should  be,  not  what  an  attor- 
ney thinks  is  reasonable,  but  what  is  the  usual  charge. ' ' 
Metheny  v.  Bohn,  164  111.  495 ;  McMannomy  v.  C.  D.  &  V. 
E.  E.  Co.,  167  111.  497  and  Glynn  v.  Glynn,  139  HI.  App. 
191,  are  cited  in  support  of  the  rule  above  stated.  The 
rule  is  well  settled  in  this  state  and  should  be  observed 
by  the  court. 

The  testimony  offered  in  this  case  of  two  reputable 
attorneys  as  to  the  reasonable  fee  for  the  services 
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rendered,  was  received  by  the  court  without  objection 
as  to  the  form  of  the  questions  propounded  to  the  at- 
torneys. Such  testimony  is  competent.  But  courts  are 
also  qualified  to  form  an  independent  judgment  as  to 
proper  charges  to  be  made,  and  it  is  their  duty  to  do 
so.  McMannomy  v.  C.  D.  &  V.  E.  E.  Co.,  stipra.  We 
think  it  follows  that  while  the  testimony  was  based  upon 
what  the  expert  witnesses  thought  was  just  and  proper, 
and  not  upon  the  usual  and  customary  charge  for  the 
same,  the  testimony  was  admissible,  and  the  court  could 
form  an  independent  judgment  on  the  issues  presented, 
based  upon  such  testimony  and  its  own  knowledge  of 
the  value  of  the  services.  It  follows,  we  think,  that 
there  is  evidence  in  the  record  supporting  the  judg- 
ment ;  and  it  cannot  be  said  that  because  the  testimony 
was  given  as  to  reasonable  value  without  proving  what 
was  the  customary  charge  for  such  legal  services,  the 
contention  of  appellant  that  there  is  no  evidence  in  the 
record  to  support  the  judgment  is  sustained. 

While  we  have  the  greatest  respect  for  the  finding  of 
the  Probate  Judge  in  this  matter,  and  while  such  find- 
ing is  entitled  to  great  consideration,  we  cannot  say 
that  the  finding  of  the  Circuit  Judge  in  allowing  $1,750 
for  services  rendered  is  so  excessive  as  to  call  for  the 
interference  of  this  court.  The  services  are  given  in 
the  record  in  great  detail,  and  necessarily  required  a 
large  amount  of  time  and  labor,  and  we  are  not  con- 
vinced that  the  judgment  should  be  reversed  upon  the 
ground  that  the  finding  of  the  Circuit  Court  is  exces- 
sive.   The  judgment  is  affirmed. 

Affirmed. 
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Charles  Eeefe^  Appellee,  t.  Armour  &  Company, 

Appellant. 

Gen.  No.  17,088. 

1.  Master  and  sebvant — oil  tank  car.  It  is  negligence  on  the 
part  of  the  owner  of  an  oil  tank  car  to  order  an  employe  to  test 
such  tank,  which  is  in  a  weak  condition,  with  air  pressure,  when 
there  is  stearin  therein. 

2.  Master  and  servant — asaumption  of  risk.  An  employe  does 
not  assume  the  risk  of  dangers  known  to  the  employer  or  which, 
by  the  exercise  of  reasonable  care,  could  have  been  known  by  the 
employer,  or  which  could  have  been  avoided  by  the  employer  and 
which  are  unknown  to  the  employe. 

8.  Master  and  servant — assumption  of  risk.  Where  one  em- 
ployed as  a  boilermaker  is  ordered  to  repair  an  oil  tank,  the  walls  of 
which  are  lined  with  stearin,  he  does  not  assume  the  risk  of  ex- 
plosion, resulting  from  chemical  action  produced  by  air  pressure 
used  in  testing  the  tank,  on  the  stearin,  when  he  did  not  know  of 
such  risk. 

4.  EiViDENCB — admissihility  of  custom.  In  an  action  to  recover 
for  injuries  sustained  as  a  result  of  the  explosion  of  an  oil  tanl^ 
while  it  was  being  tested,  it  is  not  reversible  error  to  permit  the 
plaintifF  to  introduce  evidence  as  to  the  customary  way  to  test 
tanks,  where  the  defendant  first  introduced  the  subject  on  cross- 
examination  and  later 'produced  the  same  kind  of  evidence  on  the 
defense. 

5.  EIviDENCE — expert  testimony,  A  trial  Judge  does  not  abuse 
his  discretion  by  permitting  expert  witnesses  to  be  asked,  in  a 
suit  to  recover  for  injuries  sustained  by  explosion  of  an  oil  tank, 
whether  the  application  of  air  into  the  tank  was  reasonably  safe 
or  not. 

6.  Appeal  and  error — harmless  error.  Where  a  person  oftering 
an  instruction  is  not  injured  by  its  refusal  he  cannot  assign  error 
thereon. 

7.  Instructions — basis  on  evidence.    An  instruction  on  the  effect 

of  latent  or  hidden  defects  is  properly  refused  where  there  is  no 

evidence  on  which  to  base  it. 

• 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben 

M.  Smith,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1910.    Affirmed.    Opinion  filed  July  9,  1912. 


A 
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A.  E.  Ubion  and  A.  F.  Eeichmann,  for  appellant. 
Johnson  &  Belasco,  for  appellee. 

Mb.  Justice  P.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

This  action  was  brought  by  the  plaintiff,  Charles 
Keefe,  appellee,  against  defendant,  Armour  &  Com- 
pany, appellant,  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  in  the  employ  of  de- 
fendant. 

The  plaintiff,  previous  to  the  injuries  sued  for  in 
this  action,  was  in  the  employ  of  the  defendant  for 
three  or  four  weeks  as  a  boilermaker.  The  defendant's 
foreman,  John  Bums,  on  the  day  of  the  accident,  No- 
vember 18,  1908,  told  the  plaintiff  that  there  was  a  car 
standing  out  on  the  track  that  had  lost  400  or  500 
pounds  of  grease  when  it  had  last  been  filled,  and  or- 
dered plaintiff  to  go  out  and  work  on  the  tank.  Bums 
further  told  the  plaintiff  to  go  to  the  tool  room  and 
get  a  hose  and  rigging  for  testing  tanks,  connect  it  up 
and  put  on  the  air  pressure.  He  also  told  the  plaintiff 
that  he  would  find  a  can  of  soap  suds  to  swab  the 
seams  with,  and  directed  him  to  find  out  where  the 
leaks  were  and  caulk  them  up.  Thereupon  the  plaint- 
iff with  his  helper,  Adcock,  did  as  he  was  ordered. 
When  the  air  pressure  got  to  thirty-eight  pounds,  it 
was  shut  off.  Plaintiff  then  took  a  hammer  and  tested 
the  rivets  to  find  if  any  were  broken.  Bums,  the  fore- 
man, came  along  about  this  time  and  took  the  hammer 
from  the  plaintiff  and  personally  went  over  the  rivets. 
Burns  also  examined  the  indicator  on  the  gauge  and 
learned  that  there  was  thirty-eight  pounds  pressure  in 
the  tank,  and  then  told  the  plaintiff  to  go  ahead  and 
caulk  it.  While  the  plaintiff  was  caulking  the  seams 
with  a  caulking  tool  in  one  hand  and  a  hammer 
in  the  other,  or  before  he  commenced  caulking,  the 
head  of  the  tank  blew  out  with  a  loud  report,  striking 
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the  plaintiff  and  another  employe,  one  Surma,  killing 
Surma  and  injuring  the  plaintiff.  The  force  of  the 
explosion  was  suflScient  to  throw  the  head  of  the  tank 
against  an  adjoining  box  car,  knocking  it  in  and  thence 
flying  off  a  distance  of  100  or  more  feet  to  the  top  of 
an  elevated  structure. 

The  case  was  tried  on  the  second  and  third  counts 
of  the  original  declaration,  and  the  second  and  third  ad- 
ditional counts.  The  second  count  of  the  declaration 
avers  negligence  of  the  defendant  in  inspecting  the 
tank  in  question  to  ascertain  whether  or  not  it  was  rea- 
sonably safe  to  withstand  the  pressure,  and  negligence 
in  permitting  and  allowing  air  to  be  pumped  into  the 
taiJi  under  pressure,  while  the  tank  was  in  an  unsafe 
and  dangerous  condition,  and  while  the  strength  of  the 
tank  was  such  that  it  could  not  stand  the  pressure 
without  exploding. 

The  third  count  of  the  declaration  alleges  negligence 
of  the  defendant  in  ordering  the  plaintiff  to  fill  the  tank 
with  air  at  a  high  pressure  while  the  tank  was  in  an 
unsafe  and  dangerous  condition  and  not  reasonably 
strong  enough  to  hold  the  air  pressure. 

The  second  additional  count  avers  negligence  of  the 
defendant  in  placing  air  in  the  tank  while  there  were 
certain  gases  therein,  thereby  making  the  tank  unsafe 
and  dangerous  and  likely  to  explode. 

The  negligence  averred  in  the  third  additional  count 
is  that  the  defendant  negligently  ordered  the  plaintiff 
to  use  a  certain  caulking  tool  to  caulk  seams  in  the  tank 
of  the  car  while  it  was  in  an  unsafe  and  dangerous  con- 
dition, and  likely  to  explode  from  explosive  gases 
contained  therein. 

It  is  urged  on  behalf  of  appellant  that  the  evidence 
in  the  case  is  insufficient  to  show  that  the  defendant, 
appellant,  was  guilty  of  actionable  negligence,  and,  in 
any  event,  the  great  preponderance  of  the  evidence  is 
against  the  theory  of  negligence  upon  which  plaintiff 
sought  to  recover ;  and  that  the  court,  therefore,  erred 
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in  refusing  to  take  the  case  from  the  jury  on  the  motion 
of  defendant  at  the  close  of  all  the  evidence.  The  ar- 
gument in  support  of  this  proposition  is  that  the  theory 
upon  which  the  plaintiff's  case  was  brought  was  that 
a  certain  amount  of  soap  stock,  or  stearin,  adhered  to 
the  inside  walls  of  the  tank,  and  that  this  gave  off  and 
generated  a  gas  under  an  air  pressure  of  thirty-eight 
pounds  to  the  square  inch,  and  that  that  gas  was  capa- 
ble of  being  ignited  and  exploded  by  a  spark  from  a 
caulking  tool.  Appellant  urges  that  appellee's  case 
rests  upon  a  spa^k  being  ignited  by  the  caulking  tool 
and  coming  into  contact  with  the  gas  in  the  tank  formed 
by  the  grease,  or  stearin,  adhering  to  the  walls  of  the 
tank  and  caused  same  to  explode.  From  an  examina- 
tion of  the  evidence  we  are  of  the  opinion  that  this  is 
not  a  correct  conception  of  the  theory  of  the  plaintiff's 
case.  We  do  not  think  that  the  creation  of  a  spark  by 
the  caulking  tool  and  that  the  spark  in  some  way  ignited 
the  gas  in  the  tank  is  a  necessary  part  of  the  plaintiff's 
case.  The  evidence  shows,  in  our  opinion,  that  after 
the  tank  was  filled  with  air,  creating  a  pressure  of 
thirty-eight  pounds  to  the  square  inch,  this  pressure  of 
air  upon  the  grease  and  stearin  in  the  tank  created  an 
explosive  gas,  which,  in  addition  to  the  pressure  of  air 
caused  the  tank  to  explode.  We  think  the  evidence 
abundantly  sustains  this  theory  of  the  case.  It  is  clear 
from  the  evidence  that  the  pressure  of  air  alone  did  not 
cause  the  explosion.  For  a  little  time  after  the  pres- 
sure of  thirty-eight  pounds  had  been  created  and  the 
air  pressure  shut  off,  the  tank  did  not  explode,  although 
both  the  plaintiff  and  Bums,  the  foreman,  were  en- 
gaged in  hammering  the  rivets.  After  the  air  had 
acted  upon  the  grease  and  stearin  with  which  the  walls 
of  the  tank  were  lined,  the  explosion  occurred.  The 
evidence  shows,  we  think,  that  the  defendant  was  guilty 
of  negligence  in  ordering  the  plaintiff  to  test  the  tank 
with  air  pressure  with  stearin  in  the  tank,  and  while 
the  tank  was  in  a  weak  and  unsafe  condition. 
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A  further  ground  of  reversal  is  urged  in  that  the 
plaintiff  failed  to  prove  that  he  did  not  assume  the 
risk  of  the  work  in  which  he  was  engaged,  and  that  on 
the  contrary  the  evidence  shows  that  he  did  assume  the 
risk.  With  this  contention  we  cannot  agree.  It  is  a 
fundamental  proposition  that  a  servant  assumes  only 
such  risks  as  are  usually  incident  to  his  employment 
and  any  extraordinary  hazards  of  which  he  has  notice 
or  which  by  the  exercise  of  his  faculties  he  could  have 
noticed;  but  he  does  not  assume  the  risk  of  danger 
known  to  the  master  or  which,  by  the  exercise  of  rea- 
sonable care,  could  have  been  known  by  the  master,  or 
which  could  have  been  avoided  by  the  master  and  were 
unknown  to  the  servant.  Mann  v.  Illinois  Central  E. 
E.  Co.,  236  111.  30.  The  plaintiff  knew  nothing  of  the 
dangerous  condition  of  the  tank,  neither  as  it  existed 
physically  or  because  of  the  stearin  and  grease  with 
which  its  walls  were  lined.  The  plaintiff  was  not  a 
chemist ;  he  did  not  know  that  the  pressure  of  air  upon 
the  substance  with  which  the  tank  was  lined  would  pro- 
duce gases  or  cause  an  explosion.  He  had  simply  been 
informed  that  it  had  leaked  when  in  use.  He  knew 
nothing  of  its  structural  weakness.  The  plaintiff  had 
never  seen  this  car  before.  He  was  simply  ordered  by 
the  foreman  to  get  the  appliances  and  connect  them  up 
for  the  purpose  of  producing  air  pressure  in  the  tank. 
After  the  pressure  had  reached  thirty-eight  pounds  to 
the  square  inch,  Bums,  the  foreman,  took  a  hammer 
and,  together  with  the  plaintiff,  swabbed  the  rivets  to 
ascertain  the  leaks.  Bums  saw  the  indicator  on  the  air 
pressure  gauge,  and  knew  the  amount  of  pressure  then 
in  the  tank,  and  directed  the  plaintiff  to  go  ahead  and 
caulk  it.  The  defendant  did  know  or  ought  to  have 
known  that  heated  air  introduced  into  the  tank  lined 
with  stearin  and  grease  at  a  pressure  of  thirty-eight 
pounds  to  the  square  inch,  would  tend  to  produce  ex- 
plosive gas.    In  our  opinion,  the  plaintiff  did  not  as- 
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sume  the  to  him  unknown  risk  and  unusual  hazard  of 
the  result  of  introducing  air  into  the  tank. 

It  is  urged  that  the  court  committed  reversible  error 
in  permitting  witnesses  to  testify  as  to  the  customary 
way  to  test  tanks.  Three  witnesses  were  offered  by  the 
plaintiff  upon  that  question.  The  testimony  of  the  wit- 
nesses was  that  the  usual  and  customary  way  was  to 
fill  the  tanks  with  water  in  order  to  ascertain  the  points 
of  leakage. 

The  record  shows  that  the  evidence  as  to  the  cus- 
tomary method  of  testing  tanks  was  first  introduced 
by  the  defendant  in  the  cross-examination  of  the  wit- 
ness Thompson,  who  was  called  by  the  plaintiff.  On 
the  cross-examination  of  the  witness  Adcock,  called  by 
the  plaintiff,  the  same  question  was  gone  into  by  the 
defendant.  Up  to  that  time  no  attempt  had  been  made 
by  the  plaintiff  to  show  the  usual  and  customary  way 
of  testing  tanks.  Thereupon  the  plaintiff  called  Mr. 
Houlihan,  the  City  Boiler  Inspector,  who  testified  that 
the  usual  and  customary  way  was  the  water  test,  and 
also  the  witnesses  Conroy  and  Holland.  Upon  the 
close  of  the  plaintiff's  case,  and  while  the  defendant 
was  introducing  its  defense,  evidence  was  introduced  as 
to  the  custom  of  testing  tanks  by  the  defendants.  In 
our  opinion,  under  these  circumstances,  the  defendant 
cannot  here  complain  that  the  court  erred  in  admitting 
evidence  on  behalf  of  the  plaintiff  where  it  first  intro- 
duced the  subject  on  cross-examination,  and  then  pro- 
duced the  same  kind  of  evidence  on  the  defense.  The 
case  was  mutually  tried  upon  that  theory.  Spring  Val- 
ley Coal  Co.  V.  Eobizas,  207  111.  226 ;  Consolidated  Coal 
Co.  V.  Haenni,  146  111.  614;  Funk  v.  Babbitt,  156  111. 
408 ;  Illinois  Central  R.  E.  Co.  v.  Prickett,  210  HI.  140. 

In  the  Prickett  case  last  cited,  an  engineer  was  killed 
by  the  explosion  of  the  boiler  on  the  engine  he  was  oper- 
ating. In  the  course  of  its  opinion,  the  court  said  at 
page  143: 

*'It  was  competent  for  the  appellant  company  to 
prove  the  general  custom  of  well  regulated  and  pru- 
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dently  managed  railroad  companies  with  reference  to 
the  time  and  manner  of  making  inspections  of  their 
engines  and  boilers.  The  objection  was  therefore  prop- 
erly  sustained  to  the  question  propounded  by  appel- 
lant's counsel,  viz.:  *What  was  the  usual  time  of  rail- 
road companies  for  inspecting  engines?'  The  inquiry 
should  have  been  limited  to  the  custom  of  well  regu- 
lated and  prudently  managed  companies." 

In  Illinois  Central  E.  E.  Co.  v.  Sporleder,  199  111. 
184,  it  was  held  proper  to  show  the  usual  way  in  which 
spikes  are  drawn  from  a  tie  and  that  the  usual  way 
was  to  lift  the  spikes  with  a  claw-bar,  and  that  when 
the  spike  is  so  imbedded  in  the  tie  that  the  prongs  of 
the  claw-bar  could  not  be  readily  forced  under  the  head 
of  a  spike,  the  wood  around  the  spike  should  be  re- 
moved with  an  adz  so  that  the  prongs  would  firmly  take 
hold  of  the  neck  of  the  spike.  To  the  same  effect  is 
the  case  of  Kennedy  v.  Swift  &  Company,  234  111.  606; 
Pittsburg  Bridge  Company  v.  Walker,  170  111.  550,  and 
Franey  v.  Union  Stock  Yards  Company,  235  III  522. 
Many  other  cases  are  cited  in  the  briefs  in  support  of 
the  introduction  of  custom,  but  we  think  it  unnecessary 
to  cite  them.  In  our  opinion  the  court  did  not  err  in 
admitting  the  testimony. 

We  do  not  think  that  it  was  an  abuse  of  the  discre- 
tion on  the  part  of  the  trial  judge  to  permit  expert 
witnesses  to  be  asked  and  to  answer  questions  in  sub- 
stance whether  the  application  of  air  into  the  tank  was 
reasonably  safe  or  not.  While  the  question  may  have 
been  bad  in  form  in  calling  for  an  opinion  upon  an 
ultimate  fact,  yet  had  the  witness  been  asked,  as  he 
properly  might  have  been,  what  would  the  effect  be  of 
the  introduction  of  such  air  pressure  under  such  cir- 
cumstances he  undoubtedly  would  have  answered  an 
explosion.  It  is  plain,  therefore,  that  such  a  proceed- 
ing was  unsafe.  There  was  no  question  in  the  case  but 
that  the  tank  exploded,  and  all  the  facts  and  circum- 
stances connected  with  the  explosion  and  preceding  it 
were  before  the  jury.    It  was  still  a  question  for  the 
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jury  as  to  whether  the  defendant  was  guilty  of  negli- 
gence under  the  facts  shown  in  the  evidence.  Stephen 
V.  Duffy,  237  Til.  549 ;  Davis  v.  Collieries  Co.,  232  id. 
284;  Ardesco  Oil  Company  v.  Gilzon,  63  Pa.  St.  146; 
Goddard  v.  Enzler,  222  111.  462 ;  Koshinski  v.  Illinois 
Steel  Co.,  231  111.  198 ;  Gundlach  v.  Schott,  192  lU.  509. 

In  our  opinion  the  witnesses  who  testified  as  ex- 
perts were  qualified  and  competent  to  testify  to  the 
opinions  expressed  by  them. 

The  fourth  instruction  given  at  the  request  of  the 
plaintiff  on  the  question  of  assuming  the  risk  is  crit- 
icised by  appellant  This  instruction  is,  we  think, 
justified  by  Mann  v.  Illinois  Central  R.  R.  Co.,  supra. 

Complaint  is  also  made  of  the  third  instruction  given 
at  the  request  of  the  plaintiff,  upon  the  question  of  the 
duty  of  the  master  to  exercise  reasonable  care  to  fur- 
nish the  servant  with  a  reasonably  safe  place  to  work. 
This  instruction  in  our  opinion  is  authorized  by  Donk 
Bros.  Coal  Co.  v.  Thil,  228  111.  233.  We  do  not  think 
it  was  foreign  to  the  issue  in  the  case  or  that  it  was 
designed  or  calculated  to  mislead  the  jury  to  the  de- 
fendant's prejudice.  Schillinger  Bros.  Co.  v.  Smith, 
225  111.  74,  is  also  authority  for  the  instruction. 

It  is  further  urged  that  this  instruction  was  er- 
roneous and  prejudicial  because  one  of  the  questions 
in  the  case  was  whether  plaintiff's  fellow-servant.  Ad- 
cock,  had  been  negligent  in  failing  to  discover  the  con- 
dition of  the  interior  of  the  tank  and  the  danger  of 
applying  the  amount  of  air  pressure  adopted.  Adcock 
was  not  a  chemist ;  he  had  no  reason  to  know  the  chem- 
ical effect  of  air  pressure  upon  the  stearin  and  grease 
in  the  tank.  There  is  no  evidence  in  the  case  tending 
to  show  that  he  was  guilty  of  negligence.  This,  in  our 
opinion,  also  answers  the  contention  that  the  court; 
erred  in  denying  defendant's  refused  instructions  33, 
34  and  35,  upon  the  question  of  the  negligence  of  Ad- 
cock as  a  fellow-servant  of  the  plaintiff. 

It  is  also  urged  that  the  court  erred  in  refusing  the 
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fortieth  instruction  asked  by  the  defendant  in  relation 
to  the  structural  condition  of  the  tank  and  the  introduc- 
tion of  compressed  air  therein,  and  it  is  urged  that  if 
the  accident  happened  simply  because  of  the  degree  of 
pressure  applied  without  the  explosion  of  gases,  the 
plaintiff  assumed  the  risk,  and  could  not  recover.  We 
cannot  agree  with  the  contention  of  appellant  in  this 
respect.  Appellant  was  not  injured,  in  our  opinion,  by 
the  refusal  of  the  instruction. 

Appellant  further  urges  that  the  court  erred  in  re- 
fusing defendant's  forty-fifth  instruction  to  the  effect 
that  if  the  jury  believed  from  the  evidence  that  the  sole 
proximate  cause  of  the  breaking  of  the  tank  was  a 
latent  or  hidden  defect,  which  could  not  have  been 
known  to  the  defendant  by  the  exercise  of  ordinary  care 
in  time  to  prevent  the  accident  in  question,  then  the 
plaintiff  cannot  recover,  and  the  verdict  should  be  not 
guilty.  This  instruction  was  covered  by  other  instruc- 
tions given  for  the  defendant,  notably  instruction  15. 
Furthermore,  the  instruction  is  not  based  on  the  evi- 
dence in  the  case.  The  defendant  knew  that  the  tank 
in  question  was  from  fifteen  to  twenty  years  old,  and 
there  was  no  evidence  offered  by  the  defendant  of  any 
latent  or  hidden  defect. 

The  record,  we  think,  is  free  from  reversible  error, 
and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 
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Frank  H.  Perkins,  Appellee,  t.  Sanitary  District  of 

Chicago,  Appellant. 

Oen.  No.  17,021. 

1.  Elbctbicttt — master  and  servant.  Where  a  lineman  has  been 
Injured  by  an  electric  shock  alleged  to  have  been  caused  by  an 
uninsulated  feed  wire  coming  in  contact  with  a  wet  pole,  it  is  a 
question  of  fact  for  the  jury  to  determine  whether  such  construc- 
tion constituted  negligence  on  the  part  of  the  defendant 

2.  Telephones — maintenance  of  feed  toires.  Where  a  telephone 
company  is  informed  by  its  superintendent  of  construction  that 
a  certain  high  voltage  feed  wire  is  in  a  dangerous  condition,  it  is 
culpable  negligence  to  permit  it  to  remain  in  that  condition  for 
four  more  days. 

3.  Masteb  and  sebyant — assumption  of  risk.  Whether  a  lineman 
employed  as  a  "trouble-shooter"  assumed  the  risk  attending  the 
faulty  construction  of  a  feed  wire,  on  the  ground  that  from  the 
nature  of  his  work  he  should  have  observed  its  condition,  is  a 
question  for  the  jury. 

4.  Masteb  and  sebyant — contributory  negligence.  Whether  a 
lineman  employed  as  a  "trouble-shooter"  is  guilty  of  contributory 
negligence  in  climbing  a  pole  without  inspecting  the  construction 
of  a  feed  wire  is  a  question  for  the  jury. 

5.  Masteb  and  sebyant — ordinary  and  usual  risk.  The  danger 
attending  a  loose  feed  wire  coming  in  contact  with  a  wet  pole  is 
not  ordinary  and  usual  risk  of  a  "trouble-shooter's"  employment, 
unless  he  knew  of  it  or  was  chargeable  with  knowledge. 

6.  Pleading — variance.  A  count  which  alleges  that  a  wire  was 
not  insulated  is  supported  by  evidence  which  shows  that  although 
there  was  a  "weather-proof  insulation"  it  was  not  "man-proof." 

7.  Pleading — aider  hy  verdict.  Though  a  count,  predicated  on 
the  duty  of  an  employer  to  furnish  an  employe  a  reasonably  safe 
place  to  work,  does  not  allege  that  the  employe  did  not  have  equal 
means  of  knowing  the  matters  of  which  it  is  alleged  he  was  igno- 
rant and  that  the  exercise  of  ordinary  care  would  not  have  disclosed 
to  him  the  condition  complained  of,  such  defect  is  cured  after 
verdict  where  there  is  evidence  tending  to  substantiate  such  allega- 
tions had  they  been  made. 

8.  iNSTBUcnoNS — assumption  of  risk  by  lineman.  An  instruction 
to  the  efPect  that  if  the  plaintlfP,  a  lineman,  who  was  injured  by  an 
electric  shock,  by  the  exercise  of  reasonable  diligence,  etc.,  could 
have  observed  and  noted  the  condition  of  the  phase  wire  with 
reference  to  the  pole,  then  he  assumed  the  risk,  etc.,  is  not  asstgna* 
ble  as  reversible  error  because  the  court  added  "and  the  danger 
thereof,  if  any,"  after  the  word  "condition.' 
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9.  Instruction — on  preponderance  of  evidence.  It  is  not  error 
to  strike  out  the  words  "although  but  slightly"  from  an  instruc- 
tion to  the  effect  that  if  the  Jury  found  the  evidence  bearing  upon 
the  material  issues  preponderated  in  favor  of  the  defendant,  "al- 
though but  slightly/'  the  plaintiff  could  not  recover. 

10.  ElviDENCB — expert.  It  is  not  reversible  error  to  exclude 
questions  that  call  for  expert  opinions  where  the  evidence  will 
enable  the  Jury  to  form  an  opinion  for  itself. 

11.  Trial — conduct  of  counsel.  The  fact  that  counsel  insists 
upon  repeating  prejudicial  questions  after  the  court  has  sustained 
objections  to  questions  of  similar  import  is  not  ground  for  reversal 
where  the  court  cannot  say  that  such  conduct  influenced  the  ver- 
dict 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon  Ben 
M.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  July  9,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

F.  J.  Canty,  Habby  M.  MoConnbll  and  George  W. 
MiLiiEB,  for  appellant. 

John  A.  Bloomingston,  for  appellee. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

The  defendant  appealed  from  a  judgment  for  $18,000 
recovered  by  the  plaintiff  for  personal  injuries  re- 
sulting from  an  electric  shock,  which  he  received  while 
in  the  employ  of  defendant,  doing  repair  work  on  a  pole 
carrying  electric  wires. 

The  first  two  accounts  of  the  declaration  rest  upon 
an  alleged  negligent  order,  which  we  do  not  think  the 
proof  sustains ;  but  there  was  sufl5cient  evidence  to  sup- 
port the  third  and  fourth  counts,  which  are  predicated 
upon  the  duty  to  furnish  the  plaintiff  a  reasonably  safe 
place  to  work.  The  third  count  is  based  upon  an  al- 
leged negligence  in  the  failure  to  insulate  certain  wires, 
and  the  fourth  charges  that  defendant  negligently  fur- 
nished a  pole  and  wires  defective,  dangerous,  unin- 
sulated, loose  and  otherwise  improperly  attached.  It 
is  with  reference  to  these  last  two  counts  that  we  shall 
consider  the  record. 
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The  errors  assigned  are:  (1)  A  failure  to  direct  a 
verdict  for  defendant  claiming  that  plaintiff  assumed 
the  risk  under  the  conditions  under  which  he  undertook 
the  work,  that  he  was  guilty  of  contributory  negli- 
gence, and  that  the  proof  failed  to  support  any  of  the 
counts;  (2)  a  failure  to  give  a  new  trial  on  the  grounds 
that  the  verdict  was  against  the  weight  of  the  evidence, 
that  there  was  error  in  the  instructions  and  rulings  of 
the  court,  and  that  the  conduct  of  plaintiff  ^s  counsel 
was  improper  and  prejudicial. 

The  main  question  of  fact  in  controversy  was  the 
cause  of  the  shock.  To  understand  the  respective  the- 
ories of  the  parties  with  regard  thereto,  a  more  or 
less  exact  description  of  plaintiff's  position  and  sur- 
roundings at  the  time  of  the  accident  is  necessary. 

Attached  to  the  insulators  at  the  top  of  the  pole  in 
question  were  three  primary  wires  carrying  a  current 
of  12,000  volts,  which  was  conducted  therefrom  by  cer- 
tain phase  or  feed  wires,  so-called,  to  transformers 
lower  down  on  the  poles,  where  the  current  was  re- 
duced, and  thence  carried  out  on  secondary  wires  to 
one  of  defendant's  consumers.  About  half  way  down 
the  pole,  running  north  and  south,  were  two  pairs  of 
cross  arms  about  five  feet  long;  the  distance  between 
the  upper  and  lower  pairs  was  about  thirty  inches. 
Attached  to  the  upper  and  lower  arms  on  the  east  side 
of  the  pole,  were  three  transformers,  and  to  those  on 
the  west  side,  were  three  fuse  boxes,  one  opposite  each 
transformer.  A  phase  or  lead  wire  left  each  primary 
wire  about  eighteen  inches  north  of  the  pole,  and  car- 
ried the  current  to  a  lug  in  the  bottom  of  a  fuse  box, 
thence  'through  a  fuse  plug,  separating  said  lug  from 
another  in  the  top  of  the  box,  and  thence  through  the 
transformer  wire,  which  connected  with  the  opposite 
transformer,  where  the  current  was  reduced  as  afore- 
said. When  the  fuse  plug  was  removed,  or  the  fuse 
wires  blown,  the  current  terminated  at  the  lower  lug, 
so  that,  of  course,  the  upper  lug  and  wires  beyond  it 
were  not  electrified. 
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On  the  morning  of  the  accident  defendant  learn- 
ing that  there  was  trouble  with  said  consnmer's  cur- 
rent, sent  an  employe  to  the  pole  in  question,  who 
removed  the  fuse  plug  in  the  north  fuse  box.  A 
few  hours  later,  plaintiff  was  sent  out  to  make  re- 
pairs in  the  transformation.  No  specific  instructions 
or  information  was  given  him,  further  than  that  the 
fuse  had  been  removed,  and  that  the  trouble  was  with 
the  transformer.  He  took  with  him  new  tubes  or  in- 
sulators to  replace  the  old  ones  in  the  transformer, 
and  wires  to  re-connect  the  fuse  box  with  the  trans- 
former. He  first  went  up  the  east  side  of  the  pole 
where  he  inserted  a  new  tube  and  wire  into  the  north 
transformer,  and  then  up  the  west  side  where,  at  the 
time  of  the  accident  as  he  claims  he  was  scraping  or 
preparing  to  scrape  off  the  end  of  said  wire  that  was 
to  be  connected  in  the  fuse  box. 

There  was  evidence  tending  to  support  both  defend- 
ant's and  plaintiff's  theories  of  the  shock.  It  was 
defendant's  theory  that  plaintiff  was  not  scraping  the 
wire,  but  that  while  looking  to  the  ground  for  a  tool 
he  had  dropped  he  in  some  way  carelessly  brought 
his  left  hand  in  contact  with  the  live  lug  in  the  fuse 
box,  and  thus  through  his  own  negligence  received  the 
shock.  The  theory  of  plaintiff  was  that  the  phase  wire 
which  came  down  nearest  to  and  across  the  pole,  came 
in  contact  with  it,  through  the  wind  or  otherwise,  and, 
as  the  pole  was  wet  and  thus  made  a  more  ready  con- 
ductor, a  slight  shock  was  communicated  to  him, 
causing  him  to  throw  up  his  arms  across  the  other 
phase  wires,  and  thus  to  receive  the  shock  from  which 
he  suffered. 

Before  entering  the  fuse  boxes,  the  phase  wires  were 
tied  to  the  insulators  on  the  west  upper  cross  arm, 
which  were  about  eighteen  inches  apart.  The  wires  had 
some  slack,  and  the  one  nearest  the  pole  was  bent  out 
from  it,  but  was  so  near  that  if  moved  by  the  wind  or 
otherwise  it  would  strike  the  pole.    The  covering  of 
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the  phase  wires  gave  weatherproof  protection  only — 
that  is,  against  weather  conditions,  but  no  protection 
to  one  handling  the  wire  when  heavily  charged — ^that 
is,  the  covering  did  not  insulate  the  wire  in  the  sense 
in  which  insulation  is  scientifically  defined  and  under- 
stood. At  the  time  of  the  accident  plaintiff  had  fixed 
his  belt  to  the  pole  and  placed  one  foot  in  an  iron  brace 
about  four  and  one-half  feet  below  the  lower  cross  arm. 
He  testified  that  while  in  such  position,  leaning  back 
and  facing  northwest  toward  the  outer  feed  wires,  he 
held  the  north  transformer  wire  in  his  hands  and  was 
scraping  or  about  to  scrape  the  covering  from  the  end 
of  it;  that  as  he  jerked  it  he  felt  a  slight  shock,  and 
looking  up  saw  a  spark  from  the  phase  wire  across 
the  pole  about  two  or  three  feet  above  him;  that  he 
threw  up  his  hands  across  the  phase  wires,  and  then  re- 
ceived the  shock  that  rendered  him  unconscious. 

An  eye  observer  of  the  accident  saw  the  spark  at 
about  the  same  place,  and  plaintiff  was  further  cor- 
roborated by  evidence  that  at  about  the  same  spot  was 
a  bum  in  the  pole,  though  the  evidence  was  conflicting 
upon  this  point.  But  the  evidence  tended  in  various 
ways  to  support  plaintiff's  theory  that  the  shock  re- 
sulted from  a  contact  of  the  pole  with  the  phase  wire 
nearest  to  it,  that  such  wire  was  not  insulated,  and  that 
had  it  been  attached  to  an  insulator  on  a  pin  in  the 
pole  before  fastening  it  to  the  cross  arm,  as  was  sub- 
sequently done,  an  accident  in  the  manner  indicated 
would  have  been  averted. 

That  said  feed  wire  was  uninsulated,  as  we  under- 
stand the  term,  and  in  close  proximity  to  the  pole, 
were  undisputed  facts.  Where,  under  such  circum- 
stances, a  feed  wire  carrying  such  heavy  voltage  is 
likely  to  come  in  contact  with  the  pole,  ordinary  pre- 
caution against  danger  would  seem  to  require  that  the 
wire  be  either  insulated  or  fastened  in  such  a  manner 
as  not  to  touch  the  pole,  especially  as  employes  were 
manifestly  liable  to  be  sent  there  to  fix  the  transformers 


Chicago — First  District — ^July,  1912.        587 

Perkins  v.  Sanitary  District  of  Chicago,  171  111.  App.  582. 

or  fuse  boxes.  It  became  a  question  of  fact  for  the 
jury,  therefore,  to  determine  from  the  evidence  whether 
such  construction  constituted  negligence,  especially 
with  the  evidence  before  it  that  the  defendant's  chief 
operator  and  superintendent  of  the  12,000  volt  con- 
struction knew  four  days  before  the  accident  that  it 
was  dangerous,  and  said  ^ '  It  must  be  fixed ;  it  is  in  bad 
shape. '  *  After  such  actual  notice,  it  was  culpable  negli- 
gence for  defendant  to  permit  it  to  remain  so  long  in 
that  condition.  111.  Term.  R.  R.  Co.  v.  Thompson,  210 
111.  226,  and  cases  cited. 

But  it  is  contended  that  as  plaintiff  was  an  experi- 
enced lineman,  employed  as  a  ** trouble-shooter** — that 
is,  to  ascertain  the  nature  of  trouble  on  defendant's 
lines,  he  should  have  observed  the  conditions  and  con- 
struction of  those  feed  wires,  and  was  thus  charge- 
able with  notice  of  the  danger,  assumed  the  risk  of  it, 
and  was  guilty  of  contributory  negligence  in  climbing 
the  pole  without  inspecting  the  construction  relating 
to  them. 

Whether  danger  from  such  a  source  was  an  ordinary 
incident  of  his  employment,  the  risk  of  which  he  as- 
sumed, or  one  of  which  he  would  have  had  notice  by  the 
exercise  of  ordinary  care,  or  whether  the  nature  of  his 
employment  required  that  he  should  have  inspected 
that  part  of  the  construction  on  the  occasion  in  ques- 
tion, or  whether  he  was  guilty  of  contributory  negli- 
gence in  not  making  such  inspection,  were  all  questions 
of  fact  upon  which  there  was  sufficient  evidence  to 
justify  submission  of  the  case  to  the  jury  and  a  ver- 
dict adverse  to  defendant.  **The  risks  assumed  by  a 
servant  are  such  only  as  cannot  be  obviated  by  the 
master's  employment  of  reasonable  measures  of  pre- 
caution." 111.  Term.  R.  R.  Co.  v.  Thompson,  supra; 
Chi.  &  G.  T.  Ry.  Co.  v.  Spumey,  197  lU.  471. 

Defendant's  negligence  to  remedy  the  defective  con- 
struction was  not  an  ordinary  and  usual  risk  of  plaint- 
iff's employment  unless  he  knew  of  it  or  was  chargeable 
with  knowledge.    Klofski  v.  R.  &  Supply  Co.,  235  111, 
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146.  The  evidence  was  that  he  was  never  there  before 
and  had  no  knowledge  of  it.  The  record  wonld  not 
warrant  holding  him  chargeable  with  knowledge  as  a 
matter  of  law. 

Defendant  had  actual  notice  of  this  particular  dan- 
ger and  plaintiff  did  not.  He  was  sent  there  to  fix  a 
transformer,  not  to  repair  defective  construction.  He 
had  no  reason  to  anticipate  danger  therefrom  while 
performing  the  work  he  was  sent  to  do.  There  was  no 
danger  in  working  at  the  transformer  while  the  fuse 
plug  was  out.  The  nearest  electric  point  to  which  he 
was  working  was  the  lower  lug  in  the  fuse  box,  of 
which  he  was  in  no  danger  if  he  did  not  put  his  hand 
in  the  box.  He  knew  that  the  phase  wires  above  him 
were  electrified,  and  that  by  ordinary  construction 
they  came  down  to  the  insulators  on  the  cross  arm 
above  him,  but  he  also  knew  that  his  work  that  morn- 
ing did  not  involve  touching  or  inspecting  them.  Adopt- 
ing the  language  in  the  Thompson  case,  supra,  "Ap- 
pellee had  a  right  to  presume  that  reasonable  care  had 
been  used  to  make  the  place  where  he  was  to  do  his 
work  reasonably  safe  for  that  purpose.  He  could  not 
be  held  to  watchfulness  and  precautions  made  neces- 
sary by  the  negligence  of  defendant,  and  growing  out 
of  a  danger  for  which  the  appellant  was  responsible, 
and  of  which  he  had  no  knowledge.  ^ '  See  also  Himrod 
Coal  Co.  V.  Clark,  197  HI.  514. 

At  defendant's  request  the  court  submitted  to  the 
jury  the  following  special  interrogatory:  ** Could  the 
plaintiff,  Perkins,  by  the  exercise  of  reasonable  and 
ordinary  care  and  watchfulness  on  his  part  have 
avoided  the  injury  on  the  occasion  in  question? **  To 
which  the  jury  answered,  **No.**  They  were  thus  re- 
quired to  pass  specially  upon  the  questions  of  notice 
and  contributory  negligence,  which  were  properly  sub- 
mitted to  them. 

We  do  not  think  the  court  erred  in  not  directing  a 
verdict  for  defendant.    The  character  of  the  evidence 


Chicago — First  Distbict — July,  1912.        589 

Perkins  v.  Sanitary  District  of  Chicago,  171  111.  App.  582. 

was  such  as  to  render  the  questions  of  risk  and  con- 
tributory negligence  questions  of  fact  and  not  of  law. 

As  to  the  contention  that  plaintiff  failed  to  make 
out  a  case  under  any  count  of  his  declaration,  it  is  our 
opinion  the  evidence  tended  to  support  both  the  third 
and  fourth  counts.  It  is  contended  that  the  proof  failed 
to  show  that  the  wire,  as  alleged  in  the  third  count, 
was  not  insulated — that  it  merely  showed  that  the  in- 
sulation was  defective.  In  testifying  as  to  the  cover- 
ing of  the  wire,  the  witnesses  used  the  expressions 
that  it  was  *' slight  insulation,''  ** weather-proof  insula- 
tion,'* **not  man-proof  insulation."  Manifestly  the 
term  ** insulation''  as  thus  used  was  not  used  in  its 
scientific  sense,  but  rather  as  synonymous  with  the 
word  ''protection."  The  definition  of  the  verb  ''in- 
sulate" in  connection  with  electricity  is  to  separate 
from  other  bodies  by  the  interposition  of  a  non-con- 
ductor (Cent.  Diet.) ;  to  prevent  the  transfer  to  or  from 
of  electricity  or  heat  by  the  interposition  of  a  non- 
conductor (Webst.  Diet.  Unab.).  It  is  in  this  sense 
the  declaration  must  be  considered,  and  the  (evidence 
showed  that  the  covering  of  the  wires  was  not  a  non- 
conductor. 

As  to  the  fourth  count,  it  is  urged  that  it  was  in- 
cumbent upon  the  plaintiff  to  prove  what  the  count, 
under  the  rules  of  good  pleading,  should  have  alleged 
— namely,  that  he  did  not  have  equal  means  of  know- 
ing the  matters  of  which  it  is  alleged  he  was  ignorant, 
and  that  the  exercise  of  ordinary  care  would  not  have 
disclosed  to  him  the  condition  complained  of. 

The  failure  of  the  declaration  to  make  such  aver- 
ments was  cured  after  verdict,  the  evidence  tending  to 
substantiate  them.  Sargent  Co.  v.  Baublis,  215  HI. 
428. 

As  to  the  instructions  it  is  first  complained  that 
the  court  erred  in  modifying  an  instruction  tendered 
by  the  defendant,  which  in  substance  told  the  jury 
that  if  they  believed  that  plaintiff,  by  the  exercise  of 


590  Appellate  Coubts  of  Illinois. 

Perkins  v.  Sanitary  Diatrict  of  Chicago,  171  IlL  App.  582. 

reasonable  diligence,  etc.,  could  have  observed  and 
noted  the  condition  of  the  phase  wire  with  reference 
to  the  pole,  then  he  assumed  the  risk,  ete.  The  court 
added  after  the  word  * '  condition,  *  *  the  words  *  *  and  the 
danger  thereof,  if  any.*'  The  contention  is  that  the 
jury  were  thus  told  that  even  though  he  noted  the 
condition,  but  did  not  appreciate  the  danger  of  it, 
which  a  man  of  his  experience  would  have  known, 
then  he  did  not  assume  the  risk.  We  cannot  think  the 
instruction  was  calculated  to  mislead  the  jury  into 
such  a  fine  distinction,  or  that  there  is  reversible  error 
in  such  modification. 

It  is  also  claimed  that  it  was  error  for  the  court 
to  strike  out  from  another  instruction,  given  at  defend- 
ant's request,  the  words  *' although  but  slightly.''  The 
instruction  was  to  the  effect  that  if  the  jury  found  the 
evidence  bearing  upon  the  material  issues  preponder- 
ated in  favor  of  the  defendant,  *' although  but  slightly," 
plaintiff  could  not  recover,  and  the  verdict  should  be 
not  guilty.  While  that  form  of  instruction  has  been 
used  and  approved,  it  is  not  error  so  to  modify  it.  The 
jury  could  not  have  misunderstood  what  preponder- 
ance meant,  for  it  was  told  in  another  instruction  that 
if  the  *' preponderance  or  greater  weight  of  the  evi- 
dence" was  in  favor  of  the  defendant,  it  should  find 
the  defendant  not  guilty.  It  added  nothing  to  the 
statement  of  the  law  or  the  meaning  of  the  instruction 
to  qualify  it  with  the  argumentative  expression,  **  al- 
though but  slightly;"  these  words  were  not  so  much 
calculated  to  enlighten  the  jury  upon  the  meaning  of 
preponderance,  as  to  intimate  a  view  of  the  court  as 
to  where  the  weight  of  the  testimony  lay. 

Without  discussing  severally  the  other  instructions 
tendered  by  defendant  and  refused,  it  is  suflScient  to 
say  that  we  are  of  the  opinion  that  numbers  35  and  36 
required  the  court  to  state  as  law  what  were  matters 
of  fact,  and  that  the  others  were  suflSciently  covered 
by  other  instructions. 
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Error  is  claimed  in  the  court's  refusal  to  permit  the 
witness  Wallace  to  answer  the  questions  whether  the 
phase  wire  was  loose  enough  so  that  it  could  be  blown 
against  the  pole,  and  whether  the  wire,  as  he  found  it 
the  next  morning,  was  close  enough  to  the  pole  to 
touch  it.  Even  if  the  questions  should  have  been  al- 
lowed, yet  in  view  of  the  fact  that  other  evidence  was 
admitted,  tending  to  support  defendant's  contention 
that  the  wire  was  heavy  and  hung  some  six  inches 
from  the  pole,  we  do  not  think  that  it  was  reversible 
error  to  sustain  the  objections.  The  distance  of  the 
wire  from  the  pole  was  testified  to  by  several  wit- 
nesses, and  the  character  of  it  was  shown  by  a  speci- 
men received  as  an  exhibit  in  the  case.  Under  such 
circumstances,  the  question  merely  called  for  an  ex- 
pert opinion  on  what  the  evidence  enabled  the  jury  to 
form  an  opinion  for  itself,  namely,  whether  the  wind 
would  blow  a  wire  of  certain  size  and  weight  against 
a  pole  a  certain  distance  away  from  it. 

We  have  carefully  reviewed  the  record  pertaining 
to  alleged  improper  remarks  of  plaintiff's  counsel, 
and  do  not  deem  them  of  such  a  prejudicial  character 
as  to  have  affected  the  judgment  of  the  jury. 

More  serious,  however,  is  the  contention  that  coun- 
sel for  plaintiff  insisted  upon  repeating  prejudicial 
questions  after  the  court  had  sustained  objections  to 
questions  of  similar  import.  While  some  of  such  ques- 
tions were  improper  and  the  conduct  of  counsel  in  put- 
ting them,  after  warning  from  the  court's  ruling  of 
their  impropriety,  rendered  him  justly  subject  to  crit- 
icism if  not  censure,  yet  we  are  unable  to  say  that  they 
were  of  such  a  prejudicial  nature  as  to  have  influenced 
the  verdict. 

We  find  no  error  sufficiently  serious  to  call  for  a 
reversal  of  the  case,  and  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 
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John  F.  Deyine,  Administrator,  Appellee,  t.  Modern 
Woodmen  of  America,  Appellant. 

Gen.  No.  17,070. 

1.  Benefit  oebtifioatb — when  no  recovery  thereon.  Where  an 
liitoxlcated  person  is  shot  in  a  drunken  brawl  there  can  be  no 
recovery  on  a  benefit  certificate  which  provided  that  if  death  re- 
sulted directly  or  indirectly  from  intemperance  the  certificate 
should  become  void. 

2.  Affibhative  defense — when  verdict  should  he  directed  thereon. 
Where  evidence  supporting  an  aflirmative  defense  is  unimpeached 
and  uncontradicted,  motion  to  direct  verdict  for  defendant  should 
be  granted. 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  A.  H. 
Fbost,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.    Reversed.    Opinion  filed  July  9,  1912. 

Teuman  Plantz,  Geoege  G.  Peeein  and  A.  W.  Fuir 
TON,  for  appellant. 

S.  S.  Jonas,  for  appellee;  L.  C.  Coopee,  of  counsel. 

Me.  Justice  Baenes  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  of  appellant  the 
amount  of  a  benefit  certificate  issued  by  it  to  one  Eu- 
dolph  Cemy. 

Two  of  the  pleas  set  up  a  violation  of  a  by-law  of 
appellant,  to  the  effect  that  if  the  death  of  any  mem- 
ber of  the  society  should  result  directly  or  indirectly 
from  the  intemperate  use  of  intoxicating  liquors,  then 
the  benefit  certificate  held  by  him  should  become  and 
be  absolutely  null  and  void. 

Said  Cemy  was  shot  and  killed  by  one  Cermak  dur- 
ing a  quarrel  between  them.  That  it  was  his  second 
quarrel  that  afternoon,  that  on  both  occasions  he  was 
intoxicated  and  the  aggressor,  and  that  just  prior  to 
the  fatal  shot  he  had  grabbed  Cermak  by  the  throat 
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and  was  shot  while  following  the  latter  into  his  own 
house,  were  uncontradicted  facts  testified  to  by  both 
Cermak  and  his  wife,  the  only  witnesses  of  the  occur- 
rence and  the  incidental  matters  preceding  it,  called  to 
testify.  In  rebuttal  several  witnesses,  who  had  not 
seen  said  Cemy  for  eleven  weeks  before  his  death, 
testified  that  while  they  had  frequently  seen  him  drink 
beer,  they  never  saw  him  intoxicated. 

Such  negative  testimony  had  no  tendency  to  contra- 
dict the  testimony  as  to  Cemy's  conduct  and  condi- 
tion at  the  time  of  his  death  and  the  occurrences  con- 
nected therewith. 

In  the  absence  of  any  testimony  tending  to  impeach 
appellant's  witnesses  or  to  contradict  their  positive 
evidence  in  support  of  such  affirmative  defense,  we 
think  the  motion,  made  at  the  close  of  the  evidence,  to 
direct  a  verdict  for  appellant,  should  have  been 
granted.  Balsewicz  v.  C.  B.  &  Q.  R.  E.  Co.,  240  HI. 
238. 

Even  had  the  case  been  properly  submitted  to  the 
jury  on  the  theory  that  they  were  the  judges  of  the 
credibility  of  appellant's  witnesses,  yet  there  was  noth- 
ing in  the  record  to  justify  the  jury  in  rejecting  their 
testimony.  As  stated  in  Larson  v.  Glos,  235  111.  584, 
'*  where  the  testimony  of  a  witness  is  uncontradicted, 
either  by  positive  testimony  or  by  circumstances,  either 
intrinsic  or  extrinsic,  and  the  witness  is  not  impeached, 
the  testimony  cannot  be  rejected  even  by  a  jury." 

There  can  be  no  recovery  upon  the  evidence  in  this 
record,  and  therefore  the  judgment  is  reversed. 

Reversed. 

TOL.  CTiXXl  88 
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B.  Hegor  Malt  &  Brewing  Co.,  Appellee,  t.  George  J. 

Cooke  Co.,  Appellant. 

Gen.  No.  17,083. 

Sales — damages  for  nondelivery.  In  an  action  to  recover  the 
price  of  malt  delivered  under  a  contract,  where  the  buyer  refused 
to  accept  future  shipments  under  the  contract  because  the  qualtty 
was  not  as  represented,  he  cannot  claim  a  verdict  for  plaintiff  was 
against  the  manifest  weight  of  the  evidence  because  but  a  small 
part  of  a  set-ofP  was  allowed,  where  such  set-ofT  was  based  mainly 
on  the  excess  of  the  market  price  over  the  contract  price  on  the 
undelivered  malt  some  time  after  defendant  refused  to  accept  it 
and  where  it  further  appeared  that  the  period  during  which  de- 
liveries could  have- been  made  would  not  expire,  for  several  more 
months. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebick 
L.  Fake,  Jb.,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  July  23, 
1912. 

Harry  A.  Daugherty,  for  appellant;  Robert  J. 
FoLONiE,  of  counsel. 

Thomas  W.  Reilly,  for  appellee. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

On  February  23,  1909,  the  appellee  agreed  to  sell 
and  the  appellant  agreed  to  purchase  10,000  bushels 
of  malt  at  sixty-eight  cents  per  bushel,  delivery  to  be 
made  prior  to  September  1,  1909.  A  carload,  con- 
sisting of  about  2,188  bushels,  was  shipped  on  Feb- 
ruary 26,  1909,  and  received  by  the  appellant  about 
the  first  of  March.  Appellant  found  fault  with  the 
malt,  claiming  that  it  was  not  equal  to  the  sample 
which  had  been  furnished  it  prior  to  the  making  of 
the  contract;  that  it  took  two  or  three  hours  longer 
to  brew  than  it  should,  and  that  it  did  not  yield  within 
8  or  10  per  cent,  of  standard  malt.    A  second  car  was 
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shipped  about  March  15,  1909,  and  the  appellant  after 
taking  from  the  car  220  bushels,  declined  to  accept 
the  rest,  and  it  was  subsequently  sold  by  the  appellee 
to  other  parties.  The  contract  pl*ovided  that  payment 
should  be  made  thirty  days  after  the  receipt  of  each 
carload  shipment.  There  was  considerable  corre- 
spondence between  the  parties  as  to  settlement,  on 
May  17th  appellee  writing  appellant  requesting  a  re- 
mittance of  $1,637.40,  being  the  value  of  the  malt 
theretofore  delivered  at  the  contract  price.  To  this 
letter  the  appellant  responded  on  May  20,  1909,  with 
an  inquiry  as  to  what  appellee  proposed  to  do  as  to 
delivering  the  balance  of  the  order.  On  June  24th  fol- 
lowing the  appellant  sent  appellee  a  check  for  $248, 
claiming  as  an  off-set  $1,388.60,  which  amount  was 
made  up  of  alleged  loss  of  wages  in  brewing  $23.52, 
loss  of  yield  $226.28,  and  for  the  excess  of  purchase 
price  on  7,592  bushels  of  malt  at  fifteen  cents,  being 
$1,138.80.  The  appellee  declined  to  accept  the  check 
and  brought  suit  for  the  full  amount  of  its  claim. 
There  was  a  trial  before  the  court  and  a  jury,  and  a 
verdict  rendered  by  the  jury  in  the  sum  of  $900.29, 
upon  which  judgment  was  entered. 

We  are  asked  to  reverse  the  judgment  on  the  ground 
that  it  is  against  the  manifest  weight  of  the  evidence. 
The  contention  of  the  appellant  is  that  the  record 
shows  indisputably  that  the  malt  furnished  was  not 
of  the  same  character  of  the  sample  and  would  not 
produce  more  extract  than  ordinary  malt  or  standard 
malt,  which  it  is  claimed  was  one  of  the  conditions  of 
the  purchase.  We  have  carefully  read  the  evidence 
in  the  case  and  are  imable  to  agree  in  this  contention. 
If  the  recovery  had  been  for  the  full  amount  claimed 
by  the  appellee,  we  do  not  think  that  under  the  proof 
as  appears  in  the  record  it  would  have  been  so  er- 
roneous as  to  require  a  reversal  of  the  judgment. 
However,  the  appellee  made  no  motion  for  a  new  trial 
and  has  not  assigned  cross  errors. 
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In  March,  1909,  when  it  would  appear  from  the  rec- 
ord the  price  of  malt  had  not  advanced,  the  appellant, 
upon  its  refusal  to  accept  what  was  tendered  by  the 
appellee,  could  have  purchased  the  same  in  the  open 
market  without  loss.  Later,  however,  the  price  ap- 
pears to  have  advanced,  and  then  the  appellant,  while 
refusing  to  pay  for  what  had  already  been  delivered, 
insisted  that  the  appellee  deliver  the  balance  called 
for  by  the  contract.  In  our  opinion  it  was  not  then  in- 
cumbent upon  the  appellee  to  comply  with  this  de- 
mand. The  appellant  instead  of  attempting  to  make 
a  settlement  in  March  held  the  matter  open  until  June, 
and  then  claimed  that  the  market  price  of  such  malt 
as  was  called  for  by  the  contract  having  advanced, 
the  appellee  was  indebted  to  it  for  such  alleged  dif- 
ference between  the  contract  price  and  the  market 
price  in  addition  to  the  other  alleged  damages  nereio- 
fore  referred  to.  It  is  to  be  noted  that  the  contract 
did  not  call  for  a  full  delivery  by  the  appellee  until 
September  1st.  It  is  possible  that  between  June  and 
September  the  market  price  dropped.  It  is  our  opin- 
ion, therefore,  that  the  claim  of  set-off  and  recoup- 
ment was  not  based  upon  the  proper  measure  of  dam- 
ages, even  on  the  theory  of  the  appellant. 

We  think  no  injustice  has  been  done  the  appellant 
by  the  judgment  rendered,  and  the  same  will  there- 
fore be  affirmed* 

Affirmed. 
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Mrs.  Mary  Wiese,  Plaintiff  In  Error,  v.  Mrs.  Dora 
Meissner,  sued  as  Mrs.  Richard  £.  Meissner,  De- 
fendant in  Error. 

Gen.  No.  17,149. 

1.  Municipal  Court — rule  26  construed.  Municipal  Court  rule 
26,  providing  that  if  the  party  filing  a  statement  of  claim  or  affi- 
davit is  relying  on  a  cause  of  action  or  defense  "clearly  unfounded 
in  law"  the  court  may  order  it  stricken  out  and  dismiss  or  enter 
judgment  accordingly,  will  be  construed  to  mean  that  if  the  state- 
ment does  not  set  out  a  cause  of  action  or  if  the  affidavit  of  the 
defendant  does  not  set  forth  facts  constituting  a  legal  defense  they 
may  be  stricken  from  the  files. 

2.  Municipal  Court — rule  26  construed.  The  object  of  Municipal 
Court  rule  26,  providing  that  a  statement  of  claim  or  defense  based 
on  a  cause  of  action  "clearly  unfounded  in  law"  may  be  stricken 
from  the  files,  evidently  is  to  have  a  motion  to  strike  out  perform 
the  office  of  a  demurrer  at  common  law. 

3.  Municipal  Court — what  slight  departure  from  rule  26  should 
not  reverse.  Though  an  order  dismissing  a  suit  for  want  of  suf- 
ficient statement  does  not  strictly  conform  to  Municipal  Court  rule 
26,  providing  that  a  statement  may  be  stricken  if  cause  of  action 
"clearly  unfounded  in  law"  is  relied  on,  such  informality  should 
not  reverse. 

4.  Slander — when  declaration  alleging  demurrable.  A  common- 
law  declaration  containing  no  allegation  of  a  publication  of  alleged 
slander  would  be  demurrable. 

5.  Municipal  Court — when  allegation  of  publication  of  slander 
sufficient.  On  action  in  the  Municipal  Court  for  slander,  the  state- 
ment as  to  publication  is  sufficient  where  it  is  alleged  that  the 
words  were  spoken  "in  the  presence  of  divers  persons." 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harrt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1911.  Reversed  and  remanded.  Opinion  filed  July 
23,  1912. 

Hermann  P.  Ha  are,  for  plaintiff  in  error. 

August  Mabx  and  August  E.  Marx,  for  defendant 
in  error. 
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Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

This  action  was  brought  in  the  Municipal  Court  of 
Chicago  as  a  ease  of  the  fourth  class  in  tort.  The 
amended  statement  of  claim  recites  that  '*  Plaintiff  ^s 
claim  is  for  damages  on  account  of  certain  false  and 
slanderous  words  uttered  by  the  defendant,  in  the  pres- 
ence of  divers  persons,  on  or  about  the  fifteenth  day 
of  February,  1910,  of  and  concerning  the  plaintiff,  then 
and  now  a  married  woman,  as  follows.''  Then  follow 
a  number  of  allegations  of  statements  alleged  to  have 
been  made  by  the  defendant,  which  need  not  be  set 
forth  in  this  opinion.  The  conclusion  of  the  amended 
statement  is  as  follows:  ** meaning  and  intending 
thereby  to  charge  that  the  plaintiff  had  been  and  was 
guilty  of  the  crime  of  adultery,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $1,000,  and  therefore  the  plaint- 
iff brings  this  suif 

The  original  statement  of  claim  was  held  not  to  be 
sufficient.  The  plaintiff  filed  one  or  more  amended 
statements,  and  finally  the  one  to  which  reference  has 
been  made.  After  the  last  amended  statement  was 
filed  the  court  sustained  a  motion  of  the  defendant 
to  dismiss  the  suit  for  want  of  a  sufficient  statement, 
and  a  judgment  for  costs  was  rendered  against  the 
plaintiff.    This  judgment  we  are  asked  to  reverse. 

It  is  first  insisted  that  in  actions  of  the  fourth  class 
the  Municipal  Court  has  not  power  to  dismiss  the 
case  for  want  of  a  proper  statement.  The  case  of  Ed- 
gerton  v.  C.  E.  I.  &  P.  By.  Co.,  240  111.  311,  is  cited  as 
authority  upon  this  proposition.  In  that  case  the  Su- 
preme Court  held  that  in  suits  where  no  writt^i  plead- 
ings are  required,  the  same  rule  will  govern  as  con- 
trols the  form  of  action  before  justices  of  the  peace 
and  that  the  party  suing  need  not  even  name  his  ac- 
tion, or  if  misnamed  that  fact  will  not  affect  his  rights 
if  upon  hearing  the  evidence  it  appears  he  is  entitled 
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to  recover,  and  the  court  has  jurisdiction  of  the  de- 
fendant and  the  subject-matter  of  the  litigation.  We 
should  regard  this  decision  as  controlling  upon  us  in 
this  case  were  it  not  for  the  fact  that  under  the  stat- 
ute the  Municipal  Court  has  authority  to  establish 
rules,  and  has  done  so.  By  Eule  26  it  is  provided  that 
if  it  appears  that  the  party  filing  a  statement  of  claim 
or  aflSdavit  is  relying  upon  a  cause  of  action  or  de- 
fense that  is  clearly  unfounded  in  law,  the  court  may 
order  the  same  stricken  out,  and  the  action  to  be  dis- 
missed or  judgment  to  be  entered  accordingly,  as  may 
be  just.  It  is  impossible  to  conceive  of  a  cause  of  ac- 
tion ** clearly  unfounded  in  law."  In  order  that  the 
rule  in  this  respect  may  not  be  treated  as  meaningless, 
we  assume  that  the  idea  meant  to  be  conveyed  was 
that  when  the  court  finds  that  the  statement  of  claim 
does  not  set  out  a  cause  of  action  an  order  may  be 
entered  striking  the  statement  from  the  files,  and  that 
where  the  aflSdavit  required  to  be  made  by  the  defend- 
ant does  not  set  forth  facts  which  would  in  law  con- 
stitute a  defense  it  may  be  stricken  from  the  files.  The 
object  of  the  rule  evidently  is  to  have  a  motion  to 
strike  out  perform  the  same  office  as  would  a  demur- 
rer under  the  common  law  practice.  The  order  en- 
tered by  the  court  was  not  strictly  in  conformity  with 
the  rule,  in  that  it  did  not,  as  required  by  the  rule, 
strike  out  the  statement  of  daim.  In  our  opinion, 
however,  this  informality  should  not  cause  a  reversal. 
The  words  used  with  thie  innuendoes  and  colloquiums, 
if  proven,  would,  in  our  opinion,  clearly  establish  the 
charge  of  slander,  and  were  actionable  per  se.  lies  v. 
Swank,  202  111.  453;  Spolek  Denni  Hlasatel  v.  Hoff- 
man, 204  HI.  532. 

It  is  insisted  by  the  defendant  in  error  that  the 
words  not  being  alleged  to  have  been  spoken  in  the 
hearing  of  a  third  person,  the  statement  is  insuflScient 
inasmuch  as  that  fact  must  be  shown  in  order  to 
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constitute  a  publication.  Undoubtedly  a  common  law 
declaration  which  did  not  have  this  allegation  would 
be  demurrable.  Frank  v.  Kammsky,  109  HI.  26.  Sec- 
tion 40  of  the  act  creating  the  Municipal  Court,  how- 
ever, provides  that  in  an  action  of  tort  the  statement 
**  shall  consist  of  a  brief  statement  of  the  nature  of 
the  tort  and  such  further  information  as  will  reason- 
ably inform  the  defendant  of  the  nature  of  the  case 
he  is  called  upon  to  defend,  but  nothing  herein  con- 
tained shall  be  construed  to  require  the  statement  of 
claim  in  any  action  for  a  tort  to  set  forth  the  cause 
of  action  with  the  particularity  required  in  the  decla- 
ration at  common  law. ' ' 

If  the  words  were  spoken  in  the  presence  of  divers 
persons,  it  would  be  a  fair  presumption  that  it  was 
in  their  hearing,  and  whether  or  not  they  were  heard 
by  them  would  be  developed  by  the  testimony.  We 
think  the  statement  suflScient,  and  that  the  court  erred 
in  entering  the  order  dismissing  the  suit  and  in  en- 
tering judgment  for  costs  against  the  plaintiff.  The 
plaintiff  was  deprived  of  a  hearing  on  the  merits  of 
a  claim  suflSciently  stated,  and  thus  an  injustice  was 
done  which  imder  the  statute  it  is  our  duty  to  correct 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Christopher  Strassheim  for  use  of  H.  Obstfeld,  Isa- 
dore  Obstfeld  and  Mrs.  M.  Obstfeld,  Plaintiff  In 
Error^  y.  Perfect  Knitting  Mills  and  Joseph  Mars- 
ehak.  Defendants  In  Error. 

Gen.  No.  17,172. 

1.  Replevin — action  on  l>ond.  On  action  on  a  replevin  bond, 
where  no  showing  was  made  that  judgment  was  entered  in  the 
replevin  action  in  favor  of  those  for  whom  the  action  is  brought, 
abuse  of  discretion  is  not  shown  in  denying  a  motion  to  reopen  to 
admit  a  certified  copy  of  the  judgment  and  record  of  the  Appellate 
Court  in  a  certain  appeal  from  the  Circuit  Court,  since  assuming 
that  the  appeal  was  from  a  judgment  in  the  replevin  suit  in  ques- 
tion the  introduction  of  the  record  would  not  have  been  sufficient. 

2.  Replevin — (action  on  bond.  Where  no  showing  is  made  in  an 
action  on  a  replevin  bond  that  Judgment  was  entered  in  the  re- 
plevin action  in  favor  of  those  for  whose  benefit  the  action  is 
brought,  on  motion  to  reopen  to  admit  the  judgment  in  the  re- 
plevin suit  the  proper  offer  would  be  to  admit  a  certified  copy  of  the 
Circuit  Court  judgment  and  the  Appellate  Court  order,  if  any,  af- 
firming such  judgment. 

Action  on  a  replevin  bond.  Error  to  the  Municipal  Court  of 
Chicago;  the  Hon.  Max  Eberhabdt,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1911.  Affirmed. 
Opinion  filed  July  23,  1912. 

Brady  &  Levy,  for  plaintiff  in  error;  Josiah  Bubn- 
HAM,  of  counsel. 

AtiFbed  E.  Babb,  for  defendants  in  error. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  suit  was  brought  upon  a  replevin  bond.  At 
the  close  of  the  plaintiff's  case  it  apeared  that  no 
proof  had  been  made  that  a  judgment  in  the  replevin 
suit  had  been  entered  in  favor  of  the  parties  for  whose 
use  the  present  action  was  brought.  The  plaintiff  in 
error  made  a  motion  that  the  case  be  reopened  in 
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order  that  proof  of  the  bond  might  be  made,  but  the 
motion  was  denied  for  the  reason  that  the  record 
showed  that  a  certified  copy  of  the  bond  had  been  ad- 
mitted in  evidence  by  agreement.  An  inspection  of 
the  record  develops  that  such  was  the  fact.  The 
plaintiff  in  error  further  moved  that  the  case  be  re- 
opened in  order  that  a  certified  copy  of  the  judgment 
and  the  record  of  the  Appellate  Court  *'in  the  appeal 
from  the  Circuit  Court  of  Cook  county  in  the  case 
of  the  Perfect  Knitting  Mills  v.  M.  Obstfeld  et  al.*' 
might  be  offered  in  evidence.    This  motion  was  denied. 

It  is  insisted  by  the  plaintiff  in  error  that  the  court 
abused  its  discretion  in  so  denying  the  motion.  The 
record  in  the  case  before  us  does  not  contain  a  copy 
of  the  record  of  the  case  in  the  Appellate  Court  re- 
ferred to.  The  offer  made  was  not  sufficiently  clear 
to  enable  us  to  say  that  the  record  sought  to  be  in- 
troduced would  have  been  sufficient  to  have  allowed 
a  judgment  in  the  case  before  us  properly  to  have 
been  entered  in  favor  of  plaintiff  in  error,  even  if  no 
defense  had  been  interposed  by  the  defendants  in 
error.  We  have  no  means  of  knowing  that  it  involved 
the  subject  matter  of  the  present  suit.  The  proper 
offer  would  have  been  that  of  a  certified  copy  of  the 
judgment  of  the  Circuit  Court  and  the  order  of  the 
Appellate  Court,  if  there  was  such  an  order,  affirming 
such  judgment  of  the  Circuit  Court.  If  it  be  assumed 
that  the  appeal  was  from  a  judgment  entered  in  the 
Circuit  Court  in  the  replevin  suit  in  favor  of  the  plaint- 
iff in  error,  the  introduction  of  the  record  filed  in  the 
Appellate  Court  would  not  then  have  been  sirfBcient. 
It  was  not  the  proper  way  to  prove  the  fact  that  judg- 
ment had  been  entered  in  the  Circuit  Court,  and  there 
would  still  be  lacking  proof  of  affirmance  of  the  judg- 
ment in  the  Appellate  Court. 

The  defendants  claimed  a  set-off  for  goods  claimed 
to  have  been  sold  and  delivered  to  tbe  usees  of  the 
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plaintiff  in  error.  It  is  unnecessary  for  us  to  deter- 
mine whether  proof  of  such  set-off  was  properly  ad- 
mitted in  the  case,  as  upon  the  record  there  could  have 
been  no  judgment  rightfully  entered  against  the  de- 
fendants in  error,  if  there  had  been  no  such  proof  of 
set-off. 

We  find  no  error  in  the  record  such  as  should  cause 
a  reversal  of  the  judgment,  and  the  same  is  therefore 
a£Srmed. 

Affirmed  nunc  pro  tunc  as  of  April  20, 1912. 


People  of  the  State  of  Illinois,  Pefen4ant  in  Brror^  ▼. 
Joseph  Peterson^  Plaintiff  in  Error. 

Gen.  No.  18,355. 

Criminal  law — contributing  to  delinquency  of  female  child,  A 
conviction  of  knowingly  and  wilfully  contributing  to  the  delin- 
quency of  a  female  child  under  age  of  seventeen  years,  on  hearing 
without  a  Jury  will  be  reversed  where  the  state's  evidence  shows 
that  the  child  was  not  a  delinquent  and  where  the  record  contains 
nothing  to  show  guilt  of  the  offeaae  charged. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fredebick  L. 
Fake,  Jr.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  and  remanded  with  directions. 
Opinion  filed  July  23,  1912. 


Frank  Fosteb,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error  was  convicted  of  the  offense 
of  knowingly  and  wilfully  contributing  to  the  delin- 
quency of  a  female  child  under  the  age  of  17  years. 
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the  case  being  heard  by  the  court  without  a  jury.  The 
evidence  oflFered  on  behalf  of  the  state  shows  that  the 
child  is  not  a  delinquent.  The  mother  of  the  child,  as 
well  as  other  witnesses,  testified  that  she  had  never 
been  anything  other  than  a  good  and  virtuous  girl.  It 
is  admitted  that  the  plaintiff  in  error,  while  under  the 
influence  of  liquor,  improperly  conducted  himself  to- 
wards the  child,  but  there  is  nothing  in  the  record  to 
show  that  he  was  guilty  of  the  offense  charged  in  the 
complaint. 

The  appearance  of  the  defendant  in  error  has  not 
been  entered,  presumably  for  the  reason  that  in  the 
opinion  of  the  staters  attorney  the  conviction  ought 
not  to  be  allowed  to  stand. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  Municipal  Court  of  Chi- 
cago to  enter  an  order  dismissing  the  complaint. 

Reversed  and  remanded  with  directions. 


Margaret  Carey^  Defendant  In  Error^  y.  Augusta  Tre- 
mont^ Plaintiff  in  Error. 

Gen.  No.  17,146. 

1.  Landlord  and  tenant — eviction.  Where  an  oven  In  a  base- 
ment collapses  without  the  fault  of  the  landlord,  refusal  to  per- 
mit the  tenant  to  reconstruct  it  in  the  rear  of  the  building,  as 
practically  a  brick  structure,  ten  by  twelve  feet.  Is  not  an  eviction. 

2.  Landlobo  and  tenant — eviction.  Where  it  is  necessary  in 
constructing  a  sidewalk  to  remove  a  stairway  on  city  property 
leading  into  a  basement,  refusal  to  reconstruct  the  stairway  is  not 
an  eviction  when  it  was  necessary  to  obtain  a  city  permit  and  ex- 
tend the  stairway  through  a  wall  of  the  building  into  the  basement 

3.  Landlord  and  tenant — no  eviction  if  premises  are  retained. 
Refusal  of  a  landlord  to  permit  the  reconstruction  of  a  collapsed 
bake  oven  and  to  reconstruct  a  removed  stairway  cannot  be  an 
eviction  where  the  premises  are  retained  by  the  tenant  for  a  length 
of  time. 
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Error  to  the  Muncipal  Court  of  Chicago;  the  Hon.  Edwabd  A. 
Dicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  July  23,  1912. 

Geobgb  C.  Otto,  for  plaintiff  in  error. 

DwiGHT  MacKay,  for  defendant  in  error ;  Whabton 
Plummeb,  of  counsel. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

This  writ  of  error  brings  before  ns  for  review  a 
judgment  of  the  Municipal  Court  of  Chicago  in  a  case 
of  the  fourth  class,  instituted  by  the  defendant  in 
error,  Margaret  Carey,  against  the  plaintiff  in  error, 
Augusta  Tremont,  to  recover  an  installment  of  rent 
on  a  lease  of  premises  in  the  city  of  Chicago.  The 
sole  question  presented  on  the  record  is  whether  the 
plaintiff  in  error,  defendant  below,  was  evicted  from 
the  premises  in  question.  At  the  close  of  the  evidence 
the  court  instructed  the  jury  to  find  for  the  plaint- 
iff. 

The  contentions  in  support  of  the  defense  of  evic- 
tion are  as  follows : 

1.  That  the  plaintiff  below  refused  to  make  and  to 
let  the  defendant  make  changes  in,  and  additions  to, 
the  leased  property,  claimed  to  be  indispensably  neces- 
sary under  the  law  to  enable  the  plaintiff  in  error  to 
use  the  property  for  the  only  purpose  for  which,  un- 
der the  terms  of  the  lease,  she  could  use  it ;  and 

2.  That  the  plaintiff  below,  defendant  in  error,  re- 
moved and  persisted  in  omitting  to  restore  a  material 
part  of  the  property  leased,  namely,  a  flight  of  stairs, 
six  feet  wide,  which  extended  from  the  front  side- 
walk into  the  basement  of  the  premises,  and  which  the 
defendant  needed  and  used  in  carrying  on  her  business. 

The  lease,  under  which  the  plaintiff  in  error  occu- 
pied the  premises,  was  for  a  term  beginning  the  first 
day  of  May,  1908,  and  ending  the  thirtieth  day  of 
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April,  1913.  Plaintiff  in  error  entered  into  posses- 
sion nnder  the  lease  and  continued  in  possession 
until  January,  1910,  paying  the  January  rent  on  Feb- 
ruary 4,  1910.  The  rents  for  the  months  of  Febru- 
ary, March  and  April,  1910,  were  not  paid  and  suits 
were  instituted  for  each  month's  rent  as  it  fell  due. 
These  suits  were  consolidated  and  tried  in  the  Mu- 
nicipal Court  of  Chicago  as  one  case. 

Shortly  after  the  lease  commenced  a  bake  oven  in 
the  basement  collapsed.  Plaintiff  in  error  had  been 
using  the  basement  and  oven  for  five  years  under  a 
prior  lease,  and  the  collapse  of  the  bake  oven  could  not 
be  attributed  in  any  way  to,  or  charged  against  the 
plaintiff  or  defendant  in  error.  Mrs.  Carey  gave  her 
consent  to  the  reconstruction  of  an  oven  in  the  rear 
of  the  building,  but  when  she  discovered  that  the  oven 
was  to  be  practically  a  brick  structure,  ten  by  twelve 
feet,  she  withdrew  her  permit,  and  refused  to  allow 
the  oven  to  be  constructed.  This  occurred  in  May, 
1908.  The  plaintiff  in  error  stayed  in  the  premises 
and  continued  to  pay  rent  monthly  thereafter  until 
January,  1910 — a  period  of  nearly  two  years.  In  our 
opinion,  the  evidence  fails  to  show  an  eviction  of  the 
plaintiff  in  error  from  the  property,  which  is  the  main 
contention  of  the  plaintiff  in  error. 

There  is,  however,  a  further  ground  urged  as  an 
eviction  in  that  in  the  construction  of  a  cement  side- 
walk in  front  of  the  premises  demised,  the  defendant 
in  error  removed  a  certain  stairs  extending  from  the 
front  sidewalk  in  the  front  of  the  building  to  the  base- 
ment of  the  demised  premises.  The  evidence  shows 
that  the  building  stood  upon  the  street  line  of  the  lot. 
In  constructing  a  cement  sidewalk,  it  appears  to  have 
been  necessary  to  remove  the  stairway  leading  into  the 
basement.  This  stairway  was  not  reconstructed  after 
the  sidewalk  in  front  of  the  building  was  made.  The 
stairs  were  located  on  property  belonging  to  the  city, 
and  defendant  in  error  could  not  continue  longer  tc 
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occupy  the  property  of  the  City  of  Chicago  with  her 
stairs.  In  order  to  reconstruct  the  stairs  as  they  were 
before  the  sidewalk  was  made,  it  would  have  been 
necessary  for  the  defendant  in  error  to  have  obtained 
a  permit  from  the  city  to  place  the  stairs  in  an  open- 
ing in  the  sidewalk  and  extend  them  through  the  wall 
of  the  building  into  the  basement.  In  our  opinion, 
the  failure  to  reconstruct  the  stairs,  under  the  facts 
and  circumstances  of  the  case,  did  not  constitute  an 
eviction  of  plaintiff  in  error  from  the  premises,  and 
as  a  matter  of  fact,  did  not  evict  the  plaintiff  in  error, 
for  she  continued  to  occupy  the  premises  thereafter,  as 
indicated  above.  There  cannot  be  a  retention  of  de- 
mised premises  and  an  eviction  at  the  same  time.  The 
evidence  shows  that  the  plaintiff  in  error  retained  the 
premises  until  she  had  purchased  and  erected  prem- 
ises of  her  own ;  and,  when  her  own  premises  and  the 
improvements  thereon  were  ready  for  occupancy,  the 
plaintiff  in  error,  at  her  convenience,  moved  out  of  the 
defendant  in  error's  property  and  ceased  to  pay  rent. 
The  court  below  properly  instructed  the  jury  to  find 
the  issues  for  the  defendant  in  error.  The  judgment 
is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  DefeHdant  in  Er- 
ror, V.  Thomas  Leyhan,  Plaintiff  in  Error. 

Oen.  Ko.  16,170. 

Husband  ath)  wife — when  evidence  insufficient  to  ahoto  wife 
Abandonment.  A  conviction  under  the  Act  of  1903  for  abandon- 
ment and  nonsupport  of  a  wife  is  not  sustained  where  the  husband 
denies  the  charge  and  proves  an  uncontroverted,  distinct  and 
specific  offer  to  provide  for  his  wife,  and  further  proves  a  sufficient 
cause  for  abandonment  that  is  not  denied  by  his  wife. 
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Brror  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Chables  N. 
CrOODNOw,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed 
July  23,  1912. 

William  A.  Cunnea,  for  plaintiflf  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

Upon  an  information  filed  by  Mary  Leyhan,  Decem- 
ber 1,  1911,  in  the  Municipal  Court  of  Chicago,  charg- 
ing that  on  October  15,  1911,  Thomas  Leyhan,  plaint- 
iff in  error,  her  husband,  having  theretofore  lived  and 
cohabited  with  her,  wrongfully  and  imlawfully,  and 
without  good  cause,  abandoned  and  neglected  and  re- 
fused to  maintain  and  provide  for  her,  the  court  en- 
tered a  judgment  that  plaintiff  in  error  pay  to  Mary 
Leyhan,  his  wife,  for  her  use,  $35  on  the  first  day  of 
each  month  for  one  year. 

We  have  examined  the  evidence  in  this  case  with  care 
and  are  of  the  opinion  that  it  fails  to  show  that  plaintiff 
in  error  abandoned  his  wife  and  neglected  and  refused 
to  maintain  and  provide  for  her  without  good  cause 
under  the  Act  of  1903.  The  evidence  in  support  of  the 
information  was  given  by  the  complaining  witness, 
Mary  Leyhan,  and  we  think  her  evidence  fails  to  make 
the  case  stated  in  the  information  under  the  Act  of 
1903.  The  evidence  on  behalf  of  the  defendant  fully 
and  specifically  denies  that  defendant  had  neglected 
and  refused  to  maintain  and  provide  for  her.  On  the 
contrary,  it  shows  a  distinct  and  specific  offer  by  him 
to  provide  for  her.  This  is  not  controverted  in  the 
evidence.  A  sufficient  cause  of  the  abandonment  is  set 
forth  in  plaintiff  in  error's  testimony,  and  it  is  not 
denied  by  the  prosecuting  witness. 

For  the  reason  that  the  information  is  not  supported 
by  a  preponderance  of  the  evidence,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Massaclinsetts  Bonding  &  Insurance  Company^  Defend- 
ant in  Error,  y.  H.  W.  Binnie,  Plaintiff  in  Error. 

Gen.  No.  17,191. 

Indbmnitt — when  premium  on  indemnity  bond  is  earned.  Where 
an  ordinance  permitting  a  person  to  lay  a  switch  track  provides 
that  it  is  to  take  effect  upon  its  acceptance  and  the  filing  of  an 
indemnity  bond  to  the  city  with  the  city  clerk  within  a  certain 
time,  which  is  done,  the  granting  of  a  permit  by  the  city  clerk  is 
not  a  condition  precedent  to  its  taking  effect,  and  the  refusal  of 
the  clerk  to  grant  a  permit  will  not  preclude  the  collection  of  a 
premium  earned  by  supplying  the  bond,  the  premium  being  "for 
the  life  of  the  bond." 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen  A. 
FosTEB,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1911.    Affirmed.    Opinion  filed  July  23,  1912. 

WiLUAM  S.  CoRBiN  and  Erwin  E.  Lillard,  for 
plaintiff  in  error. 

Moses,  Rosenthal  &  Kennedy,  for  defendant  in  er- 
ror; Walter  Bachbach,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Defendant  in  error  brought  suit  to  recover  a 
premium  for  $200,  which  it  claimed  it  had  earned  by 
the  exeowtion  and  delivery  of  a  bond  indemnifying 
the  City  of  Chicago  against  any  liability,  etc.,  that 
might  arise  in  consequence  of  an  ordinance  granting 
plaintiff  in  error  permission  to  lay  and  operate  a 
switch  track  across  a  certain  street.  The  aflSdavit 
of  defense  made  copies  of  the  ordinance,  the  bond, 
and  a  repealing  ordinance,  parts  thereof,  and  set  up 
in  effect  that  plaintiff  in  error  had  complied  with  the 
requirements  of  the  ordinance  before  its  repeal,  and 
that  the  city  had  refused  to  grant  permission  to  lay 
said  tracks  as  provided  by  the  ordinance. 
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On  motion,  the  affidavit  was  stricken  from  the  files 
for  insufficiency,  and  judgment  for  the  amount  of  the 
premium  was  entered  by  default  for  want  of  an  aflS- 
davit  of  merits.  Under  the  terms  of  the  application 
for  the  bond,  the  premium  was  to  be  **for  the  life  of 
the  bond,'*  and  plaintiff  in  error  contends  that  the 
bond  was  never  in  force  or  effect,  and  hence  had  no 
life,  because,  as  he  claims,  the  conditions  of  the  ordi- 
nance were  not  performed  and  the  ordinance,  there- 
fore, never  went  into  effect. 

The  ordinance  by  its  terms  was  to  take  effect  and 
be  in  force  from  and  after  its  passage  and  approval 
provided  that  a  written  acceptance  of  it  and  the  bond 
were  filed  with  the  city  clerk  within  sixty  days  of  the 
passage  thereof. 

From  the  affidavit  aforesaid  it  appears  that  plaint- 
iff in  error  within  sixty  days  accepted  the  ordinance, 
tendered  a  bond  approved  by  the  mayor  as  required  by 
the  ordinance,  and  also  the  annual  compensation  re- 
quired thereunder ;  in  fact,  it  appeared  therefrom  that 
he  did  everything  he  was  required  to  do,  and  had  only 
to  exercise  the  rights  the  ordinance  conferred  upon 
him. 

The  only  question,  therefore,  raised  by  the  affidavit 
of  defense  was  whether  the  refusal  to  grant  a  permit 
and  the  refusal  of  the  city  clerk  to  file  the  bond  then 
tendered  prevented  the  ordinance  from  taking  effect, 
and  the  bond  from  being  in  force. 

If,  as  it  appears,  the  ordinance  was  to  take  effect 
upon  its  acceptance  and  the  filing  of  the  bond  as 
aforesaid,  and  plaintiff  in  error  accepted  the  same 
and  tendered  a  duly  approved  bond  for  filing,  it  was 
not  in  the  power  of  the  city  clerk  to  suspend  the  ordi- 
nance or  prevent  it  from  going  into  effect  by  his  re- 
fusal to  perform  the  ministerial  act  of  filing  the  bond, 
which,  under  the  circumstances,  in  no  wise  would  af- 
fect plaintiff  in  error's  rights.  Nor  was  the  granting 
of  a  permit  a  condition  precedent  to  the  ordinance 
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taking  effect.  In  our  opinion,  therefore,  the  ordinance 
was  in  eflfect  until  repealed,  and  if  plaintiflF  in  error 
had  seen  fit  to  assert  his  rights  thereunder,  and  had 
failed  to  comply  with  its  terms,  a  recovery  could  have 
been  had  under  the  bond.  Consequently,  defendant  in 
error  had,  on  the  facts  disclosed  in  the  record,  earned 
its  premium,  and  the  matters  set  up  in  the  affidavit  con- 
stituted no  defense  to  the  action.  The  court,  there- 
fore, did  not  err  in  striking  the  affidavit  from  the  files 
and  rendering  judgment  as  by  default. 

The  motion  of  defendant  to  strike  from  the  record 
the  affidavit  and  statement  of  claim,  and  affidavit  of 
defense  will  be  denied. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel.  Medora 
Roberts,  Defendant  in  Error,  y.  Perey  Baiter, 
Plaintiff  in  Error. 

Oen.  No.  17,259. 

Bastabdt— appeal.  If  a  Judgment  in  a  bastardy  case  1b  not 
against  tlie  weight  of  the  evidence  it  will  be  sustained. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  July  23,  1912. 

Beaubbgard  F.  Moseley,  for  plaintiff  in  error. 
John  E.  W.  Wayman,  for  defendant  in  error;  Zaoh 

HOFHEIMEB,  of  COUnSol. 

« 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

The  only  question  presented  in  the  record  of  this 
case  is  whether  the  evidence  was  sufficient  to  justify 
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the  finding  and  judgment  of  the  court  that  the  plaint- 
iflf  in  error  is  the  real  father  of  the  bastai^d  child  of  the 
relatrix. 

After  a  careful  examination  of  the  entire  testimony, 
we  are  unable  to  say  that  such  finding  was  against 
the  weight  of  the  evidence.  The  judgment  will  be  af- 
firmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Ef- 
ror,  y.  Louis  Cohen,  Plaintiff  in  Error. 

Gen.  No.  17,704. 

1.  JuBT — may  he  waived  in  petit  larceny.  By  yirtue  of  an  act 
la  force  May  29,  1911,  amending  section  7  of  diyision  2  of  the 
act  in  relation  to  criminal  Jurisprudence,  petit  larceny  is  elimi- 
nated as  an  infamous  crime,  and  the  court  has  Jurisdiction  to  try 
a  case  where  a  Jury  is  waived. 

2.  JuBT — when  statute  does  not  preclude  waiver  of  jury  triaL 
The  act  in  force  May  29,  1911,  amending  section  7  of  divlaion  2  of 
the  act  in  relation  to  criminal  Jurisprudence,  eliminating:  petit 
larceny  as  an  infamous  crime  permits  a  petit  larceny  case  to  be 
tried  without  a  Jury  where  the  accused  was  indicted  Bfay  18»  1911, 
and  convicted  and  sentenced  June  6,  1911. 

8.  Jury — when  penalty  on  second  conviction  does  not  affect 
waiver  of  jury  trial.  That  a  person  is  punished  by  imprisonment 
in  the  penitentiary  on  a  second  conviction  of  petit  larceny  does  not 
attach  to  a  first  conviction  a  penalty  additional  to  that  of  fine 
and  imprisonment,  otherwise  than  in  the  penitentiary,  that  wlU 
preclude  a  first  offender  from  waiving  a  trial  by  Jury. 

4.  Jury — prohibition  of  imprisonment  for  nonpayment  of  monep 
without  jury  trial  does  not  preclude  a  waiver.  The  act  of  1893 
(Starr  &  C.  vol.  1,  p.  1410,  par.  631),  prohibiting  imprisonment  for 
nonpayment  of  money  without  a  Jury  trial,  cannot  be  construed  to 
restrict  the  right  to  waive  a  trial  by  Jury  to  cases  punishable  by 
fine  only. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Gscnofi 
Kersten,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  July  23,  1911. 
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Chables  E.  Ebbstein,  for  plaintiff  in  error. 

John  E.  W.  Wayman,  for  defendant  in  error ;  Zaoh 
HoFHEiMEB,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  was  convicted  of  petit  larceny, 
on  a  trial  before  the  court  without  the  intervention 
of  a  jury,  trial  by  which  was  duly  waived. 

Relying  upon  the  case  of  People  v.  Russell,  245  111. 
268,  in  which  it  was  held  that  petit  larceny  being  an 
infamous  offense  must  be  prosecuted  by  indictment, 
and,  therefore,  tried  before  a  court  and  jury,  his  coun- 
sel contends  that  the  court  was  without  jurisdiction 
to  try  the  case  without  a  jury. 

There  was  evidently  a  failure  to  notice  that  an  act 
in  force  May  29,  1911,  amending  section  7  of  division 
two  of  the  act  in  relation  to  criminal  jurisprudence, 
eliminated  petit  larceny  from  the  crimes  deemed  in- 
famous, and  thus  placed  it  in  the  class  of  cases  which 
could  be  prosecuted  by  information  and  tried  without 
a  jury. 

Said  act  applied  to  all  persons  charged  with  petit 
larceny  who  had  not  been  previously  convicted  and 
sentenced  therefor,  and  while  plaintiff  in  error  was 
indicted  May  18,  1911,  he  was  not  convicted  and  sen- 
tenced until  June  5,  1911;  hence  his  case  was  one 
triable  by  a  court  without  the  intervention  of  a  jury. 

It  is  further  contended  that  inasmuch  as  a  person 
is  punished  by  imprisonment  in  the  penitentiary  on 
a  second  conviction  of  petit  larceny,  when  the  first 
conviction  is  alleged  in  the  indictment  and  proven, 
there  attaches  to  a  first  conviction  a  penalty  additional 
to  that  of  fine  and  imprisonment  otherwise  than  in  the 
penitentiary,  and  the  offense  therefore  cannot  be  tried 
without  a  jury.  There  is  no  force  in  this  contention. 
The  punishment  prescribed  by  statute  is  simply  con- 
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finement  in  the  jail  or  work-house  and  a  fine.  Snrely 
one  cannot  be  heard  to  claim  a  legal  benefit  because 
he  may  some  time  in  the  future  commit  the  same  kind 
of  an  offense  again. 

Equally  untenable  is  the  contention  that  the  Act  of 
1883  (Starr  &  Curtis ^s  Stats.  Vol.  1,  P.  1410,  Par. 
631),  restricts  the  right  to  waive  a  trial  by  jury  to  a 
class  of  cases  punishable  by  fine  only.  The  statute 
in  question  admits  of  no  such  construction.  SJoncen 
V.  People,  58  HI.  App.  315. 

The  judgment  of  the  Criminal  Court  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, y.  Morris  Beifeld,  Plaintiff  In  Error. 

« 

Oen.  No.  17,810. 

Assault  and  battkbt — when  force  and  anger  constitute  Itatterif. 
Where  a  person  is  distributing  in  front  of  an  amusement  park 
boxes  of  matches  labeled  that  the  park  is  unfair  to  organized  labor, 
the  taking  of  the  matches  from  the  person's  hand  by  force  and  In 
manifest  anger,  constitutes  not  only  an  assault  but  a  battery 
within  the  meaning  of  the  criminal  law. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  EjOwahd  A. 
DicKEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  July  23,  1912. 

Felsenthal  &  Beckwith,  for  plaintiff  in  error; 
Waltbb  J.  SpbngliEb,  of  connsel. 

John  E.  W.  Wayman,  for  defendant  in  error;  Zach 

HOFHEIMEB,  of  COlUlSel. 

Mr.  Justice  Babnes  delivered  the  opinion  of  the 
court. 
In  this  case  the  plaintiff  in  error  contends  that  the 
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evidence  was  iiisulficient  to  sustain  a  conviction  of 
assault  and  battery,  and  that  in  any  event  it  did  not 
prove  a  battery.  The  complaining  witness,  with  oth- 
ers, was  distributing  boxes  of  matches  in  the  street  in 
front  of  the  premises  called  the  ** White  City,''  in 
which  the  plaintiff  in  error  was  interested.  On  these 
boxes  were  the  words,  **  White  City  is  unfair  to  or- 
ganized labor."  Plaintiff  in  error  and  his  witnesses 
undertook  to  prevent  their  distribution.  He  admitted 
that  he  took  boxes  of  matches  away  from  the  com- 
plaining witness,  and  all  of  his  witnesses  testified  to 
the  same  effect.  One  said  that  when  he  came  up,  *  *  He 
grabbed  at  them  and  took  them  away;"  another,  that, 
**We  walked  up  and  took  the  matches  out  of  her 
arm";  another  related  what  happened  ** after  he  took 
the  matches  away  from  her."  While  it  might  be 
implied  from  her  version  of  the  matter  that  she  sur- 
rendered the  matches  on  request,  and  relied  upon  other 
alleged  acts  of  violence,  yet  it  was  clearly  established 
by  plaintiff  in  error  and  his  witnesses  that  the  matches 
were  taken  forcibly  and  under  circumstances  which 
constituted  an  assault  and  battery.  Plaintiff  in 
error's  counsel  admitted  that  technically  it  was  an  as- 
sault, but  be  urges  here  that  it  was  not  a  battery.  We 
think  the  taking  of  the  matches  from  complainant's 
hand  or  arm  in  the  manner  indicated  by  the  evidence, 
by  force  and  in  manifest  anger,  constituted  not  only  an 
assault  but  a  battery  within  the  meaning  of  the  law. 
Hunt  V.  People,  53  111.  App.  111. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Harry  L.  HoUister,  Appellant,  y.  Marie  L.  Sobra, 

Appellee. 

Gen.  No.  16,031. 

1.  Judgments — equitable  relief.  It  Is  not  error  to  dismiss  a 
bill  for  want  of  equity  where  relief  is  sought  against  the  enforce- 
ment of  a  Judgment  on  a  note  entered  by  default  about  eleven  years 
before,  where  no  fraud  is  imputed  to  the  defendant  in  procuring  the 
judgment  and  no  lack  of  Jurisdiction  is  alleged,  but  the  bill  af- 
firmatively shows  that  when  the  Judgment  was  entered  every  es- 
sential fact  necessary  to  a  defense  was  either  a  matter  of  record  or 
could  have  been  ascertained  by  slight  diligence. 

2.  Judgments — equitable  relief.  In  general,  fraud  to  be  available 
for  relief  against  a  Judgment  at  law  must  relate  to  the  procuring 
of  the  Judgment 

8.  Injunction — asaeaament  of  damages.  Where  no  suggestion 
as  to  the  nature  and  amount  of  damages  occasioned  by  the  issuance 
of  an  injunction  is  filed  and  the  defendant  abides  by  the  chan- 
cellor's action  in  overruling  a  motion  to  dissolve  and  proceeds  to 
a  hearing  on  the  merits,  it  is  error  to  assess  the  damages  at  the 
value  of  the  solicitor's  services  in  preparing  the  case  for  hearing 
and  in  the  hearing. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.  Affirmed  in  part  and  reversed  in  part, 
on  rehearing.    Opinion  filed  August  12,  1912. 

Elmer  D.  Bbothees,  for  appellant ;  Winston,  Paynb, 
Strawn  &  Shaw,  of  counsel. 

Emil  a.  Meyer,  for  appellee ;  Edward  F.  Dunne,  of 
counsel. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

On  December  20, 1907,  appellant,  Harry  L.  HoUister, 
filed  his  bill  in  equity  against  the  appellee,  Marie  L. 
Sobra,  in  the  Superior  Court,  alleging,  in  substance 
that  on  June  28,  1895,  he  entered  into  an  agreement 
with  appellee,  which  agreement  was  negotiated  by  Jos. 
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B.  Putnam  &  Co.,  as  agents  for  appellee,  by  certain 
letters  addressed  to  appellant  and  appellee,  and  ac- 
cepted by  them,  as  follows : 

Chicago,  June  28,  1895. 

Mb.  H.  L.  Holmsteb, 

Chicago. 
Dear  Sir:  "We  are  authorized  to  make  you  the  fol- 
lowing proposition  for  the  exchange  of  properties,  to- 
wit :  We  will  give  you  the  premises  at  No.  1907  Mich- 
igan Avenue  (residence)  clear  of  all  encumbrances,  ex- 
cept an  existing  mortgage  of  Twenty-two  Thousand 
Dollars  ($22,000.00),  and  taxes  of  1895.  You  to  give 
her  50  lots  in  the  city  of  Des  Moines,  subject  to  a  mort- 
gage of  $2,500.00,  and  the  taxes  of  1895,  and  $6,000.00 
(Six  Thousand  Dollars),  in  cash.     ' 

Yours  truly, 

Jos.  B.  Putnam  &  Co. 
I  accept  the  offer. 

H.  L.  HOLLISTER.'' 

**  Chicago,  June  28,  1895. 

Mrs.  L.  Sobra, 

Dear  Madam:  We  are  authorized  to  make  you  the 
following  proposition  in  exchange  for  your  premises 
known  as  No.  1907  Michigan  Avenue,  viz :  We  will  give 
you  fifty  (50)  lots  in  the  city  of  Des  Moines,  Iowa,  sub- 
ject to  a  mortgage  of  $2,500.00  at  5%  per  year,  run- 
ning five  years  from  the  date;  also  will  give  you 

$5,000.00  in  cash,  and  assume  the  mortgage  of 
$22,000.00  on  the  premises  No.  1907  Michigan  Avenue 
— each  party  will  assume  the  taxes  of  1895  upon  the 
property  received  by  each. 

very  resp., 

Joseph  E.  Putnam  &  Co. 
I  accept  the  above  offer. 

Marie  Leonie  Sobra.'' 
The  bill  further  alleges  that  at  the  time  of  making 
said  agreement  appellant  was  a  resident  of  Lansing, 
Michigan,  and  was  not  the  owner  of  the  fifty  lots 
in  the  city  of  Des  Moines,  mentioned  in  said  agree- 
ment, but  had  a  bond  for  a  deed  for  the  title  to  said 
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lots,  and  was  negotiating  the  closing  of  an  agreement 
for  the  purchase  of  the  same,  with  the  belief  and  ex- 
pectation that  within  a  reasonable  time  he  would  be 
able  to  convey  the  same  to  appellee,  in  accordance 
with,  and  within  a  reasonable  time  after  said  agree- 
ment was  made ;  that  appellant  then  stated  said  facts 
to  appellee  and  to  her  said  agents,  and  they  then  well 
knew  and  were  fully  informed  by  appellant  that  he 
could  not  immediately  consummate  said  agreement,  but 
that  some  time  would  necessarily  elapse  and  that  con- 
siderable time  might  elapse  before  he  would  be  able  to 
convey  said  lots ;  and  that  he  was  not  informed  or  ad- 
vised that  there  was  any  occasion  for  a  speedy  consum- 
mation of  said  agreement ;  that  at  the  time  of  entering 
into  said  agreement  appellee  stated  to  appellant  and 
to  her  said  agents,  that  she  was  the  owner  in  fee 
simple  of  the  property  at  No.  1907  Michigan  avenue, 
subject  only  to  an  encumbrance  of  $22,000.00,  and  that 
there  were  no  other  or  further  encumbrances  thereon; 
that  appellant  relying  on  said  statements  and  believ- 
ing them  to  be  true,  and  hot  then  and  there  having 
any  knowledge  or  means  of  knowledge  of  their  falsity, 
entered  into  said  agreement;  that  within  a  few  days 
after  the  making  of  said  agreement,  to-wit :  In  July, 
1895,  appellee  stated  to  appellant  that  she  had  de- 
posited with  said  Jos.  R.  Putnam  &  Co.,  in  escrow,  a 
good  and  suflBcient  deed  of  conveyance,  conveying  the 
fee  simple  title  to  the  said  property  at  1907  Michigan 
avenue  to  him,  and  that  said  deed  would  be  held  by 
said  Putnam  &  Co.,  to  be  delivered  to  appellant  as 
soon  as  lie  should  place  with  said  Putnam  &  Co.,  a 
like  deed  of  conveyance  of  the  said  fifty  lots  in  Des 
Moines  to  appellee,  and  frequently  from  time  to  time 
thereafter  appellee  demanded  that  appellant  carry  out 
said  agreement,  but  appellant  was  unable  to  comply 
therewith  by  reason  of  the  contemplated  delays  in  pro- 
curing title  to  said  lots ;  that  by  reason  of  said  delay,  on 
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November  20, 1895,  appellee  still  alleging  she  was  able, 
ready  and  willing  to  perform  her  part  of  the  agree- 
ment, and  that  said  deed  was  still  in  the  hands  of  her 
said  agents  ready  to  be  delivered  to  appellant,  which 
said  deed  wonld  convey  to  him  fee  simple  title  to  No. 
1907  Michigan  avenne,  subject  only  to  an  encumbrance 
of  $22,000.00,  claimed  and  pretended  that  she  was  dam- 
aged by  reason  of  the  alleged  unreasonable  delay,  in 
the  sum  of  more  than  $10,000.00,  and  then  and  there 
threatened  to  sue  appellant  to  recover  the  said  dam- 
ages, but  finally  offered  to  compromise,  as  she  called 
it,  her  alleged  damages  with  appellant  by  giving  ap- 
pellant six  months'  additional  time  in  which  to  carry 
out  his  part  of  said  contract,  she  in  the  meantime  leav- 
ing said  deed  to  appellant  in  escrow  with  said  Put- 
nam &  Co.,  to  be  delivered  to  appellant  as  soon  as  and 
when  he  delivered  a  good  and  suflScient  deed  to  her 
conveying  said  fifty  lots  in  Des  Moines,  provided  ap- 
pellant would  execute  and  deliver  to  said  Putnam  & 
Co.,  in  escrow,  the  promissory  note  of  appellant  for 
$10,000.00,  payable  to  the  order  of  appellee  due  six 
months  after  date,  to  be  returned  to  appellant  on  de- 
livery of  a  good  and  suflBcient  deed  from  him  to  ap- 
pellee of  said  fifty  lots  in  Des  Moines,  at  any  time 
before  the  maturity  of  said  note,  and  on  default  there- 
in by  appellant  said  note  to  be  delivered  by  said  Put- 
nam &  Co.,  to  appellee  on  the  maturity  thereof,  as 
liquidated  damages  alleged  to  have  been  sustained  and 
to  be  sustained  by  appellee;  and  finally  in  acceptance 
of  said  offer,  appellant  still  being  unable  to  acquire 
title  to  the  said  lots  in  Des  Moines,  and  fearing  suit 
by  appellee  to  recover  said  alleged  damages,  did  then 
and  there  on  November  26,  1895,  make  and  execute 
his  certain  promissory  note  for  $10,000.00,  payable  to 
the  order  of  appellee,  due  six  months  after  date,  with 
interest  at  the  rate  of  6  per  cent,  per  annum  after 
due;  and  did  then  and  there  deposit  the  same  with 
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said  Putnam  &  Co.,  to  be  held  by  them  and  delivered 
at  the  maturity  thereof  to  appellee,  in  liquidation  of 
her  alleged  damages  sustained  and  to  be  sustained, 
provided  appellant  had  not  in  the  meantime  been  able 
to  make  the  conveyance  of  said  fifty  lots  to  appellee; 
that  the  said  note  was  executed  by  appellant  in  good 
faith  and  upon  the  representations  of  appellee  that 
she  had  complied  with  the  agreement  of  June  28, 1895, 
and  that  she  was  then  and  there  ready,  able  and  will- 
ing to  convey  to  appellant  the  fee  simple  title  to  said 
premises  at  No.  1907  Michigan  avenue,  in  accordance 
with  said  agreement.  The  bill  further  alleges  that 
when  said  note  matured  appellant  was  unable  to  con- 
vey the  said  fifty  lots  to  appellee,  and  thereupon  over 
the  objections  of  appellant,  said  Putnam  &  Co.,  on 
May  28, 1896,  delivered  said  note  to  appellee,  and  then 
and  there,  stated  to  appellant  that  appellee  had  com- 
plied with  and  performed,  and  was  then  and  there,  and 
at  all  times  had  been  ready  and  willing  to  comply  with 
and  perform,  and  then  and  there  pretended  to  offer 
to  appellant  to  comply  with  and  perform  her  part  of 
said  agreement,  and  then  and  there  pretended  to  ten- 
der and  offer  to  appellant  the  said  deed  of  said  prem- 
ises No.  1907  Michigan  avenue ;  that  all  of  these  state- 
ments and  representations  made  by  the  said  appellee 
and  said  Putnam  &  Co.,  appellant  believed,  relied  upon 
and  accepted  as  being  made  honestly  and  in  good  faith ; 
that  the  said  Putnam  &  Co.  were  the  agents  of  appel- 
lee and  not  the  agents  of  appellant  and  no  fee  or  com- 
mission of  any  kind  was  paid  or  promised  by  appel- 
lant to  the  said  Putnam  &  Co.  The  bill  further  al- 
leges that  appellant  having  failed  to  pay  said  note 
at  maturity,  appellee,  on  June  26,  1896,  brought  suit 
thereon  in  the  Superior  Court  of  Cook  County,  Illi- 
nois, and  appellant,  believing  that  appellee  had  com- 
plied with  her  part  of  the  said  agreement  of  June  28, 
1895,  and  relying  on  her  statements  in  that  behalf,  did 
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not  defend  said  suit,  but  allowed  the  same  to  go 
by  default,  and  on  July  26,  1896,  judgment  was  en- 
tered against  appellant  and  in  favor  of  appellee  for 
$10,075.00  and  costs  of  suit ;  that  appellant  was  unable 
to  pay  said  judgment  at  that  time,  or  any  part  there- 
of, and  after  an  execution  had  been  issued  and  re- 
turned unsatisfied,  appellee  filed  a  creditor 's  bill  based 
upon  said  judgment  against  appellant  and  others ;  that 
during  the  year  1902  appellant  still  believing  that  ap- 
pellee had  always  acted  in  good  faith,  made  several 
payments  aggregating  $530.00  on  account  of  said  judg- 
ment ;  that  thereafter  appellee  filed  two  several  credit- 
or's  bills  against  appellant  and  others;  that  a  period 
of  seven  years  having  elapsed  since  the  entry  of  said 
judgment  and  appellant  having  only  been  able  to  make 
the  payments  on  account  of  said  judgment  as  afore- 
said, and  nothing  having  been  realized  thereon  through 
said  creditor's  bills,  appellee,  on  April  30,  1904, 
started  suit  in  the  Superior  Court  to  revive  said  judg- 
ment ;  that  appellant,  not  knowing  of  the  facts  herein- 
after alleged  was  not  able  successfully  to  defend  said 
suit  to  revive  said  judgment,  and  on  January  23,  1906, 
a  judgment  of  revivor  was  entered  in  said  court  in  fa- 
vor of  appellee  and  against  appellant;  that  on  July 
23,  1906,  appellee  filed  in  the  said  Superior  Court  a 
fourth  creditor's  bill  against  appellant  and  others, 
based  upon  said  judgment,  which  said  creditor's  bill 
is  still  pending  and  undetermined  in  said  court;  that 
since  the  last  creditor's  bill,  appellant,  during  the  year 
1907,  made  several  payments  aggregating  $2,200.00  on 
account  of  said  judgment.  The  bill  further  alleges 
that  on  or  about  November  1,  1907,  through  a  suit 
brought  by  appellee  against  Jos.  R.  Putnam,  concern- 
ing, the  dealings  between  appellee  and  said  Putnam 
with  reference  to  the  agreement  of  June  28,  1895,  ap- 
pellant discovered  and  learned  for  the  first  time  that 
all  of  the  acts  and  doings  of  appellee  and  all  her 
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material  statements  in  connection  with  said  agreement 
were  deceitful  and  fraudulent,  and  that  appellee  then 
knew  and  ever  since  had  known  that  the  same  were 
deceitful  and  fraudulent,  and  that  it  was  then  and 
since  the  purpose  of  appellee  to  obtain  the  money  of 
appellant  through  deceit  and  fraud.  The  bill  then 
alleges  the  facts  so  coming  to  his  knowledge  on  No- 
vember 1,  1907,  and  which  were  previously  unknown 
to  him,  as  f oUows :  That  appellee  did  not  make,  exe- 
cute and  deliver  a  good  and  sufficient  deed  of  convey- 
ance of  said  premises  at  No.  1907  Michigan  avenue, 
and  place  the  same  with  said  Putnam  &  Co.,  within  a 
few  days  after  June  28,  1895,  as  she  stated  and  repre- 
sented to  appellant  she  had  done,  but  that  said  allied 
deed  of  conveyance  was  not  delivered  to  said  Putoam 
&  Co.  until  on  or  about  August  26,  1895;  that  when 
said  alleged  deed  of  conveyance  was  delivered  to  said 
Putnam  &  Co.,  on  or  about  August  26,  1895,  the  same 
showed  that  there  was  an  encumbrance  on  the  said 
premises  at  No.  1907  Michigan  avenue,  amounting  to 
at  least  $6,120.34  in  excess  of  the  said  sum  of  $22,000.00, 
which  said  appellee  had  represented  to  appellant  was 
the  sole  and  only  encumbrance  thereon;  that  on  June 
28,  1895,  when  appellant  entered  into  the  said  agree- 
ment with  appellee,  the  premises  at  No.  1907  Michigan 
avenue  had  been  foreclosed  for  an  indebtedness  of 
appellee,  and  the  time  for  redemption  by  appellee  had 
almost  expired  and  did  expire  on  July  24,  1895;  and 
that  at  the  time  when  appellee  executed  said  alleged 
deed  of  conveyance  and  delivered  the  same  to  Putnam 
&  Co.,  on  or  about  August  26,  1895,  she  had  no  right, 
title  or  interest  whatsoever  in  said  premises  at  No. 
1907  Michigan  avenue. 

The  bill  further  alleges  that  appellee  is  wholly  in- 
solvent, and  prays  that  she  may  be  perpetually  en- 
joined from  collecting  said  judgment  from  appellant, 
and  from  having  any  execution  issued  thereon  and 
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from  taking  any  steps  of  any  kind  or  nature  whatso- 
ever toward  the  collection  of  the  said  judgment;  that 
the  said  judgment  may  be  set  aside,  cancelled  and  set 
at  naught,  and  declared  null  and  void;  that  appellee 
may  be  perpetually  enjoined  from  further  prosecuting 
the  said  creditor 's  bill  pending  in  the  Superior  Court ; 
that  appellee  may  be  ordered,  adjudged  and  decreed 
to  pay  to  appellant  the  sums  of  money  so  paid  by  him 
to  her  on  account  of  said  judgment,  with  interest  at 
the  rate  of  5  per  cent,  per  annum  on  each  of  said  pay- 
ments from  the  time  the  same  was  made,  etc.  An  in- 
junction was  awarded  appellant  in  accordance  with  the 
prayer  of  the  bill.  Thereafter  appellee  interposed  a 
demurrer  to  the  bill,  and  also  filed  her  motion  to  dis- 
solve the  injunction.  The  demurrer  to  the  bill  was 
overruled  and  the  motion  to  dissolve  the  injunction 
was  denied.  Appellee  then  answered  the  bill,  denying 
its  material  allegations,  and  to  such  answer  appellant 
filed  his  general  replication.  Appellee  then  further 
filed  her  suggestion  of  damages  for  wrongfully  suing 
out  the  injunction.  The  cause  having  been  heard  by 
the  chancellor  upon  the  pleadings  and  proofs,  a  decree 
was  entered  wherein  it  was  ordered  and  adjudged:  (1) 
that  the  injunction  was  wrongfully  sued  out,  and  the 
same  be  dissolved;  (2)  that  appellee  had  sustained 
damages  thereby  in  the  sum  of  $1,250.00  which  she 
should  recover  from  appellant,  and  (3)  that  the  bill 
be  dismissed  for  want  of  equity. 

The  decree  is  predicated  solely  upon  a  finding  by  the 
chancellor  that  as  the  records  were  open  to  appellant 
whereby  he  might  have  ascertained  the  condition  of  the 
title  to  the  premises  known  as  No.  1907  Michigan  ave- 
nue, at  the  time  judgment  was  entered  against  him 
upon  the  note,  he  should  have  presented  his  defense 
at  that  time;  and  that  his  failure  to  then  present  his 
defense  constituted  a  bar  to  the  relief  sought  by  the 
bill. 

Although  the  evidence  relating  to  the  allegations 


624  Appellate  Coubts  op  Illinois. 

HoUister  v.  Sobra,  171  111.  App.  616. 

* 

of  fraud  in  the  bill  is  conflicting,  it  may  be  conceded 
upon  this  appeal  that  the  material  allegations  of  the 
bill  are  true. 

If  the  present  proceeding  was  one  iustituted  m  apt 
time  to  cancel  and  rescind  the  note  for  $10,000.00  exe- 
cuted by  appellant,  upon  the  ground  that  the  same  was 
procured  by  fraud,  the  authorities  relied  upon  by  ap- 
pellant in  support  of  his  contention  that  the  facts  al- 
leged and  established  warranted  the  interpositioii  of 
a  court  of  equity,  would  be  in  poiut,  but  the  only  re- 
lief sought  by  the  bill  relates  to  the  enforcement  of  a 
judgment  by  default  in  a  suit  upon  said  note,  in  a 
court  of  competent  jurisdiction.  No  facts  are  alleged 
in  the  bill,  which  impute  any  fraud  to  appellee  in  pro- 
curing the  judgment,  and  it  is  not  claimed  that  the  Su- 
perior Court  did  not  have  jurisdiction  of  the  person 
of  appellant  in  the  suit  wherein  said  judgment  was 
obtained.  It  affirmatively  appears  from  the  allega- 
tions of  the  bill  that  at  the  time  the  judgment  was 
entered  every  essential  fact  necessary  to  a  defense  by 
appellant  against  said  note,  was  either  a  matter  of 
record,  or  could  have  been  ascertained  by  him  by  the 
exercise  of  the  slightest  diligence  on  his  part. 

In  Kretschmar  v.  Ruprecht,  230  111.  492,  it  is  said: 
**  Equity  will  not  relieve  against  a  judgment  at  law, 
except  in  case  of  fraud,  accident  or  mistake,  and  then 
only  where  the  party  applying  for  relief  is  free  from 
all  negligence.''  **It  is  not  enough  that  the  judgment 
is  unjust;  it  must  have  been  obtained  without  negli- 
gence on  the  part  of  the  appellant  to  entitle  to  relief.*' 

Generally  speaking,  fraud,  to  be  available  as  a 
ground  for  relief  against  a  judgment  at  law,  must  re- 
late to  the  procuring  of  the  judgment. 

In  considering  the  class  of  cases  wherein  the  fraud 
of  the  prevailing  party  is  relied  upon  for  relief  against 
a  judgment  at  law,  Mr.  Freeman  says:  **The  fraud 
for  which  a  judgment  may  be  vacated  or  enjoined  in 
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equity  must  be  in  the  procurement  of  the  judgment. 
If  the  cause  of  action  be  vitiated  by  fraud,  this  is  a 
defense  which  must  be  interposed,  and  unless  its  inter- 
position be  prevented  by  fraud,  it  cannot  be  asserted 
against  the  judgment.  Freeman  on  Judgments,  Sec. 
489. 

The  chancellor  did  not  err  in  dismissing  the  bill  for 
want  of  equity. 

Following  the  dismissal  of  the  bill  upon  the  hearing 
on  the  merits,  the  injunction  was  continued  in  force 
pending  the  final  disposition  of  the  case  on  appeal. 
Appellee  filed  no  suggestions  as  to  the  nature  and 
amount  of  her  damages  occasioned  by  the  issuance  of 
the  injunction,  but  acting  upon  the  theory  that  an 
award  of  damages  not  exceeding  10  per  cent,  of  the 
amount  of  the  judgment  enjoined,  was  imperative  un- 
der the  provisions  of  Section  8,  Chapter  69,  of  the  Re- 
vised Statutes  relating  to  the  award  of  damages  on  the 
dissolution  of  an  injunction  to  enjoin  a  judgment,  the 
chancellor  proceeded  to  hear  evidence  as  to  the  rea- 
sonable value  of  appellee's  solicitors'  fees  for  their 
entire  services  in  preparing  for  the  hearing  of  the  case 
and  in  the  hearing  of  the  same  upon  its  merits,  and 
fixed  the  amount  of  appellee's  damages  therefor  at 
$1,250.00.    This  was  error. 

In  Fry  v.  Radzinski,  219  HI.  526,  relied  upon  by  ap- 
pellee in  support  of  the  procedure  adopted,  the  dam- 
ages awarded  covered  merely  the  services  of  counsel 
in  procuring  a  dissolution  of  the  injunction  upon  mo- 
tion. In  the  case  at  bar  the  motion  interposed  by  ap- 
pellee to  dissolve  the  injunction  was  overruled,  and 
appellee  abided  the  action  of  the  chancellor  in  that 
regard,  and  proceeded  to  the  hearing  of  the  case  upon 
its  merits. 

Expressions  in  Smith  v.  Powell,  50  111.  21,  and  in 
Shaffer  v.  Sutton,  49  111.  506,  and  in  Forth  v.  Town  of 
Xenia,  54  111.  210,  cited  by  appellee,  to  the  effect  that 
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damages  may  be  assessed  under  Section  8  without  re- 
gard to  the  pleadings  and  evidence,  and  that  no  sug- 
gestion as  to  the  damages  sustained  on  the  basis  of 
compensation  is  necessary,  are  expressly  disapproved 
in  Reed  v.  New  York  Exchange  Bank,  230  HI.  50. 

That  portion  of  the  decree  dismissing  the  bill  for 
want  of  equity  is  affirmed,  and  that  portion  of  the  de- 
cree awarding  damages  of  $1,250.00  to  appellee  is  re- 
versed. 

Decree  affirmed  in  part  and  reversed  in  part. 

Affirmed  vn  part  and  reversed  in  part. 


The  American  Trust  &  Savings  Bank,  Trustee  in  Bank- 
ruptcy, Appellant,  v.  The  Lantry  Contracting  Com- 
pany, Appellee. 

Oen.  No.  16,333. 

1.  CoMPBOHisn — effect.  Where  a  compromise  agreement  con- 
cerning disputed  matters  pending  Utigation  is  entered  into  in  good 
faith,  neither  party  can  go  back  of  the  agreement  and  inquire  into 
the  merits  of  the  original  controversy. 

2.  CoMPBOMisE — validity.  In  an  action  on  a  bill  of  exchange 
given  pursuant  to  a  compromise  agreement  concerning  the  amoont 
due,  the  fact  that  prior  to  the  compromise  an  agent  of  one  of  the 
parties  had  directed  an  agent  of  the  other  to  apply  part  of  a  cer- 
tain draft  to  the  credit  of  an  account  covered  by  the  agreement 
is  not  conclusive  as  to  the  invalidity  of  the  agreement. 

3.  Corporations — notice  of  order  ty  agent.  A  company  l8 
chargeable  with  notice  of  an  order  given  by  an  officer  and  agent 
thereof  to  another  company. 

4.  Compromise — when  valid.  A  bill  of  exchange  given  pursuant 
to  a  compromise  as  to  money  due  is  valid  if  the  compromise  was 
entered  into  without  actual  or  constructive  fraud  though  the  claim 
could  not  have  been  enforced. 

5.  Compromise — fraud.  No  fraud  invalidating  a  compromise  of 
a  disputed  amount  due  on  account  can  be  predicated  upon  the  con- 
tention by  one  party  that  it  had  not  been  directed  to  apply  a  cer- 
tain payment  to  the  account  where  the  other  party  at  the  time  of 
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the  settlement  knew  of  such  contention  and  knew  that  the  appli- 
cation had  not  been  made. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
N.  GooDNOW,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Reversed  with  finding  of  fact. 
Opinion  filed  May  15,  1912. 

Fbank  T.  Mubbay  and  Wiluam  A.  Bitheb,  for  ap- 
pellant. 

Helmeb,  Moulton,  Whitman  &  Whitman,  for  ap- 
pelJee. 

Mb.  Pbbsiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  attachment,  wherein  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  was  summoned 
as  garnishee,  instituted  in  the  Municipal  Court  by  the 
American  Trust  and  Savings  Bank,  trustee  in  bank- 
ruptcy for  the  Contractors  Supply  &  Equipment  Com- 
pany, against  The  Lantry  Contracting  Company,  to 
recover  the  amount  of  a  bill  of  exchange,  as  follows: 

**The  Lantby  Contbacting  Co., 

Paola,  Kansas,  Aug.  29,  1908. 
C.  A.  MoBSE,  Chief  Enginbeb, 

Topeka,  Kansas. 
Dear  Sir: 

Please  pay  to  The  Contractors  Supply  &  Equip- 
ment Company,  Thirty-Eight  Hundred  Seventeen 
69/100  Dollars,  same  being  in  full  of  all  claims  against 
The  Lantry  Contracting  Company,  and  charge  to  our 
account. 

It  is  understood  that  the  garnishment  suit  brought 
by  said  Contractors  Supply  &  Equipment  Company 
is  to  be  dismissed  at  Cost  of  said  Company. 

The  Lantby  Contbacting  Company, 
By  T.  T.  Kelly, 

Secretary  and  Treasurer." 
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Upon  a  trial  by  jury  there  was  a  verdict  for  defend- 
ant and  judgment  against  the  plaintiff  for  costs,  to 
reverse  which  judgment  it  prosecutes  this  appeal. 

The  declaration  consists  of  the  common  counts  and 
a  special  count  on  the  instrument  sued  on.  Appellee 
pleaded  the  general  issue,  and  special  pleas  of  set-off, 
and  that  the  debt  evidenced  by  the  bill  of  exchange 
had  been  paid  before  the  same  was  given,  and  that 
The  Contractors  Supply  &  Equipment  Company  had 
then  fraudulently  concealed  from  appellee  the  fact  of 
such  payment. 

In  1907  and  thereafter  the  Contractors  Supply  & 
Equipment  Company  (hereinafter  called  the  Supply 
Company)  was  engaged  in  the  manufacture  and  sfle 
of  supplies  and  machinery  for  use  by  general  contrac- 
tors. During  the  same  time  appellee,  The  Lantry  Con- 
tracting Company,  a  corporation  (hereinafter  called 
the  Contracting  Company)  was  engaged  in  doing  cer- 
tain work  for  the  Atchison,  Topeka  &  Santa  Fe  Bait- 
way  Company  at  Lynn,  New  Mexico,  and  The  Lantry 
Construction  Company,  a  corporation  (hereinafter 
called  the  Construction  Company)  was  engaged  in  do- 
ing certain  work  at  Duluth,  Minnesota.  Charles  J. 
Lantry,  who  was  president  and  general  manager  of 
both  of  said  corporations,  was,  during  the  same  time, 
personally  engaged  in  performing  a  contract  at  Pem- 
broke, Virginia,  for  the  Tidewater  Construction  Com- 
pany. At  the  place  last  named  Lantry  was  doing  busi- 
ness as  the  Lantry  Ballast  Company  (hereinafter 
called  the  Ballast  Company).  From  time  to  time  the 
Contracting  Company,  the  Construction  Company  and 
the  Ballast  Company  placed  orders  with  the  Supply 
Company  for  supplies  and  machinery  to  be  shipped  to 
the  several  points  where  work  was  being  done,  and  all 
such  shipments  were  charged  on  the  books  of  the  Sap- 
ply  Company  to  the  Contracting  Company,  and  memo- 
randa made  as  to  the  place  of  shipment  of  each  item 
charged.    The  amount  charged  for  supplies  and  ma- 
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chinery  shipped  to  the  Construction  Company  at 
Duluth  was  paid  to  the  Supply  Company  by  said  Con- 
struction Company,  and  is  not  here  involved.  On  Sep- 
tember 21,  1907,  orders  for  supplies  and  machinery 
had  been  placed  by  Lantry  with  the  Supply  Company 
for  shipment  to  the  Ballast  Company  at  Pembroke, 
Virginia,  amounting  to  over  $9,000,  but  only  shipments 
to  the  amount  of  $649.50  had  then  been  made,  and  all 
the  shipments  thereafter  were  made  upon  a  credit  of 
thirty  days.  There  was  also  then  due  to  the  Supply 
Company  approximately  $4,399.60,  for  supplies  and 
machinery  theretofore  shipped  to  Lynn,  New  Mexico. 
On  that  day  the  Supply  Company,  at  the  direction  of 
Lantry,  made  its  draft  on  the  Tidewater  Construction 
Company  for  $9,300,  and  credited  said  amount  gener- 
ally to  the  account  of  the  Contracting  Company,  which 
account  then  showed  a  credit  balance  in  favor  of  the 
Contracting  Company  of  $2,725.  Shortly  thereafter^ 
the  Supply  Company,  without  apparent  authority  so 
to  do,  turned  over  $627  of  the  amount  standing  to  the 
credit  of  the  Contracting  Company  to  the  Interstate 
Equipment  &  Engineering  Company,  a  corporation 
controlled  by  the  officers  and  stockholders  of  the  Sup- 
ply Company,  in  payment  for  some  supplies  shipped 
by  said  Literstate  Equipment  Company  to  the  Ballast 
Company.  On  October  8,  1907,  after  the  payment  of 
$9,300  by  the  Tidewater  Construction  Company  to  the 
Supply  Company,  the  Contracting  Company  sent  to 
Lantry  a  draft  for  $4,399.60  in  payment  of  the  balance 
then  due  from  the  Contracting  Company  to  the  Supply 
Company,  the  proceeds  of  said  draft  being  retained  by 
Lantry.  The  controversy  here  involved  relates  solely 
to  this  item  of  $4,399.60. 

On  February  1,  1908,  the  Supply  Company  sent  to 
the  Contracting  Company  a  statement  of  account, 
wherein  it  was  made  to  appear  that  the  Contracting 
Company  was  indebted  to  the  Supply  Company  in  the 
sum  of  $10,407.78,  which  amount  included  said  item  of 
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$4,399.60 ;  also  items  aggregating  about  $2,000  for  sup- 
plies and  machinery  shipped  to  the  Construction  Com- 
pany at  Duluth,  Minn.,  and  also  items  aggregating 
about  $4,000  for  supplies  and  machinery  shipped  to 
the  Ballast  Company  at  Pembroke,  Va.  At  that  time 
Lantry  was  financially  embarrassed.  His  official  rela- 
tions with  the  Contracting  Company  and  the  Construc- 
tion Company  had  ceased,  and  he  was  ill  in  a  sani- 
tarium and  unable  to  transact  business.  After  the 
receipt  of  the  above  statement  by  the  Contracting 
Company,  and  in  response  to  repeated  demands  by  the 
Supply  Company  for  a  settlement,  John  A.  Maley, 
acting  for  the  Contracting  Company,  had  several  in- 
terviews with  George  C.  Marsh,  the  general  manager 
of  the  Supply  Company,  wherein  Maley  claimed  that 
the  Contracting  Company  had  paid  the  sum  of  $4,399.60 
to  the  Supply  Company  through  Lantry,  and  that 
Lantry  had  informed  the  officers  of  the  Contracting 
Company  that  he  had  paid  said  amount  to  the  Supply 
Company  on  September  21,  1907.  Marsh  denied  that 
such  payment  was  made  by  Lantry,  and  as  the  draft 
for  that  amount  did  not  come  into  the  possession  of 
the  Supply  Company,  it  was  assumed  that  Lantry  had 
wrongfully  converted  the  amount  to  his  own  use.  Suit 
in  attachment  had  been  instituted  by  the  Supply  Com- 
pany against  the  Contracting  Company,  and  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  had  been 
summoned  as  garnishee  and  answered  that  it  was  in- 
debted to  the  Contracting  Company  in  a  sum  exceeding 
$6,000.  This  suit  was  dismissed  May  18,  1909,  prior 
to  the  commencement  of  the  present  suit. 

On  August  28,  1908,  while  negotiations  for  a  settle- 
ment of  the  claim  of  the  Supply  Company  against  the 
Contracting  Company  were  pending  between  Marsh 
and  Maley,  Marsh  severed  his  connection  with  the 
Supply  Company,  and  on  the  following  day  negotia- 
tions for  a  settlement  of  the  claim  were  resumed  by 
Maley  with  George  D.  Smith,  who  succeeded  Marsh. 
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On  behalf  of  the  Contracting  Company,  Maley  claimed 
certain  charges  were  improperly  made,  and  that  the 
Contracting  Company  was  entitled  to  certain  deduc- 
tions. After  concessions  made  by  each,  Maley  and 
Smith,  without  reference  to  said  item  of  $4,399.60,  it 
was  finally  agreed  that  there  was  due  from  the  Con- 
tracting Company  to  the  Supply  Company  the  sum  of 
$3,817.69.  Immediately  thereafter,  on  the  same  day, 
Maley  wired  T.  T.  Kelly,  the  secretary  and  treasurer 
of  the  Contracting  Company,  to  mail  to  the  Supply 
Company  an  order  upon  the  chief  engineer  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  for 
said  sum  of  $3,817.69,  and  in  response  to  such  wire 
Kelly  made  out  and  mailed  the  said  order  to  the  Sup- 
ply Company.  On  September  1st,  following,  Maley  lo- 
cated Lantry,  and  upon  being  informed  by  the  latter 
that  he  had  paid  the  Supply  Company  $4,399.60  on 
September  21,  1907,  Maley  wired  Kelly  to  stop  pay- 
ment on  the  order.  Payment  on  the  order  was  stopped 
by  Kelly  and  this  suit  upon  the  order  followed. 

Lantry  testified  that  all  of  his  business  transactions 
with  the  appellant,  Supply  Company,  were  conducted 
through  Marsh,  the  general  manager  of  said  company. 
He  further  testified  that  on  September  21,  1907,  when 
he  instructed  Marsh  to  draw  upon  the  Tidewater  Con- 
struction Company  for  $9,300,  he  directed  Marsh  to 
place  $4,399.60  of  the  amount  realized  upon  said  draft 
to  the  credit  of  the  account  of  the  Contracting  Com- 
pany, in  payment  of  the  amount  due  for  the  previous 
month;  that  immediately  thereafter  he  notified  the 
Contracting  Company  he  had  paid  said  amount  to  the 
Supply  Company,  and  the  Contracting  Company  reim- 
bursed him  for  such  payment. 

Marsh,  called  as  a  witness  for  appellant,  testified 
that  he  did  not  remember  any  specific  conversation  in 
which  Lantry  told  him  to  credit  said  amount  upon  the 
account  of  the  Contracting  Company,  and  that  he  did 
not  remember  having  instructed  any  one  to  have  it 
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done.  On  cross  examination  he  testified  that  he  could 
not  state  from  present  recollection  that  Lantry  did  not 
tell  him  to  place  the  $4,399.60  on  the  account  of  the 
Contracting  Company;  that  Lantry  probably  said  to 
credit  it  to  the  accoimts. 

If  the  controlling  question  in  the  case  was  whether 
or  not  Lantry  in  fact  directed  Marsh  to  apply  $4,399.60 
of  the  draft  for  $9,300  to  the  credit  of  the  appellee, 
Contracting  Company,  the  verdict  of  the  jury  might 
well  be  held  to  be  conclusive  against  appellant,  but 
that  question  is  not  controlling. 

It  is  conceded  that  the  bill  of  exchange  or  order  sued 
on  was  given  in  pursuance  of  the  compromise  agree- 
ment with  reference  to  disputed  matters  pending  Uti- 
gation  between  the  parties,  and  it  is  well  settled  that 
where  such  compromise  agreement  has  been  entered 
into  in  good  faith,  it  is  not  permissible  for  either  party 
to  go  back  of  such  agreement  and  inquire  into  the 
merits  of  the  original  controversy.  Dyrenforth  v. 
Palmer  Tire  Co.,  240  111.  25;  Bingham  v.  Browning, 
197  111.  122. 

Appellee  insists  that  it  was  induced  to  make  said 
bill  of  exchange  by  the  fraud  perpetrated  upon  it  by 
appellant,  and  that  as  the  debt  which  said  bill  of  ex- 
change was  given  to  liquidate  had  in  fact  been  paid  to 
appellant,  the  bill  of  exchange  was  without  considera- 
tion. While  the  item  of  $4,399.60  was  the  main  sub- 
ject of  controversy  between  the  parties,  it  was  not  the 
only  matter  in  dispute  that  was  covered  by  the  com- 
promise agreement.  We  shall  not,  however,  discuss 
this  latter  phase  of  the  controversy,  but  will  only  con- 
sider the  questions  of  fraud  and  want  of  consideration. 

On  September  21,  1907,  when  Lantry  claims  to  have 
directed  appellant  to  credit  the  account  of  appellee 
with  $4,399.60,  he  was  the  president  and  general  man- 
ager of  appellee,  and  as  appellee  could  only  act 
through  its  officers  and  agents,  it  was  then  chargeable 
with  actual  knowledge  that  such  direction  had  been 
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given.  The  written  statements  sent  by  appellant  to 
appellee  February  1, 1908,  and  May  1,  1908,  show  that 
said  amount  had  not  in  fact  been  credited  to  the  sep- 
arate account  of  appellee  for  supplies  and  machinery 
shipped  to  it,  but  had  been  credited  to  the  general 
account  of  all  shipments  kept  in  the  name  of  appellee. 
A  controversy  then  immediately  arose  as  to  said  item 
of  $4,399.60,  and  such  controversy  continued  until,  and 
was  directly  involved  in,  the  compromise  agreement  of 
August  29,  1908,  when  the  bill  of  exchange  was  given. 
The  only  ground  for  imputing  any  fraud  to  appellant 
is  that  it  persistently  insisted  that  it  had  not  been 
directed  by  Lantry  to  credit  appellee's  separate  ac- 
count with  $4,399.60.  The  separate  account  of  appel- 
lee had  not  been  so  credited,  and  it  had  long  since  been 
so  advised.  Appellee  did  not  claim  that  the  draft  for 
$4,399.60,  sent  by  it  to  Lantry,  had  been  turned  over  to 
appellant. 

It  is  manifest  from  this  record  that  the  persistent 
insistence  on  the  part  of  appellant  that  it  had  not  been 
directed  by  Lantry  to  credit  appellee's  separate  ac- 
count with  $4,399.60  was  made  in  entire  good  faith. 
The  controversy  related  to  a  pure  question  of  fact 
asserted  by  appellee  and  denied  by  appellant  with 
equal  good  faith. 

There  is  no  pretense  that  appellant  was  responsible 
for  the  inability  of  appellee  to  communicate  with 
Lantry  with  reference  to  the  matter  in  controversy, 
and  the  evidence  discloses  that  when  Maley  saw 
Lantry  on  September  1,  1908,  the  latter  merely  reiter- 
ated his  statement  made  to  appellee  on  September  21, 
1907,  that  he  had  paid  the  amount  in  controversy  by 
directing  Marsh  to  apply  so  much  of  the  draft  for 
$9,300  to  the  cre4it  of  appellee 's  separate  account.  At 
the  time  the  compromise  agreement  was  entered  into 
the  parties  stood  upon  equal  ground.  There  was  no 
known  concealment  by  appellant  of  any  material  fact 
within  its  knowledge. 
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In  Walker  v.  Shepard,  210  111.  100,  it  is  said : 

**  Where  a  claim  is  asserted  by  one  party  against  an- 
other, if  the  party  making  the  claim  honestly  supposes 
that  he  has  a  good  cause  of  action,  compromise  and 
satisfaction  of  the  right  asserted  is  a  suflScient  consid- 
eration to  uphold  a  contract  fairly  entered  into,  even 
if,  in  fact,  his  claim  could  not  have  been  enforced, 
either  in  whole  or  in  part,  at  law  or  in  equity.  *The 
compromise  of  a  doubtful  right,  where  there  is  neither 
actual  nor  constructive  fraud  and  the  parties  act  in 
good  faith,  is  a  suflBcient  consideration  to  support  a 
promise.'  McKinley  v.  Watkins,  13  111.  140;  Honey- 
man  V.  Jarvis,  79  111.  318;  Adams  v.  Crown  Coal 
&  Tow  Co.,  198  111.  445.  Where  a  compromise  has 
been  entered  into  in  good  faith,  a  court  will  refuse  to 
regard  the  merits  of  the  controversy  upon  which  the 
compromise  was  effected,  as  being  open  for  litigation 
between  the  parties.  Adams  v.  Crown  Coal  &  Tow 
Co.,  supra.  Where  the  compromise  agreement  is  at- 
tacked, however,  and  it  appears*  that  the  claim  which 
has  been  settled  was  not  made  in  good  faith,  but  was 
asserted  as  a  mere  pretense  to  extort  money  or  induce 
the  conveyance  of  property,  the  transaction  will  not  be 
upheld.  8  Cyc.  509;  6  Am.  &  Eng.  Encyc.  of  Law  (2nd 
Ed.)  714;  Knotts  v.  Preble,  50  lU.  226;  Adams  v. 
Crown  Coal  &  Tow  Co.,  supra.' ^ 

The  doctrine  announced  in  the  Walker  case  is  pecul- 
iarly applicable  to  the  facts  disclosed  by  this  record 
and  is  conclusive  of  the  right  of  appellant  to  recover 
upon  the  instrument  sued  on. 

Appellant's  motion  at  the  close  of  all  the  evidence  to 
instruct  the  jury  to  find  the  issues  for  it  and  to  assess 
its  damages  at  the  amount  due  upon  the  bill  of  ex- 
change should  have  been  allowed  and  the  peremptory 
instruction  tendered  with  such  motion  should  have 
been  given. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed with  a  finding  of  facts  to  be  incorporated  in  the 
judgment  of  this  court,  and  final  judgment  will  be 
entered  in  this  court  in  favor  of  appellant  and  against 
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appellee  for  $4,517.53,  together  with  costs,  and  also 
judgment  for  the  like  amount,  together  with  said  costs, 
in  favor  of  appellee  for  the  use  of  appellant  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
garnishee;  and  as  to  the  residue  of  the  sum  of  $6,000 
due  from  said  garnishee  to  appellee  that  appellee  have 
judgment  against  said  garnishee  therefor. 
Judgment  reversed  with  finding  of  facts  and  final  judg- 
ment in  this  court. 

Finding  of  Facts:  We  find  as  ultimate  facts  that 
appellee  is  indebted  to  appellant  in  the  sum  of  $4,517.53 
for  principal  and  interest  upon  the  bill  of  exchange 
sued  on;  that  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  as  garnishee  herein,  is  indebted  to  ap- 
pellee in  the  sum  of  $6,000;  that  appellant  was  not 
guilty  of  any  fraud  whereby  appellee  was  induced  to 
enter  into  the  compromise  agreement  wherein  the  bill 
of  exchange  sued  on  was  given  by  appellee,  and  that 
said  compromise  agreement  constitutes  a  good  and 
sufScient  consideration  for  said  bill  of  exchange. 


The  Delta  &  Pine  Land  Co.  v.  Henry  F.  Benton  et  al. 
On  Appeal  of  Clarence  A.  Tuttle,  Executor,  Appel- 
lant, v.  Charles  W.  Ward  and  Harriott  8.  Ward, 
Appellees. 

Gen.  No.  16,407. 

1.  Trusts — when  precise  words  creating  not  significant.  The 
precise  words  used  to  express  manifest  intention  to  create  a  trust 
are  of  minor  significance  when  the  donor's  son-in-law  is  the  trustee 
and  the  beneficiary  is  his  granddaughter. 

2.  Trusts — when  no  implication  that  do  not  take  effect  in  prae- 
nenti.  Even  if  a  donor  of  stock  in  trust  reserved  the  right  to  the 
dividends  during  his  lifetime,  that  fact  raises  no  implication  that 


636  Appellate  Coubts  of  Illinois. 

The  Delta  ft  Pine  Land  Ck).  v.  Benton,  171  111.  App.  635. 

tbe  gift  was  not  to  take  effect  in  praeaenti,  but  emphasizes  the  in- 
tention that  the  gift  should  be  absolute. 

3.  Tbusts — when  tniat  in  praeaenti  created,  A  trust  in  praeaenti 
is  created  where  the  language  employed  does  not  suggest  that  t 
gift  of  stock  was  other  than  absolute  and  to  become  eftectiTe 
immediately,  the  certificates  were  delivered  and  transferred  on  the 
books  and  the  subject-matter  and  the  inunaturity  of  the  benefi- 
ciary suggest  that  the  gift  should  properly  be  in  trust. 

4.  Tbusts — when  gilt  ia  inter  vivoa,  A  gift  in  trust  is  iaier 
vivoa  though  made  in  contemplation  of  death  if  the  dcMior  mani- 
fests an  intention  that  the  gift  shall  be  absolute  and  effective  tii 
praeaenti. 

5.  Tbusts — when  gift  not  cauaa  mortia,  A  gift  of  stock  in  tmst 
is  not  cauaa  mortia  where  the  language  of  the  donor  shows  an  in- 
tention that  the  gift  shall  be  absolute  and  effective  in  praeaenti 
and  where  the  certificates  are  delivered  and  transferred  on  the 
books  though  such  gift  was  made  "in  contemplation  of  death." 

6.  Tbusts — when  gift  not  void  aa  againat  widow.  A  gift  ol 
stock  in  trust  to  the  testator's  granddaughter  inter  vivoa  thongh 
in  contemplation  of  death  is  not  void  as  against  the  widow,  where 
the  gift  was  not  colorable  but  was  absolute  and  in  consideration 
of  love  and  affection  and  where  property  was  retained  out  of  whidi 
a  suitable  provision  was  made  for  the  widow. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Gbobgk 
A.  DuPUT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Affirmed.  Opinion  filed  August  12,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Steerb,  Williams  &  Stberb  and  Edwin  White 
Moore,  for  appellant. 

Holland  &  Elliott,  for  appellees. 

> 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

In  1902,  The  Delta  and  Pine  Land  Company,  a  Mis- 
sissippi corporation,  filed  its  bill  of  interpleader  in  the 
Superior  Court  against  Henry  F.  Benton,  Susan  D. 
Benton,  Alphonso  L.  Benton,  Harriott  S.  Ward  and 
Charles  W.  Ward  and  Henry  P.  Merriman,  executors 
of  the  will  of  George  C.  Benton,  deceased,  wherein  it 
alleged  that  George  C.  Benton,  deceased,  in  his  life- 
time was  the  owner  of  2,000  shares  of  its  capital  stock, 
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and  had  transferred  950  shares  of  said  stock  to  his 
brother  Henry  F.  Benton,  50  shares  to  his  brother 
Alphonso  L.  Benton,  and  1,000  shares  to  Charles  W. 
Ward,  and  that  said  shares  of  stock  so  transferred 
stood  on  the  books  of  the  corporation  in  the  names  of 
said  transferees,  respectively;  that  Susan  D.  Benton, 
the  widow  of  said  George  C.  Benton,  deceased,  had 
notified  complainant  that  she  claimed  an  interest  in 
the  shares  of  stock  so  transferred  to  Henry  F.  Benton 
and  Charles  W.  Ward,  and  demanded  of  complainant 
the  dividends  thereon;  that  Charles  W.  Ward  had 
notified  complainant  that  as  executor  of  the  will  of 
George  C.  Benton,  deceased,  he  claimed  the  shares  of 
stock  transferred  to  Henry  F.  Benton;  that  complain- 
ant was  informed  that  Harriott  S.  Ward,  a  minor, 
claimed  some  interest  or  title  in  some  of  said  shares 
of  stock,  the  nature  of  which  claim  of  title  was  to 
complainant  unknown;  that  dividends  had  been  de- 
clared on  said  stock,  payable  partly  in  promissory 
notes,  and  that  an  action  at  law  had  been  commenced 
against  complainant  by  said  Charles  W.  Ward  to  re- 
cover said  dividends;  that  complainant  was  willing  to 
pay  said  dividends  to  such  person  or  persons  as  should 
be  entitled  thereto,  as  the  court  should  direct,  and  of- 
fered to  bring  the  same  into  court,  etc. 

All  of  said  defendants  answered  said  bill  of  inter- 
pleader, and  Susan  D.  Benton  also  filed  her  cross-bill, 
wherein  she  alleged  that  the  said  shares  of  stock  so 
transferred  by  George  C.  Benton,  deceased,  to  Henry 
F.  Benton  and  Charles  W.  Ward,  were  gifts  causa 
mortis,  without  consideration,  made  by  said  George  C. 
Benton,  when  he  was  in  his  last  illness  and  because  of 
his  apprehension  of  a  speedy  dissolution,  and  for  the 
purpose  of  unlawfully  depriving  said  Susan  D.  Ben- 
ton of  her  share  thereof  as  his  widow  and  heir,  and 
with  the  expectation  and  intention  of  receiving  the 
dividends  thereon  during  his  lifetime,  and  of  resuming 
full  possession  of  said  shares  of  stock  in  the  event  of 
his  recovery,  and  said  gifts  were,  therefore,  invalid 
as  to  her. 
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Answers  were  filed  to  said  cross-bill  by  Henry  F. 
Benton,  by  George  Ward  and  Henry  P.  Merriman,  as 
executors  of  the  will  of  George  C.  Benton,  deceased, 
and  by  George  C.  Ward  individually,  and  by  Walter 
Ayer  as  guardicm  ad  litem  of  Harriott  S.  Ward. 

The  answer  of  Charles  W.  Ward  admits  the  transfer 
to  him  by  George  C.  Benton,  deceased,  of  1,000  shares 
of  said  stock,  but  avers  that  said  shares  of  stock  were 
given  to  him  irrevocably  in  trust  for  his  daughter,  Har- 
riott S.  Ward,  the  granddaughter  of  said  George  C. 
Benton,  deceased,  and  denies  that  said  gift  was  in 
fraud  of  the  rights  of  said  Susan  D.  Benton,  deceased. 

A  decree  was  entered  sustaining  the  bill  of  inter- 
pleader and  ordering  the  defendants  thereto  to  inter- 
plead and  adjust  their  several  claims  in  controversy. 

In  1907,  Susan  D.  Benton,  the  widow  of  George  C. 
Benton,  deceased,  died  testate,  and  thereupon  Clar- 
ence A.  Tuttle,  the  executor  of  her  will,  was  substituted 
as  cross-complainant. 

The  matters  in  controversy  relative  to  the  gift  by 
George  C.  Benton,  deceased,  to  Henry  F.  Benton  of 
950  shares  of  stock,  were  amicably  adjusted  between 
the  parties,  and  the  issues  remaining  to  be  determined 
between  Tuttle,  as  executor  of  the  will  of  Susan  D.  Ben- 
ton and  Charles  W.  Ward  and  Harriott  S.  Ward,  were 
referred  to  the  master  to  take  and  report  the  proofs 
together  with  his  findings  thereon. 

The  master  found  that  the  gift  of  1,000  shares  of 
said  stock  by  George  C.  Benton  in  his  lifetime  to 
Charles  W.  Ward  was  a  gift  inter  vivos  to  the  latter 
in  trust  for  Harriott  S.  Ward ;  that  said  gift  was  one 
which  said  George  C.  Benton  had  a  lawful  right  to 
make  and  was  not  in  fraud  of  the  rights  of  his  widow, 
Susan  D.  Benton,  and  concluded  with  a  recommenda- 
tion that  a  decree  be  entered  dismissing  the  cross-bill 
of  Clarance  A.  Tuttle,  as  executor,  at  his  costs  for 
want  of  equity.  The  exceptions  filed  by  said  cross- 
complainant  to  the  Master's  report  were  overruled  by 
the  chancellor,  and  certain  exceptions  filed  thereto  by 
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the  defendants,  Charles  W.  and  Harriott  S.  Ward, 
were  passed  without  any  ruling  thereon,  because  not 
deemed  necessary  to  the  disposition  of  the  questions 
involved,  and  a  decree  was  entered  in  accordance  with 
the  master's  recommendations.  Clarence  A.  Tuttle, 
as  executor  of  the  will  of  Susan  D.  Benton,  deceased, 
prosecutes  this  appeal  to  reverse  said  decree. 

In  re  Estate  of  George  C.  Benton,  deceased,  234  111. 
366,  involved  the  imposition  of  a  tax  under  the  Inheri- 
tance Tax  law  upon  the  gift  of  the  1,000  shares  here 
in  question,  and  it  was  held  that  the  gift  was  made  by 
George  C.  Benton,  deceased,  in  contemplation  of  his 
death,  and  that  the  tax  was  properly  imposed  upon 
it.  The  facts  disclosed  by  the  evidence  in  the  case  at 
bar  are  not  materially  variant  from  the  facts  as  stated 
by  Mr.  Justice  Vickers,  in  the  opinion  of  the  court  in 
the  tax  case,  and  we  here  adopt  such  statement. 

Alphonso  L.  Benton,  a  brother  of  George  C.  Benton, 
testified  that  he  had  a  talk  with  George  C.  Benton, 
within  a  month  preceding  his  death,  concerning  a  gift 
or  transfer  to  Charles  W.  Ward  of  the  1,000  shares  of 
stock  in  question;  that  he  then  said  he  had  given  to 
Ward,  in  trust  for  his  daughter,  Harriott,  $100,000; 
that  he  had  nothing  to  show  for  it,  but  he  had  Ward's 
word  of  honor  that  he  would  care  for  it  for  his  daugh- 
ter, Harriott;  that  it  was  in  trust  to  him  (Ward) ;  that 
he  said  afterwards  there  was  an  understanding  be- 
tween them  that  he  should  have  the  income,  if  he 
needed  it,  from  that  during  his  lifetime;  that  he  did 
not  say  that  was  a  condition  of  the  gift,  but  that  that 
was  the  understanding  afterwards  between  him  and 
Ward. 

William  A.  Purcell  and  Leila  Benton  testified  that 
George  C.  Benton  made  substantially  similar  state- 
ments to  them  with  reference  to  the  gift  of  said  1,000 
shares  of  stock  to  Ward. 

The  testimony  of  Charles  W.  Ward  in  a  prior  pro- 
ceeding in  the  Probate  Court  relative  to  said  gift  was 
offered  in  evidence  by  appellant  in  the  hearing  before 
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the  master,  and  it  appears  therefrom  that  upon  the 
occasion  of  the  gift  to  him  of  said  1,000  shares  of 
stock,  George  C.  Benton  said  with  reference  thereto: 
**Now,  I  am  giving  this  to  you,  and  I  want  you  to 
promise  me  that  you  will  give  it  to  your  daughter  Har- 
riott,** and  that  he  (Ward)  so  promised. 

First:  It  is  urged  that  no  trust  in  praesenti  was 
created  by  the  terms  of  the  gift 

The  two  certificates,  one  for  350  shares  and  one 
for  650  shares,  had  been  regularly  transferred  upon 
the  books  of  the  corporation  to  Ward  when  they  were 
delivered  to  him  by  George  C.  Benton.  There  was  an 
actual  change  of  possession  and  delivery  of  the  cer- 
tificates as  a  gift,  and  there  is  no  suggestion  in  the 
language  employed  by  the  donor  when  the  certificates 
were  delivered,  that  the  gift  was  other  than  absolute 
and  irrevocable,  or  that  it  was  not  to  become  eflFective 
immediately. 

Harriott  A.  Ward,  the  granddaughter  of  the  donor, 
and  the  intended  beneficiary  of  the  gift,  was  a  minor 
seven  years  of  age.  The  subject-matter  of  the  gift  and 
the  immaturity  and  incapacity  of  the  beneficiary  ob- 
viously suggested  that  the  gift  should  properly  be 
made  in  trust  to  her  father  for  the  use  and  benefit  of 
such  beneficiary.  More  apt  language  might  have  been 
employed  by  the  donor  to  express  his  manifest  inten- 
tion to  create  a  trust  for  his  granddaughter,  and  to 
determine  the  scope  of  such  trust,  but  when  the  inti- 
mate relation  existing  between  the  parties  involved 
is  considered,  the  precise  language  employed  is  of 
minor  significance.  In  Trubey  v.  Pease,  240  HI.  513, 
the  law  was  announced  as  **well  settled  that  title  to 
personal  property  by  gift  may  be  passed  by  deUvery  of 
it  by  the  owner  to  another  as  trustee  for  the  donee. 
In  such  case,  delivery  to  the  trustee  is  deemed  in  law 
delivery  to  the  donee,  and  divests  the  donor  of  all  con- 
trol over  or  right  or  title  in  the  property,  and  the  gift 
is  irrevocable.**  It  is  there  further  said:  ** Whether 
a  trust  exists  is  to  be  determined  from  the  proof,  hav- 
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ing  in  view  all  the  surrounding  facts  and  circumstances, 
and  the  intention  of  the  parties,  and  the  proof  must  be 
clear  and  explicit.  The  words  or  acts  relied  upon  as 
creating  the  trust  must  show  clearly  and  unequivocally 
the  intention  of  the  donor.  * ' 

In  Orr  v.  Yates,  209  111.  222,  it  is  held  that  no  par- 
ticular form  or  words  are  necessary  to  create  a  trust. 

Mr.  Pomeroy  says:  **No  precise  form  of  words  is 
necessary  to  create  a  trust  but  the  intention  must  be 
clear.  No  technical  words  need  be  used  even  the 
words  Hrust*  or  trustee'  are  not  essential.*'  Pom- 
eroy's  Eq.  Jur.  (3rd  Ed.)  1009. 

If  it  be  conceded,  contrary  to  the  findings  of  the 
master,  that  the  donor  reserved  the  right  to  the  di- 
vidends'* upon  the  stock  during  his  lifetime,  such  fact 
raises  no  implication  that  the  gift  was  not  to  take  ef- 
fect in  praesenti.  Stock  v.  Seegar,  99  111.  App.  353; 
Martin  v.  Martin,  170  111.  18 ;  Hall  v.  Hall,  118  111.  App. 
544;  Seavey  v.  Seavey,  30  111.  App.  625.  Indeed,  a 
reservation  of  the  dividends  only  serves  rather  to 
emphasize  the  intention  of  the  donor  that  the  gift  of 
the  principal  should  be  absolute  and  irrevocable. 

Although  the  motives  which  prompted  the  gift  in 
question  and  the  gift  of  950  shares  of  stock  to  Henry 
F.  Benton  made  at  about  the  same  time  were  the  same, 
the  gifts  were  different  in  terms  and  effect.  The  gift 
to  Ward,  in  trust  for  Harriott,  was  absolute,  uncon- 
ditional and  operative  in  praesenti,  while  the  gift  to 
Henry  F.  Benton  was  to  become  effective  for  distribu- 
tion, as  was  said  by  the  donor,  **When  I  pass  away 
and  my  debts  are  paid.*' 

Second :  It  is  insisted  that  the  gift  in  question  was 
a  gift  causa  mortis,  because  it  was  made  by  the  donor 
in  contemplation  of  death  and  that  the  distinguishing 
feature  of  such  a  gift,  viz.,  that  it  is  conditional  and 
only  becomes  effective  upon  the  death  of  the  donor, 
necessarily  attached.  It  would  serve  no  useful  pur- 
pose to  enter  into  an  extended  discussion  of  the  much 
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mooted  question  relating  to  the  precise  physical  con- 
dition and  mental  attitude  of  a  donor  of  personal  prop- 
erty necessary  to  constitute  a  gift  causa  mortis  as  a 
matter  of  law;  whether  the  donor  must  be  ''tn  ca^ 
tremis/'  or  **in  his  last  sickness,*'  or  **on  his  death- 
bed/' or  must  be  in  apprehension  of  **  immediate 
death,"  or  **  speedy  death,"  or  in  fear  of  * 'immediate 
danger  then  imminent,"  or  whether,  as  in  the  case  at 
bar,  a  gift  made  merely  **in  contemplation  of  death" 
is  sufficient.  That  a  gift,  although  made  in  contempla- 
tion of  death,  is  a  gift  inter  vivos,  if  the  donor  mani- 
fests an  intention  that  the  gift  shall  be  absolute,  irre- 
vocable and  effective  in  praesenti,  cannot  be  questioned. 
Estate  of  Merrifield  v.  The  People,  212  Bl.  400.  In 
In  re  Estate  of  Benton,  supra,  it  was  said:  **The  con- 
tention that  a  gift  made  *in  contemplation  of  death' 
should  be  construed  as  equivalent  to  a  gift  causa  mor- 
tis is,  we  think,  more  plausible  than  sound." 

We  are  clearly  of  opinion  that  the  gift  here  involved 
was  a  gift  inter  vivos  and  not  a  gift  cai^sa  mortis. 

Third :  It  is  contended  that,  even  though  the  trans- 
action be  held  to  constitute  a  gift  inter  vivos,  that, 
as  it  was  made  in  contemplation  of  death  without  a 
valuable  consideration,  and  for  the  purpose  of  defeat- 
ing the  rights  of  the  donor's  widow,  as  his  heir,  in  the 
event  she  renounced  the  provisions  of  his  will  in  her 
favor,  it  was  void  as  against  her. 

As  applied  to  the  facts  in  this  case,  we  conceive  the 
rule  announced  in  Padfield  v.  Padfield,  78  111.  16,  re- 
affirmed in  Blankenship  v.  Hall,  233  111.  116,  to  be  de- 
cisive against  appellant's  contention. 

In  the  former  case  it  is  said:  The  doctrine  is 
correctly  stated  in  Kerr  on  Fraud  and  Mistake,  220, 
in  a  note.  It  is  there  said :  *  *  There  can  be  no  doubt  of 
the  power  of  a  husband  to  dispose  absolutely  of  his 
property  during  his  life,  independently  of  the  concur- 
rence, and  exonerated  from  the  claim  of  his  wife,  pro- 
vided the  transaction  is  not  merely  colorable,  and  be 
unattended  with  circumstances   indicative   of  fraud 
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upon  the  rights  of  the  wife.  If  the  disposition  of  the 
hnsband  be  bona  fide,  and  no  right  is  reserved  to  him, 
though  made  to  defeat  the  right  of  the  wife,  it  will  be 
good  against  her.''  In  the  case  at  bar,  as  we  have 
heretofore  held,  the  gift  was  not  colorable,  but  was 
absolute  and  irrevocable.  It  was  made  by  the  donor 
upon  good  and  sufficient  consideration,  viz.,  love  and 
aflFection  for  his  granddaughter.  The  donor  still  re- 
tained ample  property  out  of  which  he  made  sufficient 
and  suitable  provision  by  will  for  his  widow,  the  benefit 
of  which  provision  she  elected  to  renounce. 
The  decree  is  right  and  wUl  be  affirmed. 

Decree  affirmed. 


Anton  Kosiba,  Befendant  in  Error,  j.  Jacob  Oallnskl, 
(Standard  OH  Company,  garnishee).  Plaintiff  in 
Error. 

Oen.  No.  16,435. 

ESzsMPTioKS — burden  an  whom  to  8hotD  wages  are  exempt  The 
tmrden  under  the  general  exemption  law  is  on  the  garnishee  or 
judgment  debtor  to  show  that  wages  are  exempt  by  proof  that  such 
judgment  debtor  does  not  have  property  to  exceed  in  value  the 
amount  exempted. 

SSrror  to  the  Municipal  Oourt  of  Chicago;  the  Hon.  Hugh  R. 
SncwAST,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Af&rmed.    Opinion  filed  August  12,  1912. 

MoBToia;  H.  Eddy,  for  plaintiff  in  error. 

Frank  Foster,  for  defendant  in  error;  R.  F.  Kom- 
PABB,  of  connsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  attachment  instituted  in  the 
Municipal  Court  by  Anton  Kosiba  against  Jacob  Oa- 
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linski,  wherein  the  Standard  Oil  Company  was  sum- 
moned as  garnishee.  The  verified  answer  of  the  gar- 
nishee sets  forth  that  Galinski  is  and  was  at  the  date 
of  the  service  of  summons  in  its  employ ;  that  it  then 
had  in  its  possession  the  sum  of  $36.92  due  said  Ga- 
linski as  wages  from  September  16th  to  October  Ist, 
1909 ;  that  Galinski  was  in  its  employ  at  Whiting,  Indi- 
ana; that  he  is  a  married  man  and  residing  with  his 
family,  a  householder,  and  a  resident  of  the  State  of 
Indiana;  that  the  wages  aforesaid  were  earned,  due 
and  payable  to  the  said  Jacob  Galinski  in  said  Whiting, 
Indiana;  that  it  claims  said  wages  as  being  exempt 
under  Section  34,  Chapter  62,  of  Hurd^s  Revised  Stat- 
utes, relating  to  the  wages  of  nonresidents;  that  un- 
der the  laws  of  the  State  of  Indiana  wages  of  resident 
householders  residing  with  their  family  are  exempt 
from  garnishment  proceedings  to  the  amount  of  $600 ; 
that  it  is  not  indebted  to  the  said  Galinski  in  any 
amount  whatsoever;  and  that  it  has  not,  nor  did  it 
have  at  the  date  of  service  of  summons,  in  its  control, 
possession  or  agency,  any  property,  money,  credits, 
or  effects  of  any  kind  or  nature,  due  or  to  become  due, 
except  as  above  stated,  belonging  to  the  said  Galinski. 

The  traverse  of  the  plaintiff  to  said  answer  of  the 
garnishee  states  that  at  the  beginning  of  said  suit  the 
defendant,  Galinski,  was  in  the  possession  of  real  and 
personal  property,  goods  and  chattels  of  an  amount  in 
excess  of  $600,  and  denies  that  said  defendant  is  en- 
titled to  the  benefit  of  the  exemption  laws  of  the  State 
of  Indiana,  because  said  defendant  has  not  claimed  his 
exemptions  under  the  exemption  laws  of  the  State  of 
Illinois  or  of  the  State  of  Indiana. 

Upon  a  trial  by  the  court  judgment  was  entered  in 
favor  of  the  plaintiff  against  the  defendant  for  his 
damages  assessed  at  $50,  and  judgment  was  also  en- 
tered in  favor  of  the  defendant  for  the  use  of  the  plaint- 
iff against  the  garnishee  for  $36.92,  to  reverse  which 
latter  judgment  the  garnishee  prosecutes  this  writ  of 
error. 
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Section  34,  chapter  62,  of  the  Statutes  of  this  State, 
relating  to  garnishment,  is  as  follows: 

**And  whenever,  in  any  proceedings  in  any  court  of 
this  State,  to  subject  the  wages  due  to  any  person  to 
garnishment,  it  shall  appear,  that  such  person  is  a  non- 
resident of  the  State  of  Illinois,  that  the  wages  earned 
by  him  were  earned  and  payable  outside  the  State  of 
Illinois,  the  said  person,  whose  wages  are  so  subjected 
to  garnishment,  shall  be  allowed  the  same  exemption 
as  is  at  the  time  allowed  to  him  by  the  law  of  the  State 
in  which  he  so  resides/'    Kurd's  Statute  1909,  1217. 

There  were  offered  in  evidence  sections  713,  714  and 
715  of  Bums'  1901  Ann.  Statutes  of  Indiana,  which 
provide  as  follows: 

Section  713.  *  *  Before  a  debtor  shall  receive  the  bene- 
fit of  the  exemption  provided  by  this  Act,  he  shall 
make  out  and  deliver  to  the  ofiScer  holding  the  execu- 
tion a  schedule  of  all  his  property,  as  now  required  by 
law,  in  case  an  exemption  from  sale  on  execution  is 
claimed. ' ' 

Section  714.  **  Before  any  person  shall  be  entitled 
to  the  benefit  of  the  provisions  of  the  above  recited 
act,  he  shall  make  out  and  deliver  to  the  sheriff  or 
other  officer  having  the  writ,  an  inventory  of  all  of 
his  or  her  real  estate,  within  or  without  this  State, 
money  on  hand  or  on  deposit  within  or  without  this 
State,  rights,  credits  and  choses  in  action,  and  all  per- 
sonal property  of  every  description  whatever  belong- 
ing to  him  or  in  which  he  had  any  interest  at  the  date 
of  the  issuing  of  the  writ,  and  make  and  subscribe 
an  affidavit  to  the  same  and  that  such  inventory  con- 
tains a  full  and  true  account  of  all  such  property  as 
required  in  this  act  to  be  set  out  in  the  said  inventory, 
had  or  held  by  him  at  the  time  such  writ  was  issued ; 
and  if  any  property  has  been  disposed  of  by  him  since 
the  issuing  of  the  writ,  such  affidavit  shall  show  that 
fact,  and  how  the  same  has  been  disposed  of,  and  what 
disposition  he  has  made  of  the  proceeds;  and  until 
such  inventory  and  affidavit  shall  be  furnished  to  such 
officer,  he  shall  not  set  apart  any  property  to  the  exe- 
cution-defendant as  exempt  from  execution." 
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Section  715.  **  An  amount  of  property  not  exceeding 
in  value  $600,  owned  by  any  resident  householder,  shall 
not  be  liable  to  sale  on  execution  or  any  other  final 
process  from  a  court  for  any  debt  growing  out  of  or 
founded  upon  a  contract  express  or  implied  after  the 
taking  effect  of  this  Act.'* 

The  wage  exemption  of  a  resident  householder  in 
the  State  of  Indiana  comes  within  the  provisions  of 
section  715,  above  quoted  of  the  general  exemption 
law.    Pomeroy  v.  Beach,  149  Ind.  511. 

It  is  insisted  on  behalf  of  plaintiff  in  error  that 
the  answer  filed  by  it,  wherein  it  merely  olaims  the 
amount  of  wages  in  its  possession  belonging  to  the 
judgment  debtor  as  exempt  under  the  provision  of 
said  section  715,  casts  the  burden  on  the  def aidant  in 
error  to  show  that  the  judgment  debtor  has  an  amount 
of  property  exceeding  in  value  $600,  and  that  the 
wages  in  the  possession  of  the  plaintiff  in  error  are 
not  exempt  from  garnishment.  It  is  contended  on  be- 
half of  defendant  in  error  that  the  mere  claim  by 
plaintiff  in  error  that  the  wages  are  exempt  does  not 
establish  such  exemption,  but  that  the  burden  of  show- 
ing that  such  wages  are  in  fact  exempt  is  on  plaintiff 
in  error,  and  that  before  such  exemption  is  available 
to  the  judgment  debtor  it  is  incumbent  upon  him  to 
make  a  complete  schedule  or  inventory  of  his  property, 
as  provided  in  sections  713  and  714,  above  quoted. 

While  it  may  well  be  doubted  whether  said  sections 
713  and  714  can  be  given  any  extra  territorial  effect, 
so  as  to  require  a  judgment  debtor  residing  in  the 
State  of  Indiana  to  comply  with  the  provisions  of  said 
sections  in  order  to  avail  himself  of  his  exemptions 
in  a  garnishment  proceeding  instituted  in  this  State, 
we  are  clearly  of  opinion  that  the  burden  is  on  the 
garnishee  or  the  judgment  debtor  to  show  that  the 
wages  claimed  to  be  exempt  under  a  general  exemp- 
tion law  are  exempt  in  fact.  McMasters  v.  Alsop,  85 
m.  157.  Undoubtedly  it  would  be  otherwise,  and  such 
rule  would  not  be  applicable,  if  the  statute  declared  a 
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specific  amount  of  wages  to  be  exempt.  In  the  latter 
case  the  answer  of  the  garnishee,  disclosing  the  amount 
of  wages  due  the  judgment  debtor,  and  claiming  the 
specific  amount  fixed  by  the  statute  as  exempt,  would 
operate  to  avail  the  judgment  debtor  of  his  exemption 
to  the  extent  of  the  amount  fixed  by  the  statute. 

When  a  garnishee  answers  that  he  is  not  indebted 
to  the  judgment  debtor,  or  that  he  has  no  property  of 
the  judgment  debtor  in  his  custody  or  control,  it  de- 
volves upon  the  judgment  creditor  to  show  that  the  an- 
swer is  untrue,  and  this  is  what  is  decided  in  Manow- 
sky  V.  Conroy,  33  111.  App.  141,  cited  and  relied  upon 
by  plaintiff  in  error. 

In  the  absence  of  any  proof  by  plaintiff  in  error,  or 
by  the  judgment  debtor,  that  the  latter  did  not  have  an 
amount  of  property  exceeding  in  value  $600,  the  find- 
ing of  the  trial  court  was  right  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Robert  Ovens^  Appellee,  v.  Chicago  City  Railway  Com- 
pany, Appellant. 

Oen.  No.  16,449. 

1.  dTBEET  BAILBOAD8 — evidence  in  collision  accident  sufficient  to 
go  to  the  jury,  A  man  driving  a  buggy  on  street  car  tracks  be- 
cause of  snow  banked  upon  the  sides  of  the  tracks,  at  night  and  in 
a  dimly  lighted  and  sparsely  settled  part  of  a  city,  was  struck  by 
an  overtaking  electric  car.  He  testified  that  he  looked  when  about 
two  blocks  back  and  saw  no  car  and  had  no  notice  of  the  approach 
of  a  car  until  it  was  fifteen  feet  away,  too  late  for  him  to  suc- 
cessfully clear  the  track.  The  motorman  testified  he  observed  the 
buggy  when  sixty  feet  away,  that  the  car  was  going  eight  miles 
an  hour,  that  he  sounded  the  gong  and  made  unavailing  efforts  to 
stop  the  car,  and  that  the  driver  was  partly  out  of  the  track  and 
turned  in,  in  front  of  the  car.  The  conductor,  who  had  been  dis- 
charged and  whose  testimony  was  weakened  by  evidence  of  threats 
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and  contradictory  statements,  testified  that  the  motorman  was  not 
looking  ahead  and  did  not  have  his  hands  on  the  controller  or 
brake.    Held,  It  was  proper  to  refuse  a  peremptory  instmcticm. 

2.  Street  railroads — when  evidence  of  conditions  observed  sub- 
sequent to  accident  is  admissible.  Where  a  man  driving  a  buggy 
is  struck  by  an  overtaking  electric  car  at  night  and  there  was 
sufficient  snow  on  the  ground  to  enable  persons  to  observe  tbe 
tracks  of  the  buggy  wheels  and  other  conditions  upon  the  ground, 
witnesses  may  testify,  within  proper  restrictions,  as  to  the  condi- 
tions they  actually  observed  at  the  scene  of  the  accident  the  fol- 
lowing morning. 

3.  Street  railroads — when  evidence  of  conditions  observed  tit&- 
sequent  to  accident  is  inadmissible.  Where  a  man  driving  a  buggy 
is  struck  by  an  overtaking  electric  car  at  night  and  is  thrown  under 
the  fender  and  there  was  sufficient  snow  upon  the  ground  to  enable 
persons  to  observe  the  tracks  of  the  buggy  wheels  and  other  condi- 
tions upon  the  ground,  it  is  improper  to  permit  a  witness  who 
examined  the  scene  of  the  accident  the  following  morning  to  state» 
without  further  explanation  or  identification,  that  he  saw  'the 
dragging  of  something  along  on  the  street  car  track." 

4.  Street  railroads^ — when  ordinance  requiring  light  on  vehicle 
is  admissible.  Where  a  person  driving  on  street  car  tracks  in  a 
sparsely  settled  and  dimly  lighted  locality  in  the  night  time  with- 
out a  light  on  his  buggy  is  struck  by  an  overtaking  electric  car, 
an  ordinance  declaring  it  unlawful  for  any  wheeled  vehicle  to  use 
the  streets  without  displaying  a  light  within  the  period  stated 
therein  is  admissible. 

5.  Evidence — when  speculative  opinion  of  physician  is  prejudi- 
cial. Where  evidence  as  to  the  character  and  extent  of  a  personal 
Injury  is  sharply  conflicting  and  the  damages  awarded  were  nec^- 
sarily  based  upon  permanency  of  injury,  a  speculative  opinion  of  a 
physician  as  to  certain  conditions  and  symptoms,  "the  condition 
may  go  on  for  life,  it  might  increase,  it  might  even — it  might 
change  or  get  better,  although  the  length  of  time  that  the  injury, 
such  a  symptom  persisted,  makes  it  less  and  less  apt  to  improve," 
is  prejudicial. 

6.  Witnesses — when  instruction  as  to  bias  of  employe  is  in- 
accurate. An  instruction  In  a  street  railway  accident  case  that 
the  fact  that  any  witness  was  or  had  been  in  the  employ  of  either 
the  plaintiff  or  defendant  might  be  considered  by  the  jury  in  de- 
termining the  weight  to  be  given  to  the  testimony  of  such  witness 
is  improper  when  the  only  witnesses  within  such  class  were  those 
called  by  the  defendant. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superioi 
Court  of  Cook  county;  the  Hon.  Henry  V.  Freeman,  Judge,  pr* 
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dldlng.    Heard  in  tbe  Branch  Appellate  Court  at  the  March  term. 
1910.    Reversed  and  remanded.    Opinion  filed  August  12,  1912. 

James  G.  Condon  and  C.  LeEoy  Beown,  for  appel- 
lant. 

I 

James  L.  Bynum  and  S.  P.  Douthart,  for  appellee ; 
GuBBiN,  Gallagher  &  Barrett,  of  counsel. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee  against  appellant  to  re- 
cover damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  appellant.  A 
trial  in  the  Superior  Court  resulted  in  a  verdict  and 
judgment  against  appellant  for  $4,500,  from  which 
judgment  this  appeal  is  prosecuted.  The  declaration 
charges  that  while  appellee  was  driving  south  on  West- 
em  avenue  in  the  exercise  of  due  car  for  his  own 
safety,  appellant  so  carelessly,  negligently,  wantonly 
and  wilfully  drove  and  managed  a  south-bound  electric 
trolley  car,  that  said  car  then  and  there  ran  into  ap- 
pellee 's  buggy,  and  appellee  was  thereby  thrown  from 
said  buggy  down  to  the  ground  and  said  buggy  and 
said  electric  car  then  and  there  ran  over  and  upon 
him,  injuring  him,  etc.  The  charge  in  the  declaration 
that  the  act  of  appellant  was  wanton  and  wilful  was 
abandoned  by  appellee  upon  the  trial. 

On  February  10,  1905,  appellant  maintained  and 
operated  on  Western  avenue  between  63rd  and  68th 
streets  a  double  track  street  railway,  whereon  cars 
were  propelled  north  and  south  by  electricity.  On 
that  day  following  a  considerable  fall  of  snow,  the 
snow  had  been  cleared  from  and  between  the  tracks 
and  banked  upon  either  side  of  the  tracks,  so  that  the 
only  portion  of  the  street  available  for  travel  with 
vehicles  was  the  cleared  space  upon  and  between  the 
tracks.  At  about  eleven  o'clock  at  night  appellee,  driv- 
ing in  a  single  buggy,  entered  upon  Western  avenue 
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from  63rd  street  and  proceeded  to  drive  south  on  or 
between  the  tracks.  When  appellee  reached  a  point 
between  63rd  and  64th  streets  he  observed  a  north- 
bound car  as  it  passed  and  looked  north,  but  saw  no 
car  approaching  from  that  direction.  The  locality  was 
sparsely  settled  and  dimly  lighted.  The  night  was 
dark,  and  the  temperature  was  about  at  zero.  While 
driving  south  appellee  ^s  limbs  were  tightly  enolosed 
in  a  blanket,  and  he  wore  a  heavy  overcoat  of  which 
the  collar  was  turned  up,  and  a  cap  which  was  pulled 
down  over  his  ears.  Thus  attired  he  drove  at  a  slow 
trot  without  looking  back  to  see  whether  a  car  was 
approaching  from  the  north  until  he  reached  a  point 
where  66th  street,  if  it  ran  through,  would  intersect 
Western  avenue,  or  a  point  between  67th  and  68th 
streets,  when  his  buggy  was  struck  by  a  south-bound 
car,  and  he  was  thrown  to  the  ground  and  injured. 
There  was  no  light  on  appellee's  buggy. 

Appellee  testified  that  he  drove  south  in  the  south- 
bound track;  that  he  heard  no  warning  signal,  and 
was  not  aware  of  the  approach  of  the  car  until  he 
heard  the  grinding  noise  of  a  car  in  motion  at  a  dis- 
tance of  ten  or  fifteen  feet  behind  him ;  that  he  turned 
immediately  and  saw  the  car  and  hurriedly  pulled  his 
horse  to  the  south-east  in  an  effort  to  clear  the  track ; 
that  when  the  car  struck  the  buggy  he  thought  the 
horse  was  in  the  east,  or  north-bound  track,  and  that  all 
but  the  left  hind  wheel  of  the  buggy  had  cleared  the 
south-bound  track;  that  although  the  headlight  in  the 
car  was  dim,  the  car  was,  otherwise,  well-lighted,  and 
he  could  have  seen  it  approaching  a  distance  of  at 
least  two  blocks. 

Kucera,  the  motorman,  testified  on  behalf  of  appel- 
lant that  he  first  observed  the  buggy  when  it  was  fifty 
or  sixty  feet  ahead  of  him;  that  the  headlight  would 
show  a  distance  of  twenty  or  thirty  feet  in  front  of 
the  car;  that  the  car  was  then  going  at  a  speed  of 
about  eight  miles  an  hour ;  that  as  soon  as  he  saw  the 
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buggy  he  tapped  the  gong  and  applied  the  brake,  and 
that  when  within  twenty-five  or  thirty  feet  from  the 
buggy,  he  released  the  brake,  reversed  the  power  and 
applied  the  sand,  and  just  as  he  did  so,  appellee,  who, 
up  to  that  time  was  driving  between  the  rails  of  the 
north-bound  track  and  in  the  space  between  the  two 
tracks,  so  that  the  car  would  have  cleared  the  buggy 
about  a  foot,  started  to  turn  toward  the  south-bound 
track  immediately  in  front  of  the  car  and  so  was  struck ; 
that  at  that  time  the  car  was  running  at  a  speed  of 
about  two  miles  an  hour  and  ran  about  five  feet  after 
it  struck  the  buggy;  that  appellee  was  thrown  under 
the  fender  of  the  car  where  he  remained  about  fifty 
minutes  until  help  was  secured  to  assist  in  raising  the 
car. 

Abbott,  the  conductor,  who  was  subsequently  dis- 
charged by  appellant,  testified  as  a  witness  for  appel- 
lee that  at  the  time  of  the  collision  the  car  was  running 
at  a  speed  of  between  nine  and  ten  miles  an  hour ;  that 
the  motorman  was  on  the  front  platform  with  his  cap 
over  his  ears,  his  coat  collar  turned  up,  a  handkerchief 
tied  across  his  face  just  beneath  his  eyes,  and  was  fac- 
ing the  west,  striking  his  hands  on  his  back,  and  hav- 
ing no  hand  on  the  controller  or  on  the  brake;  that 
the  first  the  witness  knew  of  the  collision  was  when 
he  saw  or  heard  the  glass  come  in  on  the  platform; 
that  the  car  ran  about  100  feet  before  it  was  stopped ; 
that  when  appellee  was  taken  from  beneath  the  fender 
he  had  a  blanket  around  him  from  his  heels  to  his 
waist,  and  another  blanket  from  his  waist  over  his 
head ;  that  from  64th  street  until  the  collision  occurred 
he  was  standing  in  the  front  end  of  the  car  looking 
south  and  southwest  at  the  motorman  through  the 
glass  in  the  sliding  door,  but  did  not  see  the  horse  and 
buggy  until  after  the  collision.  The  probative  force  of 
Abbott  ^s  testimony  is  appreciably  weakened  by  the 
fact  that  he  made  a  wholly  contradictory  written  state- 
ment immediately  following  the  accident  as  to  the 
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manner  of  its  occurrence,  and  by  the  testimony  of 
several  witnesses  as  to  statements  made  by  him  to  the 
effect  that  if  he  was  not  restored  to  his  position,  or 
was  not  given  a  substantial  sum  of  money  he  would  get 
even  with  appellant  by  testifying  against  it  in  the  case. 

As  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  another  trial  because  of  error  in  the  in- 
structions and  in  the  admission  of  evidence,  we  refrain 
from  a  discussion  of  the  facts  disclosed  by  the  com- 
petent evidence  in  the  record  bearing  upon  the  ques- 
tions of  appellant  *s  alleged  negligence  and  the  exer- 
cise by  appellee  of  due  care  for  his  own  safety,  further 
than  to  say  that  upon  the  evidence  adduced  the  per- 
emptory instructions  tendered  by  appellant  were  prop- 
erly refused. 

The  competent  evidence  bearing  upon  the  character, 
extent  and  permanency  of  the  injuries  sustained  by 
appellee  is  close  and  conflicting. 

The  evidence  tends  to  show  that  on  the  night  of  the 
accident  and  the  morning  following  there  was  suflS- 
cient  snow  on  the  ground  to  enable  persons  to  observe 
the  tracks  of  wheels  and  other  conditions  appearing 
upon  the  ground  at  and  about  the  place  where  the  ac- 
cident occurred,  and  the  testimony  of  the  witnesses, 
Laskey  and  Alexander  Ovens,  within  proper  restric- 
tions, as  to  the  conditions  they  actually  observed  there 
the  following  morning,  was  not  improperly  admitted, 
but  the  witness,  Alexander  Ovens,  was  improperly  per- 
mitted to  state,  without  further  explanation  or  iden- 
tification, that  he  saw  **the  dragging  of  something 
along  on  the  street-car  track.*/  There  had  been  no 
additional  snow  fall  during  the  night  or  the  next  morn- 
ing, and  as  the  witnesses  testified  that  they  saw  wheel 
tracks  of  but  one  buggy,  the  suggestion  by  coimsel  for 
appellant  that  the  tracks  made  by  other  vehicles  may 
have  obscured  the  tracks  made  by  the  wheels  of  ap- 
pellee *s  buggy  is  without  force. 

Over  the  objection  of  appellant,  Dr.  Adams,  called 
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by  appellee  as  an  expert,  was  permitted  to  state  his 
admittedly  purely  speculative  opinion  as  to  the  per- 
manency of  certain  conditions  and  symptoms  claimed 
by  appellee  to  be  the  result  of  the  injury.  Referring 
to  the  subject-matter  of  the  inquiry  the  witness  said : 
**The  condition  may  go  on  for  life,  it  might  increase, 
it  might  even — it  might  change  or  get  better,  although 
the  length  of  time  that  the  injury,  such  a  symptom 
persisted,  makes  it  less  and  less  apt  to  improve.*' 

In  Lauth  v.  Chicago  Union  Traction  Co.,  244  111.  244, 
it  was  held  that  consequences  which  are  contingent, 
speculative  or  merely  possible  are  not  proper  to  be 
considered  in  ascertaining  the  damages ;  that  it  is  not 
enough  that  the  injuries  received  may  develop  into 
more  serious  conditions  than  those  which  are  visible 
at  the  time  of  the  injury,  nor  even  that  they  are  likely 
to  so  develop;  that  to  entitle  a  plaintiff  to  recover 
present  damages  for  apprehended  future  consequences 
there  must  be  such  a  degree  of  probability  of  their  oc- 
curring as  amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury.  In  view  of  the 
fact  that  the  competent  evidence  relating  to  the  char- 
acter and  extent  of  appellee's  injuries  is  sharply  con- 
flicting, and  of  the  further  fact  that  the  damages 
awarded  by  the  jury  were  necessarily  predicated  upon 
a  finding  that  the  injuries  sustained  were  permanent, 
the  action  of  the  court  in  permitting  Dr.  Adams  to 
state  his  merely  speculative  opinion  in  the  language 
quoted  was  prejudicial  to  appellant. 

As  bearing  upon  the  question  of  appellee 's  due  care 
for  his  own  safety,  appellant  offered  in  evidence  an 
ordinance  of  the  City  of  Chicago  declaring  it  to  be 
unlawful  for  any  wheeled  vehicle  to  use  the  streets  of 
the  city  without  having  displayed  one  or  more  lights 
or  lanterns,  within  the  period  therein  stated,  but  such 
ordinance  was  held  by  the  trial  court  to  be  inadmis- 
sible. While  it  may  be  doubted  whether  appellant  is 
in  a  position  to  attack  the  propriety  of  such  ruling, 
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it  is  proper  to  say  that  the  ordinance  was  competent 
evidence,  and  should  have  been  admitted.  Flyim  v. 
Chicago  City  By.  Co.,  250  HI.  460. 

The  third  instruction  given  at  the  instance  of  ap- 
pellee, although  in  this  case  not  ground  for  reversal,  is 
technically  inaccurate  and  should  have  been  refused, 
or  so  modified  as  to  embody  the  element  of  the  number 
of  witnesses  in  the  enumeration  of  the  matters  proper 
to  be  considered  by  the  jury  in  determining  the  pre- 
ponderance of  evidence  in  the  case.  Lyons  v.  Byerson 
&  Son,  242  lU.  409. 

The  fourth  instruction  given  at  the  request  of  ap- 
pellee informed  the  jury  that  the  fact  that  any  witness 
in  the  case  was  or  had  been  in  the  employ  of  either 
the  plaintiff  or  defendant  might  be  considered  by  them 
in  determining  the  weight  which  ought  to  be  given  to 
the  testimony  of  such  witness.  The  only  witnesses 
embraced  within  the  class  mentioned  were  witnesses 
called  by  appellant.  The  instruction  was  held  to  be 
inaccurate  in  Bennett  v.  Chicago  City  By.  Co.,  243  DL 
420,  and  the  reason  it  was  there  held  not  to  have  been 
harmful,  does  not  exist  in  the  case  at  bar,  viz.,  that 
the  verdict  of  the  jury  was  not  inconsistent  with  the 
hypothesis  that  everything  testified  to  by  appellant's 
witnesses  was  absolutely  true.  The  eighth  instruc- 
tion, given  at  the  request  of  appellee,  relates  to  the 
questions  of  damages.  While  the  instruction  is  sub- 
stantially accurate,  any  criticism  of  it  can  readily  be 
avoided  by  limiting  the  consideration  of  the  jury,  in 
determining  the  amount  of  damages  to  be  awarded,  if 
any,  to  the  facts  and  circumstances  proved  by  the  evi- 
dence bearing  upon  the  elements  of  damage  proper 
to  be  considered.  The  fifth  instruction,  given  at  the 
request  of  appellee,  is  not  open  to  the  criticism  made 
and  was  properly  given. 

The  twenty-eighth  instruction,  as  tendered  by  appel- 
lant, was  approved  in  Chicago  Union  Traction  Co.  v. 
Browdy,  206  111.  615,  and  was  improperly  modified  hj 
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the  court  before  it  was  given  to  the  jury.  The  facts 
upon  which  the  instruction  was  predicated  were  testi- 
fied to  by  the  witness,  Kucera,  and  the  instruction 
should  have  been  given,  without  modification,  as  ten- 
dered. 

For  the  errors  indicated  the  judgment  of  the  Su- 
perior Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remcmded. 


WUllftm  T.  Monroe^  Defendant  in  Error,  v.  Clair  A. 

Orr,  Plaintiff  in  Error. 

Oen.  No.  16,534. 

1.  Bbokbbs — conimi88ion8.  The  verdict  of  a  jury  awarding  a 
broker  one-half  of  the  commission  realized  on  a  sale  of  stock  will 
not  be  disturbed  where,  under  conflicting  evidence,  the  broker 
claimed  the  agreement  called  for  half  and  defendant  claimed  that 
nothing  was  said  in  regard  to  the  amount  of  commission. 

2.  Accord  and  satisfaction — what  does  not  constitute.  The  re- 
taining of  a  check  by  a  broker  for  services  will  not  constitute  an 
accord  and  satisfaction  where  good  faith  is  lacking  on  the  part  of 
the  principal  or  where  there  Is  no  affirmative  proof  that  the  check 
was  tendered  in  full  pajonent  of  the  claim. 

3.  Bbokebs — commissions.  Where  conflicting  evidence  tends  to 
show  that  a  broker  suggested  certain  parties  as  prospective  pur- 
chasers and  a  sale  resulted  therefrom,  the  verdict  of  a  jury  allow- 
ing his  commission  for  finding  a  purchaser  will  not  be  disturbed. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuex  C. 
Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.    Affirmed.    Opinion  filed  August  12,  1912. 

McCabe,  Cloyes  &  KuLL,  for  plaintiff  in  error. 
Rosenthal,  Kubz  &  Hibschl,  for  defendant  in  error. 

■ 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 
Defendant  in  error  brought  this  suit  in  assumpsit, 
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with  attachment  in  aid,  against  plaintiff  in  error  in  the 
Circuit  Court,  to  recover  a  balance  claimed  to  be  due 
him  for  services  in  procuring  a  purchaser  for  the  capi- 
tal stock  of  the  Belleville  Gas  &  Electric  Co.,  a  cor- 
poration doing  business  in  Belleville,  Illinois.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  against 
plaintiff  in  error  for  $3,500. 

The  only  debatable  questions  involved  upon  this  rec- 
ord are  questions  of  fact.  First,  whether  or  not  plaint- 
iff in  error  agreed  to  pay  defendant  in  error  for  his 
services  $5,000,  or  one-half  of  the  commission  realized 
by  plaintiff  in  error  from  said  sale ;  second,  whether  or 
not  defendant  in  error  was  the  procuring  cause  of  said 
sale;  third,  whether  or  not  there  was  an  accord  and 
satisfaction,  whereby  defendant  in  error  accepted 
$1,500  as  in  full  for  his  claim  for  services. 

In  March  or  April,  1906,  plaintiff  in  error  having  an 
option  for  the  purchase  of  1,215  shares  of  the  pre- 
ferred stock  and  1,633  shares  of  the  common  stock  of 
the  Belleville  Gas  &  Electric  Co.  for  $121,500,  and 
acting  upon  the  assumption  that  he  could  purchase  the 
remaining  shares  of  the  capital  stock  of  said  company 
for  $28,500,  interviewed  defendant  in  error  with  a  view 
to  securing  his  services  in  finding  a  purchaser  for  the 
entire  capital  stock  of  said  company  at  a  price  suf- 
ficiently in  advance  of  $150,000  to  net  them  a  substan- 
tial commission.  In  the  first  formal  proposition  made 
by  plaintiff  in  error  the  selling  price  of  the  stock  was 
to  be  fixed  at  $160,000,  out  of  which  $5,000  was  to  be 
paid  to  an  officer  of  the  corporation  for  his  services  in 
securing  the  option  and  closing  the  deal,  leaving  but 
$5,000  for  commission,  of  which  amount  defendant  in 
error  was  to  have  $2,500  for  his  services  in  procuring 
a  purchaser.  At  the  suggestion  of  defendant  in  error 
the  selling  price  was  fixed  at  $165,000,  so  that  a  com- 
mission of  $10,000  might  be  realized.  One,  K.  L.  Ames, 
acquired  all  of  the  stock  of  the  company  by  purchase 
for  $165,000,  and  plaintiff  in  error  received  a  draft  for 
$10,000  as  commission,  and  deposited  $6,000  in  the 
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First  National  Bank  and  $4,000  in  the  Woodlawn  Trust 
&  Savings  Bank. 

Defendant  in  error  testified  that  when  his  services 
were  solicited  by  plaintiff  in  error  he  asked  plaintiff  in 
error,  ''How  much  is  there  in  it  for  me,'*  and  that 
plaintiff  in  error  replied,  ''Half  of  what  we  make/' 

Isaac  N.  Powell,  a  witness  called  by  defendant  in 
error,  testified  that  upon  one  occasion,  when  plaintiff 
in  error  requested  him  to  procure  transportation  to 
East  St.  Louis,  plaintiff  in  error  stated  that  he  was 
going  there  on  a  deal  in  which  he  and  defendant  in 
error  were  interested,  and  that  defendant  in  error 
would  get  as  much  out  of  it  as  he  would.  At  that  time 
defendant  in  error  was  a  member  of  the  legislature, 
and  the  evidence  tends  to  show  that  the  suggestion 
that  plaintiff  in  error  could  procure  transportation 
from  Powell  was  made  by  defendant  in  error,  and  that 
the  interest  of  defendant  in  error  in  the  transaction 
induced  Powell  to  procure  the  transportation.  Plaint- 
iff in  error  denied  having  made  the  statement  attrib- 
uted to  him  by  Powell,  and  also  denied  that  he  told 
defendant  in  error  that  he  should  have  one-half  of  the 
commission. 

As  bearing  upon  the  services  performed  by  him,  de- 
fendant in  error  testified  that  shortly  after  he  received 
written  data  of  the  proposition  from  plaintiff  in  error, 
he  told  plaintiff  in  error  that  he  would  like  to  take  up 
the  matter  with  the  '  *  Dawes  crowd ' ' ;  that  he  went  to 
the  Central  Trust  Company  bank  for  the  ptirpose  of 
interviewing  Mr.  Charles  G.  Dawes;  that  failing  to 
see  Mr.  Dawes,  he  took  the  matter  up  with  Mr.  Edens, 
one  of  the  officials  of  the  bank,  with  whom  he  was 
acquainted,  and  was  informed  by  Edens  that  Eufus 
Dawes  was  the  party  to  take  the  matter  up  with ;  that 
in  the  evening  of  the  same  day  he  informed  plaintiff  in 
error  of  his  conversation  with  Edens,  and  told  plaintiff 
in  error  that  if  he  would  see  Edens  in  the  morning, 
Edens  would  introduce  him  to  Ruf us  Dawes ;  that  Mr. 
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Ames  was  the  man  to  be  sent  to  Belleville,  and  the 
proposition  would  be  turned  over  to  him.  Plaintiff  in 
error  admitted  that  defendant  in  error  suggested  that 
he  call  on  Edens,  but  denied  that  the  name  of  either 
Eufus  Dawes  or  Ames  was  mentioned  bv  defendant  in 
error.  On  the  following  morning  plaintiff  in  error 
called  on  Edens,  who  introduced  him  to  Rufus  Dawes, 
who  was  conversant  with  the  property,  and  expressed 
a  disinclination  to  consider  its  purchase,  but  told 
plaintiff  in  error  if  he,  Dawes,  heard  of  anybody  who 
would  like  to  purchase  the  property  he  would  let 
plaintiff  in  error  know.  A  week  later  plaintiff  in  error 
received  a  communication  from  Rufus  Dawes  as 
follows : 

'*  Please  come  in  at  your  earliest  convenience.  I 
wish  to  see  you  regarding  the  situation  at  Belleville." 

In  response  to  this  communication  plaintiff  in  error 
called  on  Rufus  Dawes,  who  introduced  him  to  Ames, 
who  investigated  the  property  and  purchased  the  stock 
of  the  company.  During  the  progress  of  the  negotia- 
tions involving  the  purchase  of  the  stock  by  Ames, 
plaintiff  in  error  frequently  advised  with  defendant  in 
error  regarding  the  situation  and  treated  defendant  in 
error  as  an  interested  party  in  the  transaction. 

The  evidence  tends  to  show  that  after  the  sale  was 
consummated  and  after  plaintiff  in  error  had  received 
the  commission  of  $10,000,  defendant  in  error  made 
several  unsuccessful  efforts  to  ascertain  from  plaintiff 
in  error  the  amount  of  the  commission,  and  whether  or 
not  it  had  been  received  by  plaintiff  in  error.  The 
draft  for  $10,000,  in  payment  of  the  commission,  bears 
date  June  9, 1906.  On  June  13th,  following,  the  parties 
left  the  home  of  defendant  in  error  to  go  to  the  Wood- 
lawn  Trust  &  Savings  Bank.  Defendant  in  error  testi- 
fied that,  as  they  went  down  the  street  together,  plaint- 
iff in  error  bemoaned  the  fact  that  he  did  not  get  as 
much  as  he  expected,  and  finally  said  he  had  received 
$4,000,  and  that  it  did  not  look  as  though  there  would 
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be  more  than  $1,500  in  it  for  defendant  in  error ;  that 
when  they  arrived  at  the  bank  he  gave  plaintiff  in 
error  the  latter 's  due  bill  for  $200,  which  he  held  for 
money  borrowed  by  plaintiff  in  error,  and  plaintiff  in 
error  gave  him  a  check  for  $1,725 ;  that  he  asked  plaint- 
iff in  error  what  the  $25  was  for,  and  disclaimed  any 
interest  on  the  $200,  stating  it  was  merely  a  personal 
loan;  that  plaintiff  in  error  replied,  **That  is  all 
right, ' '  and  walked  out  of  the  bank. 

Plaintiff  in  error's  version  of  what  then  occurred 
was  as  follows : 

'*I  met  him  at  his  house  on  Kimbark  avenue  and 
went  with  him  to  the  Woodlawn  Bank.  We  were  alone. 
Nothing  was  said  especially  on  the  way ;  nothing  about 
the  amount  of  money  at  all.  General  conversation; 
nothing  special.  On  arriving  at  the  bank  I  drew  a 
check.  I  told  him  I  was  giving  him  a  check  for  $1,725. 
First  explaining  that  the  $225  was  in  payment  of  a 
loan.  I  said  I  was  going  to  give  him  $25  for  the  use 
of  the  $200  I  had  had  for  some  two  months  or  so.  At 
first  he  did  not  want  to  take  it.  I  said,  *That  is  all 
right;  just  take  it;  you  are  welcome  to  it,'  and  I  added 
the  $1,500,  and  that  made  $1,725.  He  said,  'What  is 
that  fort'  and  I  said,  *That  is  for  the  Belleville  deal.' 
And  he  said,  *Why  that  is  not  half  of  it,  is  it! '  I  then 
said,  *  You  did  not  expect  half  of  it,  did  you  1 '  He  said, 
'Why,  that  was  the  agreement.'  I  said,  'I  did  not 
understand  it  that  way. '    He  took  the  check. ' ' 

In  view  of  the  fact  that  the  selling  price  of  the  stock 
had,  at  the  suggestion  of  defendant  in  error,  been  fixed 
at  a  figure  that  would  presumably  allow  a  commission 
of  $10,000,  and  the  further  fact  that  defendant  in  error 
expected  to  receive  one-half  of  the  commission,  the 
statement  made  by  the  plaintiff  in  error  that  nothing 
was  said  about  the  amount  of  the  commission  which 
he  had  received  and  in  which  defendant  in  error  was 
to  participate,  taxes  our  credulity.  That  plaintiff  in 
error  should  without  question  have  paid  defendant  in 
error  $1,500  for  services  which  plaintiff  in  error  now 


660  Appellate  Coubts  op  Illinois. 


Monroe  v.  Orr,  171  111.  App.   655. 


claims  defendant  in  error  did  not  render  is  unreason- 
able and  contrary  to  the  nsual  course  of  business  deal- 
ing. The  facts  and  circumstances  in  evidence  tend  to 
corroborate  defendant  in  error's  version  of  what  oc- 
curred and  to  show  that  plaintiff  in  error  falsely  rep- 
resented to  defendant  in  error  that  he  had  only  re- 
ceived a  commission  of  $4,000. 

The  transaction  wherein  plaintiff  in  error  gave  to 
defendant  in  error  the  check  for  $1,725,  which  was 
retained  by  the  latter,  lacks  two  essential  elements  nec- 
essary to  constitute  an  accord  and  satisfaction:  first, 
*  good  faith  on  the  part  of  plaintiff  in  error ;  and,  sec- 
ond,  affirmative  proof  that  the  check  was  tendered  in 
full  payment  of  defendant  in  error's  claim. 

The  controlling  issues  of  fact  were  properly  sub- 
mitted to  the  jury,  and  upon  the  evidence  adduced  the 
verdict  must  be  held  to  be  conclusive  against  plaintiff 
in  error. 

The  sixth  instruction,  tendered  by  plaintiff  in  error 
and  given  to  the  jury  as  modified  by  the  court,  was  not 
improperly  modified.  The  instruction,  as  modified, 
embodies  the  elements  contained  in  the  first  and  sec- 
ond instructions  given  at  the  instance  of  plaintiff  in 
error,  which  elements  were  omitted  in  the  instruction 
as  tendered. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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ABSTRACTS  OF  TITLE. 


Bod  faith  in  paasinff — when  not  established,    p.  409. 
Negligence  in  pcisaing — ^when  limitations  run  against,    p.  409. 

ACCORD  AND  SATISFACTION. 
EaaentiaU — ^when  retention  of  check  is  not    p.  655. 

ACCOUNT  STATED. 
Evidence — when  insufficient    p.  479. 

ACTIONS  AND  DEFENSES. 

Accord  and  satisfaction — ^when  not  established,    p.  655. 

Account  stated — ^when  established,     p.  479. 

Careless  driving — when  recovery  supported,  p.  540. 

Carriers — when  limitation  of  liability  properly  excluded,    p.  488. 

Contracts — effect  of  void  contract,    p.  31. 

when  first  contract  no  defense  to  second,    p.  31. 

Contract  to  purchase — who  may  sue  on.    p.  37. 

Creditors*  suits — when  judgment  creditor  may  sue.    p.  495. 

Demand — when  not  necessary  before  suit  on  note  and  bill  to  fore- 
close,   p.  10. 

Dramshops — when  causes  of  action  not  consistent,    p.  155. 

Federal  Safety  Appliance  Act — ^when  defense  available,    p.  1. 

Foreign  corporatior^ — when  contract  of  may  be  enforced,    p.  450. 

Limitations — what  constitutes  parol  agreement,     p.  37. 

Manufacturer — when  liable  for  defects  In  machinery,     p.  355. 

NeiD  cause  of  action — when  not  set  up  in  street  car  accident  case, 
p.  349. 

Penalties — when  penalty  for  failure  to  release  trust  deed  not  re- 
coverable,   p.  476. 

Promoter's  agreements — what  not  defense  to.    p.  38. 

Release — when  validity  shown,    p.  490. 

Tender— when  unnecessary  on  agreement  to  purchase  stock,    p.  37. 

ADMINISTRATION  OF  ESTATES. 

Appeals — ^when  remand  improper,     p.  56. 
when  trial  de  novo.    p.  56. 
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Attorney 8*  fees — how  determined,     p.  570. 

Bonds — when  approval  of  report  not  bar  to  action,    p.  226. 

Charges — ^when  administrator  may  be  charged  with  personal  debts 

paid.    p.  226. 
Distribution — when  Circuit  Court  has  jurisdiction  of  appeal  from 

order,    p.  123. 
Final  report — when  not  discharge  of  administrator,    p.  226. 
Harmless  error — when  remand  of  probate  matter  is.     p.  57. 
Remainder-man — when    interests    should    be    protected    on    appeal 

p.  123. 

AFFIDAVITS. 
"Neno  trial — ^when  counter-affidavits  may  be  filed,    p.  156. 

AGENCY. 

Authority — how  may  not  be  proved,    p.  188. 

when  may  alter  contract     p.  188. 

when  statements  admissible,     p.  189. 

Commissions — when  broker  entitled  to.     p.  213. 
when  commissions  on  lease  are  earned,    p.  311. 

when  verdict  Justified,     p.  655. 

Corporations — when  corporation  bound  by  acts  of  agent    p.  626. 

Employment — when  not  exclusive,     p.  213. 

Evidence — what  admissible  as  showing  general  authority,     p.  512. 

when  letter  admissible  to  show  authority,    p.  522. 

False  representations — when  binding  on  principal,    p.  252. 

Fraud  of  agent — when  principal  chargeable  with.    p.  512. 

Insurance  agents — when  instructions  as  to  revocation  of  agency  not 
misleading,    p.  51. 

Limitation  of  carrier's  liability — when  teamster  may  agree  to.  p.  488. 

Negotiation  of  lease — when  consummated,    p.  312. 

Partnership — when  principal  may  terminate  contract  without  re- 
gard to  partner,    p.  276. 

Public  policy — when  partnership  with  wife  of  public  official  against 
p.  276. 

Purchase  by  agent — when  not  void.    p.  104. 

Relation — when  relation  is  not  that  of  vendor  and  vendee,    p.  512. 

ALTERATION  OF  INSTRUMENTS. 

Authority— hovf  agent's  may  not  be  proved,    p.  188. 
Mutuality — ^when  sufficient  to  release  surety,    p.  188. 
Ratification — what  does  not  establish,    p.  189. 

APPEALS  AND  ERRORS. 

Abstracts— OTAl  Instructions  should  be  set  out.    p.  512. 
Appealable   order — when    order    of    distribution    in   partition    not. 
p.  428. 
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Appealable  order—when  order  to  return  incorrect  certified  copy  not 

appealable,    p.  519. 
Argument — when  improper,    p.  495. 

Arguments  of  counsel — ^when  ground  for  reversal,    p.  2. 

Bills   of  exceptions — ^when   not  necessary   to   preserve   rulings   on 

pleadings,    p.  30. 

when  remarks  of  counsel  must  be  included,    p.  156. 

necessary  to  consideration  of  what  errors,    p.  284. 

when  necessary,    p.  519. 

Conduct  of  counsel — ^when  harmless,    p.  583. 

Customs  and  usages — when  evidence  of  harmless,    p.  573. 

Excessive  judgment — how  cured,    p.  522. 

Exclusion  of  evidence — when  party  cannot  object,    p.  15. 

Form  of  judgment — when  not  ground  for  reversal,    p.  476. 

Guardianship — ^when  remand  improper,     p.  56. 

Harmless  error — when  exclusion  of  proper  testimony  is.    p.  2. 

when  evidence  as  to  payment  Is.    p.  15. 

when  remand  of  probate  matter  Is.    p.  57. 

when  admission  of  evidence  not.    pp.  76,  233. 

when  evidence  similar  to  that  brought  out  by  complaining 

party  Is.    p.  146. 
when  instruction  construed  with  others  is.    p.  374. 

when  refusal  of  instruction  is.    p.  573. 

Injunctions — when   remand   unnecessary  on   reversal   of   interlocu- 
tory order,    p.  445. 

Insufficient  abstract — when  divorce  not  dismissed  for.    p.  438. 

Judgment — ^when  Judgment  on  appeal  from  Justice  of  the  peace  is 
a  new  judgment,    p.  334. 

Judicial  notice — when  taken  of  court  rules,    p.  343. 

Motions  for  new  trial — errors  which  must  be  urged  by.    p.  30. 

Municipal  court — ^when  stenographic  report  must  be  presented, 
p.  432. 

Objections — when  specific  objections  necessary,     p.  319. 

Oral  instructions — when  reviewed,    p.  512. 

Presumptions — when  evidence  of  pecuniary  loss  presumed,     p.  347. 

when  influence  of  improper  evidence  not  presumed,    p.  463. 

when   presumed   that  only   proper   evidence   was   considered. 

p.  495. 
Propositions  of  law — when  will  not  be  reviewed,    p.  222. 

when  necessary  to  review,    p.  319. 

Record — when  does  not  show  that  instructions  were  tendered  too 

late.    p.  350. 

Refusal  of  interrogatories — ^when  harmless,    p.  355. 
Remanding    order — when    unnecessary   in    injunction    proceedings, 
p.  445. 

Saving  questions — necessity  of  adverse  ruling,    p.  544. 

Second  appeal — when  former  opinion  is  res  adjudicata,    p.  51. 

Stay  of  execution — when  revived,     p.  495. 

Sufficiency  of  evidence — when  Appellate  Court  may  pass  upon.    p.  19. 
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Tratiacript — ^how  mistake  may  be  corrected,    p.  447. 

Trial  de  novo — when  required  in  probate  matters,     p.  66. 

Trivial  errors — when  allowance  of  solicitors'  fees  is.     p.  412. 

Variance — when  question  need  not  be  reviewed,    p.  241. 

Verdicts — when  not  disturbed,    p.  461. 

Waiver — when  demurrer  to  common  counts  is  waived,     p.  25. 

when  refusal  of  proposition  of  law  waived,    p.  31. 

what  constitutes  aa  to  demurrer  to  petition  for  mandamus. 

p.  46. 
when  submission  of  instruction  waives  absence  of  evidence. 

p.  83. 
when  excessive  verdict  waived,    p.  241. 

APPEARANCE. 

Administration   of  estates — how  jurisdiction   of   legatee   acquired. 

p.  123. 
Special — effect  in  divorce  proceedings,    p.  439. 

ARGUMENT  OF  COUNSEL. 

Abusive — when  improper,    p.  495. 

Review — when  bill  of  exceptions  necessary,    p.  156. 

Statements  outside  of  evidence — effect,    p.  2. 

ARREST. 

Bail — when  surety  may  arrest    p.  96. 

Malice — when  necessarily  shown,    p.  462. 

Requisition — when  not  necessary  for  arrest  and  return,    p.  96. 

ASSAULT  AND  BATTERY. 

Arrest  on  execution — what  may  be  shown  on  petition  for  discharge, 
p.  463. 

Assault  vHth  deadly  weapon — distinct  from  assault  and  battery, 
p.  153. 

when  charge  will  not  sustain  conviction  of  assault  and  bat- 
tery,   p.  153. 

Baiteru — what  sufficient,    p.  614. 

Carriers — liability  for  assault  by  employee,    p.  460. 

Information — when  sufficient,    p.  153. 

when  verdict  cannot  be  sustained,    p.  153. 

Malice — when  averred,     p.  462. 

Verdict — ^when  acquittal  of  charge  of  an  assault  with  deadly  weapon, 
p.  153. 

ASSIGNMENT. 

Corporate  stock — when  not  necessary  to  completeness  of  pledge, 
p.  37. 
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Credit  to  assignee — when  expenditures  properly  allowed,    p.  149. 
Evidence — when  oral  contract  may  be  shown,    p.  149. 

ASSUMED  RISK. 
Federal  Safety  Appliance  Act — when  defense  not  available,    p.  L 

ASSUMPSIT. 

Common  counts — when  abandoned,    p.  25. 

Damages — what  may  be  recovered  on  contract  to  repurchase  stock. 

p.  426. 
Fraud — ^when- declaration  based  on  sufficient,    p.  284. 
Quantum  meruit — ^what  essential  to  recovery  on.    p.  319. 

ATTACHMENT. 
Judgment — ^when  may  be  vacated,    p.  467. 

ATTORNEY  AND  CLIENT. 

Bad  faith — ^when  not  established,    p.  409. 

Compensation — right    to    and    performance    prevented    by    client. 

p.  404. 
Fees — when  improperly  taxed  as  costs  in  partition,    p.  90. 
how    allowance    In    administration    proceedings    determined. 

p.  570. 
Limitation  of  actions — when  statute  runs  against  cause  of  action 

for  negligence,     p.  409. 
Reasonable  fees — how  determined,    p.  570. 
Return  of  papers — when  order  not  appealable,    p.  519. 
Solicitors'  fees — when  may  be  taxed  as  costs  in  partition,    p.  101. 
what  necessary  to  allowance  in  divorce,    p.  412. 

ATTORNEY  GENERAL. 
Nuisance— when  may  sue  to  abate,    p.  161. 

AUTOMOBILES. 

Evidence — what  not  admissible  where  boy  injured,    p.  233. 
False  representations — when  binding  on  manufacturer,    p.  252. 
Negligence — when  reputation  of  chauffeur  not  admissible,    p.  233. 
Repairs — when  judgment  for  not  disturbed,    p.  521. 
Sales — what  constitutes  warranty,    p.  172. 

when  instruction  as  to  fraud  incorrect     p.  252. 

Warnings — when  instruction  erroneous,    p.  233. 
Warranty— when  fraud  and  deceit  alleged,    p.  252. 
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BAIL. 

Arrest — authority  of  surety  to  authorize,     p.  96. 

when  surety  may  arrest  principal,    p.  96. 

Payment — when  payment  to  obtain  arrest  may  be  recovered,    p.  96. 

BANKRUPTCY. 

Consideration — when  agreement  not  to  go  into  bankruptcy  is.    p.  298. 

Discharge — how  pleaded,     p.  187. 

Sales — ^how  liability  for  price  affected,     p.  450. 

how  previous  purchase  affected,    p.  473. 

when  previous  sale  may  be  rescinded,    p.  473. 

Sale  of  assets — when  purchaser  may  employ  bankrupt's  name.  p.  327. 

BANKS  AND  BANKING. 
Real  estate — ^what  constitutes  dealing,    p.  450. 

BASTARDY. 

Appeal — when  judgment  reversed,    p.  611. 

Evidence — when  admission  harmless  error,    p.  146. 

Instructions — when  argumentative  definitions  harmless  error,  p.  146. 

BILLS  AND  NOTES. 
See  Nbgotiablb  Instruments. 

BILLS  OF  EXCEPTIONS. 

Argument  of  counsel — when  saved  for  review  p.  156. 
Necessary — when  not  as  to  rulings  on  pleadings,  p.  30. 
Necessity — what  errors  considered  in  absence  of.     p.  284. 

when  necessary  for  review  of  order  correcting  incorrect  order 

of  nonsuit,    p.  519. 


BILLS  OF  LADING. 

Admissihility  in  evidence — when  properly  excluded,    p.  488. 
Limitation  of  liability — when  teamster  may  agree  to.     p.  488. 

BONDS. 
Indemnity — when  premium  earned,    p.  609. 

BRIDGES. 

County   Supervisors — powers   on   petition   to   appropriate    one-half 

cost    p.  46. 
Mandamus — to  compel  appropriation  of  one-half  of  cost.    p.  4S. 
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Mandamus — what  defense  to  mandamus  to  compel  county  to  share 
cost     p.  46. 

BROKERS. 

Burden  of  proof — when  on  principal,    p.  105. 
Commissions — when  entitled  to.    p.  213. 

when  commissions  on  lease  not  earned,    p.  311. 

when  verdict  Justified,    p.  655. 

Employment — when  not  exclusive,    p.  213. 

when  owner  may  sell.    p.  213. 

Negotiations  of  lease — ^when  consummated,    p.  312. 
Purchase — when  on  broker's  account  not  void.    p.  104. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

Cement  work — when  Improperly  performed,    p.  319. 
Night  lahor — when  may  be  used  in  replacing  defective  work.    p.  319. 
Pleading — when  waiver  of  defects  not  admissible,    p.  319. 
Quantum  meruit — what  essential  to  recovery  on.    p.  319. 
Waiver — when  improper  performance  not  waived,     p.  319. 

CERTIFICATE  OF  SALE. 
On  foreclosure — who  regarded  as  owner  of.    p.  529. 

CHANCERY. 

Answer — ^when  notice  need  not  be  taken  of.     p.  101. 

Appeal — ^when    confiideration    of   only   proper    evidence    presumed. 

p.  495. 
Averments  on  information — ^when  sources  must  be  set  out.    p.  550. 
Creditors'  suits — right  of  judgment  creditor  to  sue.    p.  495. 
Decree — how  deposits  in  court  disposed  of.    p.  496. 
Demurrer — ^what  inferences  not  admitted,    p.  549. 
Maxims — when  complainant  must  come  with  clean  hands,     p.  529. 
Pleading — ^necessity  of  averments  to  support  relief,    p.  419. 

what  verification  of  bill  for  divorce  insufficient,     p.  412. 

Purchasers  pending  proceedings — when  subject  to  decree,    p.  428. 

CHATTEL  MORTGAGES. 
Redemption — when  barred  by  laches,    p.  550. 

CITIES  AND  VILLAGES. 

Anti-saloon  territory — how  election  operative,    p.  161. 

Contracts — ^when  contract  improperly  advertised  may  be  enjoined. 

p.  129. 
Injunction — when  bill  to  enjoin  city  from  acting  under  contract  not 

demurrable,    p.  129. 


668  Appellate  Courts  of  Illinois. 

Laches — when  as  defense  to  injunction  against  acting  nnder  con- 
tract must  be  set  up  in  answer,    p.  129. 

when  no  defense  to  injunction  against  proceeding  under  con- 
tract   p.  129. 

Officers — when  notice  must  be  taken  of  authority,     p.  129. 

Pleading — when  violation  of  public  policy  need  not  be  disdoBed. 
p.  276. 

Public  policy — when  agency  contracts  with  wife  of  city  brick  taster 
against    p.  276. 

CLUBS. 
Magazines — ^how  contract  for  publication  construed,    p.  483. 

COLLATERAL  SECURITY. 
Corporate  stock — ^when  pledgee  may  sue.    p.  37. 

COMMERCE. 
Safety  Appliance  Acts — ^when  applicable,    p.  1. 

COMMON  CARRIERS. 

Appeals  and  errors — when  verdict  not  disturbed,    p.  461. 

Assault  hy  employee — when  carrier  liable  for.    p.  460. 

Bill  of  lading — ^authority  of  teamster  to  agree  to  limitation,    p.  488. 

Car  service  charges — what  constitutes  basis  of  right,     p.  303. 

when  may  be  exacted,     p.  303. 

Charges — when  demurrage  and  transportation  charges  distinct 
p.  302. 

Demurrage — when  agreement  to  pay  shown,    p.  302. 

when  question  of  reasonableness  not  raised,    p.  302. 

when  right  not  affected  by  failure  to  file  tariffs,    p.  302. 

when  rules  and  tariffs  are  separately  filed,    p.  302. 

Evidence — when  bill  of  lading  properly  excluded,    p.  488. 

Failure  to  file  tariffs  toith  commission — effect  on  right  to  collect 
charges,    p.  303. 

Filing  schedules — when  tariffs  sufficiently  filed  with  Interstate  Com- 
merce Commission,    p.  302. 

Instructions — when  properly  refused  in  action  for  death  of  pas- 
senger,   p.  350. 

Limitation  of  liability — when  teamster  may  agree  to.    p.  488. 

New  cause  of  action — when  not  averred  in  action  by  passenger, 
p.  349. 

Personal  injuries — ^when  not  liable  for  signals  given  by  third  persons, 
p.  544. 

Rules — when  need  not  be  posted  to  afford  right  to  demumga 
p.  302. 
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8now  plows — when   Intending  passenger   may   recover   for   injury 

from.    p.  374. 
Tariffs — how  form  and  style  determined,    p.  302. 

COMPROMISE  AND  SETTLEMENT. 

Consideration — ^when  agreement  not  to  go  into  bankruptcy  is.  p.  298. 
Effect — pending  when  made  in  good  faith,    p.  626. 
Fraud — what  insufficient  to  establish,    p.  626. 
Offer — when  not  admissible  in  evidence,    p.  262. 
Validity — when  not  conclusive  as  to  invalidity,    p.  626. 

CONDITIONS. 
Avoidance  of  lease — on  failure  to  obtain  liquor  license,    p.  7. 

CONPUCT   OP  LAWS. 
Foreign  corporations — when  lease  may  be  enforced,    p.  450. 

CONSIDERATION. 

Contracts — when  acknowledgement  of  receipt  of  money  not  on  con- 
sideration,   p.  479. 

CONTRACTS. 

Agencv — ^how  genial  authority  shown,    p.  612. 

Alteration — when  release  of  surety,    p.  188. 

Attorney  and  client — ^right  of  attorney  to  compensation  when  per- 
formance prevented,     p.  404. 

Automohiles — when  Judgment  for  repairs  not  disturbed,    p.  521. 

Building  and  construction — when  cement  work  properly  performed, 
p.  319. 

Cancellation — ^what  constitutes,     p.  433. 

when  delay  ground  for.    p.  481. 

Consideration — ^when  lacking  for  agreement  to  dismiss  proceedings, 
p.  11. 

when  sale  of  stock  based  on.    p.  37. 

when  absolute  liability  for  payment  of  opera  company  not  im- 
posed,   p.  268. 

when  agreement  not  to  go  into  bankruptcy  is.    p.  298. 

when  mere  promise  unsupported,     p.  479. 

when  compromise  sufficient,    p.  626. 

Construction — when  construed  against  writer,    p.  120. 

Corporation  stock — who  may  sue  on  contract  to  purchase,    p.  37. 

Damages — ^what  constitutes  provision  for  liquidated,    p.  433. 

where  contract  is  partially  performed,    p.  459. 

what  evidence  admissible,    p.  483. 

Defense — ^when  superseded  contract  not.    p.  31. 
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Delivery — ^when  necessary,    p.  433. 

Demurrage — ^when  agreement  to  pay  shown,    p.  302. 

Employment — when  may  be  repudiated,    p.  512. 

Evidence — ^when  separate  oral  contract  may  be  shown,     p.  149. 

when  specific  objection  necessary,    p.  319. 

when  self-serving  declarations  admissible,     p.  522. 

Guaranty — ^when  qualify  of  water  guaranteed,    p.  120. 

Implied — mere  acknowledgment  of  receipt  of  money  does  not  Im 
port  promise,    p.  479. 

Inspection — when  shipper  bound  by  grade,    p.  104. 

Leases — prior  correspondence  or  conversations,     p.  7. 

Limitations — ^what  constitutes  parol  agreement,    p.  37. 

Measure  of  damages—wh&t  Is  on  breach  of  contract  to  repurchase 
stock,    p.  426. 

Meeting  of  minds — when  evidence  does  not  establish,    p.  268. 

Municipal  corporations — when  city  may  be  enjoined  from  acting  un- 
der contract,    p.  129. 

Mutuality — ^when  agreement  to  purchase  stock  does  not  lack.    p.  37. 

Partnership — ^when  sale  by  one  partner  valid,     p.  433. 

Pleading — when  violation  of  public  policy  need  not  be  disclosed, 
p.  276. 

when  waiver  of  defects  not  admissible,    p.  319. 

Promoter's   agreements — ^when    delay   no    defense   to    enforcement 
p.  38. 

Pulilication — how  contract  for  publication   of  club  magazine  con- 
strued,   p.  483. 

Pu}>lic  policy — ^when  railroad  lease  is  not  against    p.  203. 

when  contract  with  wife  of  city  official  against    p.  276. 

Quantum  meruit — ^what  essential  to  recovery  on.     p.   319. 

Restraint  of  trade — what  not    p.  434. 

Sales — ^when  delay  ground  for  cancellation,    p.  481. 

when  time  of  delivery  not  extended,    p.  481. 

when  set-off  for  failure  to  deliver  not  established,    p.  594. 

fifttpporf— when  grandparent  cannot  recover  from  grandchild,    p.  222. 
Tender  of  performance — when  unnecessary,    p.  37. 
Yoid — when  action  cannot  be  brought  thereon,    p.  31. 
Waiver — ^when  improper  performance  not  waived,    p.  319. 


CONTRIBUTORY  NEGLIGENCE. 

Choosing  dangerous  route — when  contributory  negligence,    p.  286. 

Disregard  of  order — when  proximate  cause,    p.  286. 

Failure  to   carry  out  instructions  of  surgeon — ^when  not  defense. 

p.  535. 
Federal  Safety  Appliance  Act — when  defense  not  available,    p.  1. 
Instructions — when  need  not  negative,    p.  535. 
Track  laborer — when  failure  to  keep  lookout  is  negligence,    p.  396. 
Vse  of  dangerous  route — when  proximate  cause,    p.  286. 
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CONVEYANCES. 

Lis  pendens — when  purchase  subject  to  partition  proceedings,   p.  428. 
Trusts — how  created,    p.  635. 

CORPORATIONS. 

Agencu — when  corporation  charg^eable  with  notice  of  orders,    p.  626. 
Contracts — what  defense  to  action  on  promoter's  agreement,    p.  38. 
Constructive  mortgage — when  bill  to  declare  insufficient,    p.  550. 
when  not  established,     p.  550. 

when  not  shown  by  representations  to   individaal  directors. 

p.  550. 

Foreign — when  may  enforce  contract,    p.  450. 

Laches — when  bar  to  declaration  of  deed  a  mortgage,     p.  550. 

Limitations — ^when  contract  to  purchase  stock  not  parol  agreement 

p.  37. 
Mortgages — ^necessity  of  debt.    p.  550. 
Name — ^when  name  of  bankrupt  may  be  adopted,    p.  327. 
Payment — effect  of  pajrment  by  officer,    p.  449. 
Promoters — what  defense  to  action  on  agreement    p.  38. 

when  attorney  entitled  to  recover  for  services  from.    p.  404. 

Real  estate — what  constitutes  dealing  in.    p.  450. 

Stock — consideration  for  sale.    p.  37. 

when  agreement  to  purchase  is  mutual    p.  37. 

who  may  sue  on  contract  to  purchase,    p.  37. 

what  sufficient  tender,    p.  38. 

when  Judgment  on  contract  to  repurchase  improper,     p.  426. 

gift  in  trust    p.  635. 

Stockholders — right  to  sue  to  declare  deed  a  mortgage,    p.  550. 
Stockholders*  suits — construction  of  bill  to  have  deed  declared  a 

mortgage,    p.  549. 
when  failure  to  request  corporation  to  act  not  excused,    p.  550. 

COSTS. 
Solicitors*  fees — ^when  improperly  taxed  in  partition,    pp.  90,  101. 

COURT  RULES. 
Judicial  notice — when  taken,    p.  343. 

COURTS. 
City  courts — how  far  process  may  reach,    p.  438. 

COVENANTS. 

Actions — what  res  adjudicata  in.    p.  196. 

Leases — ^when  assignment  of  does  not  release,    p.  449. 

Seizin — how  construed,    p.  196. 
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CREDITORS'    SUITS. 

DepositM  in  court — how  rigbtji  of  complainant  affected,    p.  496. 
Judgment  creditor— when  may  sue  thongh  not  ben^cially  interested, 
p.  495. 

CRIMINAL  LAW. 

Acquittal—when  conviction  on  one  count  of  information  equlTalent 
to.    p.  153. 

Correcting  verdict — when  court  cannot  correct    p.  153. 

Delinquency  of  female  child—when  conviction  for  contributing  to 
reversed,    p.  603. 

Election — ^when  prosecution  may  be  compelled  to  elect,    p.  43. 

Harmless  error — when  admission  of  evidence  is.    p.  146. 

Indictments — ^when  separate  misdemeanors  may  be  charged,    p.  4S. 

Instructions— how  question  of  guilt  or  Innocence  determined,   p.  237. 

what  must  be  given,    p.  237. 

when  emphasis  on  statements  and  acts  of  defendant  erro- 
neous,   p.  237. 

Jury — effect  of  penalty  on  right  to  waive,     p.  612. 

when  may  be  waived  in  petit  larceny,    p.  612. 

Verdict — when  conviction  of  assault  and  battery  not  sustained, 
p.  153. 

Wife  abandonment — when  not  established,    p.  607. 

Witnesses— when  instructions  as  to  credibility  improper,    p.  237. 

CUSTOMS  AND  USAGES. 
Evidence— when  harmless  error,    p.  573. 


DAMAGES. 

Breach  of  contract — what  evidence  admissible,    p.  483. 
Carriers — when  liable  for  assault  by  employee,     p.  460. 
Contract  to  repurchase  stock — what  may  be  recovered,     p.  426. 
Evidence — ^when  custom  admissible,    p.  483. 
Death — when  instructions  Improper,     p.  347. 

when  pecuniary  loss  presumed,    p.  347. 

Evidence— when  qualification  of  witnesses  must  be   specifically  ob- 
jected to.    p.  319. 

when  speculative  opinion  of  physician  prejudicial,    p.  648. 

Excessive — when  $750  is.    p.  23. 

when  not.     p.  343. 

when  not  though  in  excess  of  earning  capacity,    p.  355. 

when  recovery  by  doctor  is.    p.  374. 

when  waived,    p.  241. 

Injunctions — how  assessed,    p.  616. 

when  remanding  order  unnecessary,    p.  445. 
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Instructions — wh^i  not  erroneouB  as  to  mental  suffering,    p.  241. 

when  proper,    p.  342. 

Interest — ^how  date  of  computation  fixed,    p.  522. 

Liquidated — ^what  constitutes  provision  for.    p.  433. 

Niffht  labor — when  may  be  employed  in  replacing  defective  work. 

p.  319. 
Permanent  injury — ^when  need  not  be  alleged,    p.  241. 
Personal  injuries — when  not  excessive,    p.  535. 
Proximate  cause — how  determined,    p.  155. 
Refusal  to  release  trust  deed — when  Judgment  for  damages  irregular. 

p.  476. 
Remittitur — ^when  compelled,     p.  23. 

when  proper,    p.  622. 

Sales — liability  on  partial  defect    p.  459. 

when  set-off  for  failure  to  deliver  not  established,     p.  594. 

Set-off — when  plaintiff  estopped  to  deny  right  of.    p.  342. 

DEATH. 

Directed  verdict — when   proper   in   case   of  broken   electric  wire. 

p.  415. 
Instructions — when  not  in  conformity  with  issues,    p.  347. 
Owner  of  premises — ^when  liable  for  fallen  electric  wires,    p.  414. 
Pecuniary  loss — when  presumed,    p.  347. 

DECREES. 

Divorce — when  improper  against  person  not  party,    p.  412. 
Pleading — ^necessity  that  averments  support  decree,    p.  419. 

DEEDS. 

Covenants — how  covenant  of  seizin  construed,    p.  196. 
Judgments — when  conclusive  as  to  premises  conveyed,    p.  196. 

DEFAULT. 
Mortgages — when  mortgagee  entitled  to  declare,    p.  10. 

DEFINITIONS. 
Miners — ^when  all  laborers  in  mines  included,    p.  139. 

DEPOSITS  IN  COURT. 
Creditors*  suits — ^how  rights  of  complainant  affected,  p.  496. 

DESCENT  AND  DISTRIBUTION. 
DeMs—vfhen  property  subject  to.    p.  226. 
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DISMISSAL  AND  NONSUIT. 

Agreement — when  foreclosure  proceedings  not  included,     p-   11. 

Order — when  may  be  corrected,    p.  519. 

when  not  bar  to  subsequent  action,    p.  521. 

DIVORCE. 

Appeal — not  dismissed  for  insufficient  abstract    p.  438. 

when  improper  allowance  of  solicitors'  fees  will  not  reverse. 

p.  412. 
Appearance — ^when  special  does  not  confer  jurisdiction,    p.  439. 
Decree— relief  against  person  not  party  improper,      p.  412. 
JurUdiction — ^necessity  that  statute  be  strictly  followed,    p.  439. 
Process — ^when  void  process  not  constructive  service,    p.  439. 
Solicitors*  fees — evidence  as  to  amount  necessary,    p.  412. 
Verification  of  bill— when  insufficient    p.  412. 

DRAMSHOPS. 

Damages — when  causes  of  action  alleged  are  not  consistent    p.  155. 

Declaration — when  cause  of  action  for  damages  alleged,    p.  155. 

Election — when  may  be  compelled  as  to  separate  offenses,     p.  43. 

Indictments — when  separate  offenses  may  be  charged,    p.  43. 

Injunction-^hoyr  limited,     p.  162. 

Leases — avoidance  on  failure  to  obtain  license,    p.  7. 

Local  optioiir— what  constitutes  anti-saloon  territory,    p.  161. 

Nuisances — ^how  question  determined,     p.  161. 

— : —  power  of  equity  to  restrain,    p.  161. 

right  of  attorney  general  to  restrain,    p.  161. 

Proximate  cause — how  determined  in  action  for  damages,    p.  155. 

when  sale  of  liquor  proximate  cause  of  injury,     p.  155, 

Statutes — ^how  construed,     p.  161. 

DURESS. 
Threats  of  foreclosure — ^when  not.    p.  26. 

EJECTMENT. 
Judf^ment— when  conclusive  as  to  premises  conveyed,     p.  19s. 

ELECTIONS. 
Local  option— how  territory  effected,    p.  161. 

ELECTRICITY. 

Aider  hy  verdict— when  declaration  by  employee  aided,     p.  5S2. 
Assumed  risfc— when  loose  feed  wire  not.    p.  582. 
Consideration — when  question  of  negligence  for  jury.    p.  582. 
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Directed  verdict — ^when  proper  for  defendant,    p.  415. 

Failure  to  inspect — when  lineman  negligent  in.    p.  582. 

Fallen  wires — when  owner  of  premises  not  liable,    p.  414. 

Feed  wires — when  dangeroua  condition  negligence,    p.  582. 

Negligence — when  that  of  owner  not  presumed  in  case  of  work  of 
independent  contractor,    p.  414. 

Pleading — when  complaint  in  action  for  shock  sufficient,     p.  76. 

when. cause  of  action  for  contact  of  telephone  wire  with  trol- 
ley wire  set  out.    p.  109. 

when  sufficient  after  verdict    p.  109. 

EQUITY. 
See  Chancebt. 

ESTOPPEL. 

Building  contracts — when  not  estoppel  to  object  to  performance, 
p.  319. 

EVIDENCE. 

AdmissiUlitu — when  preliminary  proof  properly  supplied,     p.  180. 
Appeals  and  errors — when  prejudice  not  presumed,    p.  463. 
Attorneys'  fees — ^what  competent,    p.  570. 
Authority  of  agent — what  admissible,    p.  189. 
Burden  of  proof — how  discharged,    p.  374. 

where  imposed  in  garnishment,    p.  470. 

when  on  shipper  to  broker,    p.  105. 

Compromise — ^when  offer  not  admissible,    p.  262. 
Condition  subsequent  to  accident — ^when  admlBsible.    p.  648. 
Custom — when  admissible,    p.  483. 
^—  when  admission  harmless,    p.  573. 
Declarations — when  self-serving  admissible,    p.  522. 

when  self-serving  inadmissible,    p.  262. 

Demurrage — ^when  agreement  to  pay  established,    p.  302. 
Employees — when  instruction  as  to  bias  inaccurate,     p.  648. 
Examination  after  accident — when  evidence  admissible,    p.  2. 
Exclusion — what  party  not  entitled  to  object,    p.  15. 
Expert — as  to  cause  of  injury,    p.  76. 

when  admissible  as  to  sewer  gas.    p.  465. 

when  personal  opinion  of  physician  prejudicial,    p.  648. 

when  prejudicial  though  excluded,    p.  76. 

when  properly  excluded,    p.  583. 

when    reasonable   safety    of   operation   may   be   testified    to. 

p.  573. 

when  veterinary  qualified  as,     p.  223. 

when  X-ray  witness  qualified,    p.  534. 

Habits — when  admissible  to  show  due  care  and  cauMon.    p.  285. 
Hotel  register — when  competent,    p.  146. 
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Directed  verdict — when  proper  tor  derenduit.    p.  41b. 
failure  to  inspect— when  Unem&n  Degligent  in.    i>.  bi£ 
fallen  wires — when  owner  of  premise*  noi  lialOe.    j^  iZi. 
Feed  icires — wben  dangerous  coDdltioD  oe^'heai-t.    t-    yK. 
SegUgence — when  that  of  owner  not  presumed  ii  ohf  i£  ■•m*  if 

independent  contractor,    p.  414. 
Pleading — when  complaint  In  action  lor  Ebod  msHbr.imr.     3-  ^ 
wben  cause  of  action  for  contact  oJ  UMfjaan*  vjk  »itu  rmk 

ler  wire  set  out.    p.  109. 
when  BulOclent  after  verdict    p.  IW. 
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Building   contracta — wlien  not  ^a'.ujrjitC  i 
p.  819. 
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Hotel  register — when  may  be  used  to  refresh  memory,    p.  146. 
Hypothetical  question — when  proper,    p.  544. 
Immaterial — when  not  considered,    p.  463. 

Instructions — ^when  defendsjit  entitled  to  as  to  prepondoranoe. 
p.  137. 

when  on  preponderance  properly  modified,    p.  582. 

when  requiring  preponderance  is  proper,    p.  374. 

JudicUU  notice — when  taken  of  municipal  court  rules,     p.  343. 
Letters — when  secondary  evidence  admissible,     p.  19. 
Mortgage — what  sufficient  to  establish  constructive,    p.  550. 
Parol — when  new  contract  may  be  shown  by  parol,    p.  149. 
Part  of  statement — when  may  be  introduced,    p.  544. 
Payment — ^when  not  established,     p.  298. 

when  testimony  of  maker  of  note  competent,    p.  14. 

Preliminary  proof — when  failure  to  supply  prejudicial,     p.  76. 
Presumptions — when    negligence    of    owner   of   premises    not   pre- 
sumed,   p.  414. 

Punching  m^ichine — when  not  shown  to  be  defective,    p.  386. 
Receipt — when  does  not  establish  account  stated,    p.  479. 
Release — when  sufficiently  established,      p.  490. 
Sanity — ^when  sufficient,    p.  156. 
Statements — ^when  admission  prejudicial,    p.  233. 
Suficiency — when  Appellate  Court  may  pass  upon.    p.  19. 
Telephone  conversations — ^when  inadmissible,    p.  447. 
Witnesses — what  cross-examination  proper,    p.  224. 

when  instruction  as  to  credibility  improper,    p.  237. 

when  cross-examination  to  show  conspiracy  proper,     p.  262. 

X-ray  picture — when  admissible,     p.  535. 

when  preliminary  evidence  sufficient,    p.  534. 

EXECUTION. 

Arrest — ^when  malice  sufficiently  averred,    p.  462. 

Discharge  from  arrest — when  want  of  malice  may  be  shown,    p.  463. 

Exemptions — burden  of  showing,    p.  643. 

Stay — when  revived,    p.  495. 

EXECUTORS  AND  ADMINISTRATORS. 

Account — effect  of  approval,     p.  226. 

Appeals  and  errors — ^how  jurisdiction  acquired,    p.  123. 

what  judgment  should  be  rendered  on  appeal  from  order  as 

to  payment  of  legacy,     p.  123. 

what  matters  considered  on  appeal  from  distributlTe  order. 

p.  123. 

Bond — sufficiency  of  declaration  and  action  on.    p.  226. 

Bond  to  protect  remainder-men — when  order  requiring  is  appeal- 
able,    p.  123. 

Charges — when  personal  debts  are.     p.  226. 
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Discharge — when  approval  of  final  report  is  not.    p.  226. 
Personal  debts — when  payment  of  fraudulent,    p.  226. 
Remainder-man — when  Judgment  protecting  should  be  given,    p.  123. 
Reports — when  approval  not  res  adjudicata,    p.  226. 

EXEMPTIONS. 
Wages — burden  of  showing  exemption,     p.  643. 

FIRES. 
Railroads — when  lessor  not  liable  to  lessee,    p.  203. 

FOREIGN  CORPORATIONS. 
Leases — when  not  against  public  policy,    p.  450. 

FRATERNAL  BENEFIT  SOCIETIES. 

Agencu — subordinate  lodge  as  agent  of  supreme  lodge,    p.  525. 
Benefits — what  proper  construction  as  to  suicide  by  insured,    p.  114. 
Constitutions — how  power  to  adopt  by-laws  aftected.    p.  114. 
Forfeiture  of  benefits — when  insured  not  shown  to  have  been  liquor 

dealer,    p.  339. 
Incontestable  clause — what  construction  adopted  when  clauses  are 

contradictory,    p.  114. 
Intemperance — ^when  death  caused  by.     p.  592. 
Sale  of  liquor — when  condition  against  waived,    p.  525. 
Suicide — ^what  benefits  payable,    p.  114. 

FRAUD  AND  DECEIT. 

Compromise  and  settlement — what  not  fraud  sufficient  to  invalidate. 

p.   626. 
Declaration — when    averments    sufficient    on    arrest    of    judgment. 

p.  284. 

when  sufficient,    p.  252. 

Demurrer — when  properly  sustained,    p.  26. 

Instructions — when  essential  requirements  omitted,     p.  252. 

Pleading — when  acts  must  be  set  forth,    p.  26. 

when  aided  by  verdict,    p.  252. 

when  defect  waived,    p.  262. 

Threats  of  foreclosure — when  not.    p.  26. 

FRAUDULENT  CONVEYANCES. 

Husband  and  wife — ^when  wife's  property  not  subject  to  husband's 
debts,     p.  72. 
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garnishment. 

Answer — when  garnishee  cannot  complain  of  Judgment  on.     p.  457. 

Burden  of  proof — what  on  beneficial  plaintiff,    p.  470. 

Intervention — when  proper,    p.  457. 

Judgment — when  may  be  vacated,    p.  457. 

Negotiable  instruments — when  garnishee  liable  on.    p.  470. 

when  garnishee  not  liable,    p.  470. 

Payment  of  debt — effect  of  on  Judgment  for  full  amount,     p.  467. 

GAS. 

Eviction — when  escaping  gas  is.    p.  465. 
Evidence — when  expert  admissible,    p.  465. 

GIFTS. 

Causa  mortis — when  gift  of  stock  is  not    p.  635. 

Inter  vivos — when  trust  is.    p.  635. 

Jn  trust — ^when  taking  effect,    p.  635. 

Validity — when  valid  against  donor's  widow,    p.  635. 

GOODWILL. 

Trade  name — when  name  of  bankrupt  may  be  used  as   name  of 
cprporation.    p.  327. 

GUARANTY. 
Well-Digging  Contract — ^when  quality  of  water  guaranteed,     p.  120. 

GUARDIANSHIP. 

Appeals  and  errors — when  remand  improper,    p.  56. 

Harmless  error — that  remand  of  appeal  is.    p.  57. 

Illegal  investments — right  of  guardian  to  retain  property,      p.   57. 

when  restoration  may  be  compelled,    p.  57. 

Incumbrances — right  of  guardian  to  remove,    p.  57. 
Investments — right  of  court  to  confirm  unauthorized.      p.  67. 

right  of  surety  to  control,    p.  57. 

right  of  ward  to  disaffirm,    p.  57. 

Ratification — ^when  subsequent  guardian  cannot  ratify  illegal  inTest- 

ment    p.  57. 
Real  estate — right  to  invest  in.    p.  57. 
Sureties — ^when  may  appeal  from  discharge  of  guardian,    p.  67. 

HOLIDAYS. 

Legal  holidays — ^when  does  not  extend  time  for  presenting  stenos* 
rapher's  report  in  municipal  court    p.  482. 
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HOMESTEADS. 

Liens — when  doctrine  of  Inverse  order  of  alienation  applies, 
p.  495. 

HUSBAND  AND  WIPE. 

Abandonment — what  insufficient  to  establish,  p.  607. 
DeJ)ta  of  husband — when  wife's  property  not  subject  to.    p.  72. 
Rights  of  widow — when  not  affected  by  gift  in  trust,    p.  635. 
Wife's  separate  property — when  accumulations  in  hands  of  husband 
are.    p.  72. 

INDEMNITY. 

Premium  on  bond — when  earned,    p.  609. 

Public  policy — when  contract  is  not  against    p.  203. 

INDICTMENTS  AND  INFORMATIONS. 

Separate  counts — when  conviction  on  one  is  acquittal  on  others, 
p.  153. 

INJUNCTIONS. 

Appeal — necessity  of  remand  on  reversal  of  interlocutory  order, 
p.  445. 

Damages — what  proper,    p.  616. 

when  suggestion  may  be  made  though  not  remanding  order. 

p.  445. 

Dramshops — how  limited,    p.  162. 

Enforcement  of  judgment — ^when  laches  a  bar.    p.  616. 

Laches — when  city  cannot  assert,    p.  129. 

Municipal  corporations — when  bill  to  enjoin  proceeding  under  well- 
drilling  contract  not  demurrable,    p.  129. 

Remanding  order — when  unnecessary,    p.  445. 

Use  of  name — when  corporation  will  not  be  enjoined  from.    p.  327. 

INSANE  PERSONS. 
Evidence  of  sanity — ^when  sufficient    p.  156. 

INSOLVENT  DEBTORS. 
Discharge— when  want  of  malice  may  be  shown,    p.  463. 

INSPECTION. 
Grain — when  shipper  bound  by  grade,    p.  104. 
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instructions. 

Appeals  and  errors — how  oral  inetructions  should   be  abstracted. 

p.  512. 
Assumed  risk — when  proper  in  action  by  telephone  lineman,    p.  5S2. 
Assuming  facts — ^when  improper,    p.  540. 
Construction — ^when  to  be  construed  as  a  whole,    p.  374. 
Credibility  of  employee — when  instruction  improper.      p.  137. 
Criminal  law — limiting  jury  to  evidence  should  be  given,    p.  237. 

what  must  be  given,    p.  237. 

when  improperly  singling  out  defendant,    p.  233. 

Damages — ^when  not  erroneous  as  to  mental  suffering,    p.  24L 

when  proper,    p.  342. 

Death — when  not  in  conformity  with  issues,    p.  347. 
Directing  verdict — what  elements  necessary,     p.  347. 

what  essential  to.    p.  139. 

when  cannot  be  supplemented,    p.  139. 

when  erroneous,    p.  65. 

when  proper  in  action  for  rent.    p.  450. 

when  refusal  to  direct  harmless  error,    p.  350. 

when  should  be  granted,    p.  592. 

Directory — ^when  instruction  is.    p.  535. 

Eviction — ^when  improper,    p.  466. 

Evidence — when  submission  of  waives  absence,    p.  83. 

Fraud — when  included,    p.  252. 

Issues — when  instructions  must  conform  to.    p.  310. 

Insurance — when  defense  of  fraud  must  be  negatived,    p.  262. 

when  not  misleading  as  to  consent  to  assign,     p.  51. 

Latent  defects — when  properly  refused,    p.  573. 

Necessity — when  other  instructions  given,    p.  241. 

Negligence — when  misleading,    p.  241. 

Oral — when  not  reviewed,    p.  512. 

Preponderance  of  evidence — when  defendant  entitled  to.    p.  137. 

Record — when  does  not  show  that  instructions  w^-e  tendered  too 

late.    p.  350. 
Reference  to  declaration — when  permissible,    p.  109. 
Refusal — when  harmless  error,    p.  573. 
Witnesses — when  instruction  as  to  bias  inaccurate,    p.  648. 

when  instruction  as  to  credibility  properly  modified,    p.  137. 

Written — ^when  properly  refused  in  municipal  court,    p.  342. 

INSURANCE. 

Affidavit  of  merits — effect  where  fraud  is  averred,    p.  262. 
Assignment  of  policy — when  instructions  as  to  consent  not  mislead- 
ing,   p.  51. 
Conspiracy — when  may  be  shown  by  cross-examination,    p.  262. 
Evidence — burden  of  proof  as  to  ownership  of  goods,     p.  262. 

burden  of  proof  of  cost  of  fire.    p.  262. 

what  cross-examination  proper,    p.  224. 
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Evidence — ^when  fraud  may  be  shawn.    p.  262. 

Incontestable  clauses — what  conBtruction  should  be  adopted,    p.  114. 

Instructions — when  defense  of  fraud  must  be  negatived,    p.  262. 

Insurable  interest — when  prima  facie  case  established,    p.  262. 

Judgment — when  not  for  definite  amount,    p.  262. 

Liquor  dealer — when  insured  not  shown  to  have  been.    p.  339. 

Mortgaged  premises — when  trust  deed  need  not  be  released  until 

premium  paid.    p.  476. 
Offer  of  compromise — when  not  admissible  in  evidence,    p.  262. 
Ownership  of  goods — what  necessary  to  avoid  policy,    p.  262. 
Self-serving  declarations — what  conatitutes.    p.  262. 
Suicide — what  effect  on  benefits,    p.  114. 

INTEREST. 

Computation — authority  of  court  to  fix  date.    p.  522. 
Right — ^when  question  debatable,    p.  522. 
Usury — ^when  recoverable,    p.  26. 

INTERPLEADER. 

Maxims — ^when  maxim  that  parties  must  come  with  clean  hands 
not  applicable,     p.  529. 

INTEJRSTATB  COMMEJRCE. 

Car  service  charges — when  may  be  exacted,    p.  303. 

Demurrage  charges — when  tariff  schedule  properly  filed,     p.  302. 

Failure  to  file  tariffs  uHth  commission — Effect  on  right  to  collect 

charges,    p.  303. 
Posting  rules — how  right  to  demurrage  affected,    p.  302. 
Tariffs — ^how  form  and  style  determined,    p.  302. 

INTERVENTION. 
Garnishment — ^when  intervention  proper  in.    p.  457. 

JOINT  ADVENTURES. 

Formation  of  corporation — when  attorney  entitled  to  compensation, 
p.  404. 

JUDGMENTS. 

Amount — how  excessive  may  be  cured,    p.  522. 
Corporate  stock — ^when   judgment  on   contract  to   repurchase   Im- 
proper,    p.  426. 
Definite  amount — when  not  shown,    p.  262. 
Equitable  relief — what  fraud  ground  for.    p.  616. 
Execution — burden  of  showing  exemption  fund.    p.  643. 
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Final— when  order  of  distribution  in  partition  not    p.  428. 
Oamishment — when  garnishee  cannot  complain  of.    p.  457. 
Injunction — when  barred  by  laches,    p.  616. 
Justices  of  the  peace — when  transcript  cannot  be  filed,    p.  334. 
Lien — how  duration  affected  by  stay.    p.  495. 

when  prior  to  mortgage,    p.  495. 

Motions  in  arrest — when  will  not  lie.    p.  284. 

Nonsuit — ^when  order  not  bar  to  subsequent  action,    p.  521. 

Priority — when  prior  to  homestead  right,    p.  495. 

Res  ad  judicata — what  bar  to  action  for  malpractice,    p.  217. 

Stay  of  execution — when  revived,    p.  495. 

JURISDICTION. 

Administration  of  estates — ^how  Jurisdiction  of  legatee  acquired, 
p.  123. 

Circuit  Court — how  acquired  of  appeal  in  administration  proceed- 
ings,    p.  123. 

Divorce — necessity  that  statute  be  strictly  followed,     p.  439. 

Special  appearance — effect  of  in  divorce,     p.  439. 

JURY. 

Competency  of  juror — when  sanity  established,  p.  156. 
Waiver — effect  of  penalty  on  second  conviction,  p.  612. 
when  may  be  waived  in  petit  larceny,    p.  612. 

JUSTICES  OP  THE  PEACE. 

Appeals — effect  of  judgment  on.    p.  334. 

Transcript  of  judgment — when  new  Judgment  barred  to  filing, 
p.  334. 

LACHES. 

Cfiattel  mortgages — ^when  redemption  barred,     p.  550. 

Municipal  corporations — when  city  cannot  urge  laches  in  bringing 

injunction  suit  to  hearing,    p.  129. 
Promoter's  agreements — when  delay  not  a  defense,    p.  38. 

LANDLORD  AND  TENANT. 

Assignment  of  lease — when  liability  of  tenant  under  covenants  not 

released,     p.  449. 
Avoidance  of  lease — on  failure  to  obtain  liquor  license,    p.  7. 
Corporations — ^what  constitutes  dealing  in  real  estate,    p.  450. 
Negligence  of  lessee — when  lessor  railroad  liable  for.    p.  1. 
Employees  of  lessee — ^when  regarded  as  in  employ  of  lessor,    p.  1. 
Eviction — what  constitutes  constructive,    p.  465. 
what  statement  of  court  improper,    p.  465. 
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Eviction — when  instruction  improper,     p.  466. 

when  refusal  of  permission  to  reconstruct  oven  not    p.  604. 

when  refusal  to  reconstruct  basement  stairway  not.    p.  604. 

when  retention  of  premises  prevents  assertion,    p.  604. 

Leases — what  constitutes  contract,    p.  7. 

when  provision  not  against  public  policy,    p.  203. 

Negligence  of  lessee — when  lessor  railroad  liable  for.    p.  1. 

Public  policp — when  lease  not  against,    p.  450. 

Railroads — when  lessor  railroad  may  remove  combustible  material. 

p.  203. 
Rent — effect  of  constructive  eviction,    p.  465. 

when  contract  as  to  possession  not  defense,    p.  31. 

when  payment  not  established,    p.  449. 

Repairs — what  constitutes  duty  of  landlord,    p.  465. 
Substitution — when  not  established,    p.  449. 
Surrender — when  not  established,    p.  449. 

LARCENY. 
Jury — when  may  be  waived,    p.  612. 

LICENSES. 
Avoidance  of  lease — on  failure  to  obtain  liquor  license,    p.  7. 

LIENS. 

Alienation — ^when  doctrine  of  inverse  order  applies,  p.  495. 
Priority — when  Judgment  prior  to  homestead  right,  p.  495. 
Repairs — ^when  lien  not  established,    p.  310. 

LIFE  ESTATES. 
Wills — when  provision  creates  life  estate,    p.  124. 

LIMITATIONS  OP  ACTIONS. 

Additional  counts — when  do  not  set  up  new  cause,  p.  349. 
Negligence  of  attorney — when  statute  begins  to  run.  p.  409. 
Payment — ^when  not  a  bar  to  running  of  statute,    p.  298. 

LIS  PENDENS. 
Partition — when  purchaser  takes  subject  to.    p.  428. 

MANDAMUS. 

Defenses — what  not  to  mandamus  by  highway  commissioners,    p.  46. 
Demurrer — ^when  carried  back  to  petition,    p.  46. 
when  error  in  overruling  waived,    p.  46. 
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MASTER  AND  SEiRVANT. 

Appliances — defective  automatic  couplers,    p.  2. 

Assumed  risk— by  employees  removing  dirt  from  flat  cars.    p.  19S. 

what  not.    p.  573. 

when  faulty  construction  of  feed  wires  assumed,    p.  582. 

when  loose  feed  wire  not.    p.  582. 

when  risk  of  defective  punching  machine  assumed,    p.  387. 

when  track  laborer  assumes  risk  from  passing  «igine.    p.  396. 

Chemical  action — when  risk  not  assumed,    p.  573. 

Choosing  dangerous  route— when  contributory  negligence,     p.  286. 
Contributory  negligence— wImid.  track  laborer  guilty  of  in  failing 

to  keep  lookout,    p.  396. 
Cut  lever — when  railroad  charged  with  knowledge  of  defect,    p.  179. 
Disregard  of  order — when  contributory  negligence,    p.  286. 
Due  care — when  not  established,    p.  285. 
Employment — when  contract  obtained  by  fraud  may  be  repudiated. 

p.  512. 
Engine  equipment — ^when  railroad  negligent  In  furnishing,    p.  179. 
Evidence — defects  disclosed  after  accident,    p.  2. 

when  admissible  on  promise  to  supply  further  proof    p.  180. 

when  due  care  may  be  inferred  from  circumstances,     p.  179. 

when  due  care  may  be  shown  by  circumstances,    p.  180. 

when  method  of  uncoupling  cars  properly  excluded,     p.  2. 

Habits— -when  admissible,    p.  285. 

Independent  contractors — ^when  not  liable  to  employees  of.    p.  415. 

Inspection — when  switchman  not  bound  to  inspect  ai>pUaBoe8. 
p.  179. 

Knowledge  of  defects — when  question  for  jury.    p.  179. 

Lessee  railroad — when  lessor  liable  for  employees,    p.  1. 

LimAtation  of  carrier's  liability— when  teamster  may  agree  to. 
p.  488. 

Pleading — averments  necessary  under  Safety  Appliance  Act    p.  1. 

when  averment  of  due  care  necessary,    p.  285. 

Proximate  cause — when  question  for  Jury.    p.  180. 

Punching  machine — ^when  not  shown  to  be  defective,    p.  386. 

Questions  for  jury— when  shifting  of  plank  as  negligence  is.    p.  198. 

Railroads — duty  to  furnish  safe  conveyance  to  employees,    p.  198. 

Rules — when  switchman  not  charged  with.    p.  179. 

Safety  Appliance  Act— admissibility  of  evidence  of  method  of  un- 
coupling cars.    p.  2. 

defective  couplers  as  violation,    p.  2. 

when  applicable  to  interstate  traffic,    p.  1. 

Tank  cars — when  employer  liable  for  injuries  from.    p.  573. 

Telephone  lineinan — when  master  liable  for  injury  to.    p.  582. 

Use  of  dangerous  route — when  proximate  cause,    p.  286. 

Variance — when  averment  of  noninsulation  supported,    p.  582. 

Vice  principal — when  road  master  is.    p.  198. 
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MAXIMS. 
Equitu — ^he  who  seeks  equity  must  come  wltb  clean  hands,    p.  529. 


MINES  AND  MINERS. 

Assumed  risk — when  timber  man  assumes  risk  of  roadway,    p.  175. 
Dangerous  condition — when  entry  of  required,    p.  65. 
Directing  verdict — when  instruction  erroneous,    p.  139. 
Falling  slate — when  miner  not  entitled  to  recover  for  injuries  from. 

p.  139. 
Instruction  as  to  grades — when  not  necessary,    p.  83. 
Instruction  as  to  use  of  sprags — when  not  necessary,    p.  83. 
Instructions — when  as  to  roof  of  mine  erroneous,    p.  65. 

when  use  of  "miner"  misleading,     p.  139. 

Jfiner«— who  are.    p.  139. 

Places  of  refuge — ^when  verdict  as  to  will  not  be  disturbed,    p.  83. 

Questions  for  jury — when  proximate  cause  is.    p.  83. 

when  the  ftimishing  of  sufficient  props  is.    p.  139. 

when  whether  miner  was  in  mine  as  company  man  is.    p.  139. 

Safe  place — ^when  must  be  furnished,    p.  175. 
Timber  man — ^what  constitutes  duty  toward,    p.  65. 


MORTGAGES. 

Absolute  deed — ^how  bill  to  declare  mortgage  construed,     p.  549. 
Agreement    to    dismiss    foreclosure — when    consideration    absent. 

p.  11. 
Chattel — when  redemption  barred,    p.  550. 
Constructive — statute  not  applicable  to  personalty,     p.  550. 
Corporations — ^when  constructive  mortgage  not  shown,     p.  550. 
Debt — ^what  sufficient,    p.  550. 

Evidence — ^what  sufficient  to  show  debt  to  be  a  mortgage,    p.  550. 
Foreclosure — ^when  bill  must  allege  right  to  rents,    p.  419.    • 

when  demand  not  necessary,    p.  10. 

when  part  payment  does  not  bar  right,    p.  10. 

when  threats  of  not  duress,    p.  26. 

who  regarded  as  owner  of  certificate  of  sale.    p.  529. 

lAen — when  not  prior  to  judgment,    p.  495. 

Option  to  declare  notes  due — when  may  be  exercised,    p.  11. 

Pleading — what  bill  to  declare  a  debt  a  mortgage  must  contain. 

p.  550. 

when  bill  to  declare  deed  a  mortgage  insufficient,    p.  550. 

Release — when  judgment  for  damages  for  refusal  irregular,    p.  476. 
when   properly  refused   when   insurance   premium   not  paid. 

p.  476. 
Rents  and  profits — right  to  pending  redemption,    p.  419. 
Stipulations — ^when  not  a  bar  to  foreclosure,    p.  11. 
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motions  for  new  trial. 

Affidavits — when  counter-affldavits  may  be  filed,    p.  156. 
Errors — what  must  be  preserved  by  motion,    p.  30. 

MUNICIPAL  CORPORATIONS. 

Laches — when  as  defense  to  enjoin  against  Judgment  acting  nnder 

contract  must  be  set  up  in  answer,    p.  129. 
Officers — ^when  notice  must  be  taken  of  authority,    p.  129. 

MUNICIPAL  COURT  OP  CHICAGO. 

Affidavit  of  defense — when  properly  stricken,    p.  597. 

Dismissal  for  want  of  statement — effect  of  informality  In  order, 
p.  597. 

Holidays — when  time  for  presenting  stenographic  report  not  ex- 
tended,   p.  432. 

Instructions — when  written  properly  refused,    p.  342. 

Motion  to  strike — ^how  analagous  to  demurrer,    p.  597. 

Rules — ^when  Judicially  noticed,    p.  343. 

Set-oft — ^when  plaintiff    is  estopped  to  deny  right  of.    p.  842. 

Slander — when  statement  as  to  publication  sufficient    p.  597. 

Statement  of  claim — when  properly  stricken,    p.  597. 

Stenographic  report — ^when  must  be  presented  for  signature,    p.  432. 

NAMES. 

Injunction — when  use  of  name  by  corporation  will  not  be  re- 
strained,   p.  327. 

NEGLIGENCE. 

Accident — when  instruction  as  to  misleading,     p.  241. 

Assumed  risk — when  risk  of  defective  punching  machine  assumed. 

p.  387. 

when  track  laborer  assumes  risk  from  passing  engine,    p.  396. 

Averment  of  due  care — when  necessary,    p.  285. 
Careless  driving — when  recovery  by  pedestrian  supported,    p.  540. 
Children — when  instruction  as  to  due  care  improper,    p.  233. 
Choosing  dangerous  route — when  contributory  negligence,    p.  286. 
Contributory  negligence — when  track  laborer  guilty  of  in  failing  to 

keep  lookout    p.  396. 
Directing  verdict — ^when  instruction  need  not  negative  contributory 

negligence,    p.  535. 
Driver  of  vehicle — when  care  and  caution  not  exercised,    p.  259. 
Due  care — when  may  be  shown  by  circumstances,    p.  180. 

when  not  established,    p.  285. 

Electric  wires — when  owner  of  premises  not  liable,    p.  414. 
Electricity — when  declaration  sufficient,    p.   109. 
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Evidence — when     condition     subsequent    to    accident    admissible, 
p.  648. 

when  speculative  opinion  of  physician  prejudicial,    p.  648. 

Exploding  oil  tank  car — when  master  liable  for.    p.  573. 
Frightening  horses — when  railroad  liable  for.    p.  240. 
Habits — ^when  admissible,    p.  285. 

Independent  contractors — ^when  liable  for  defective  electric  wiring, 
p.  414. 

when  not  liable  to  employees  of.    p.  415. 

Manufacturer — when  liable  for  defects  in  machinery,    p.  355. 
Miners — when   question   of   furnishing  of   props   is   for   the  Jury. 

p.  139. 
Mines  and  miners — duty  to  furnish  safe  place,    p.  175. 
Ordinances — when  ordinance  requiring  light  on  vehicle  admissible. 

p.  648. 
Pedestrians — when  instruction  properly  refused,    p.  541. 
Physicians  and  surgeons — when  barred  of  compensation,    p.  217. 
Presumption — when  does  not  exist  in  case  of  broken  electric  wire. 

p.  414.. 
Proximate  cause — when  disregard  of  order  is.    p.  286. 

when  question  for  Jury.    pp.  83,  180. 

Punching  machine — when  not  shown  to  be  defective,    p.  386. 
Release — when  validity  shown,    p.  490. 
Snow  plows — when  operation  of  is.    p.  374. 

NEGOTIABLE  INSTRUMENTS. 

Consideration — how  failure  of  pleaded,    p.  172. 

when  agreement  not  to  go  into  bankruptcy  Is.    p.  298. 

when  compromise  sufficient,    p.  626. 

Demand — when^not  necessary  before  suit.    p.  10. 

Endorsee — ^when    maker   and   payee   may   testify   as   to   payment. 

p.  15. 
Evidence — when  as  to  payment  not  prejudicial,    p.  15. 

when  party  cannot  object  to  exclusion,    p.  15. 

Oamishment — when  garnishee  not  liable,    p.  470. 
Innocent  purchaser — ^when  assignee  not     p.  14. 
Payment — what  evidence  competent,    p.  14. 

when  evidence  not  sufficient,    p.  298. 

Transfer — ^burden  of  proof  in  garnishment,    p.  470. 

NOTICE. 
Answer — ^when  notice  need  not  be  taken  of.    p.  101. 

NUISANCES. 

Dramshops — what  constitutes,    p.  161. 

when  separate  oflFenses  may  be  charged,    p.  43. 


688  Appellate  Courts  of  Illinois. 


/n;ttm;tionr— JurlBdiction  to  award,    p.  161. 

how  limited,    p.  162. 

when  attorney  general  may  sue  for.    p.  161. 

OFFICERS. 
Authoritu — when  Individuala  must  take  notice  of.    p.  129. 

ORDBRS. 

AppcatoWe— when  requiring  return  of  certified  copy  of  Judgment 
not  appealable,    p.  519. 

ORDINANCES. 

Careless  driving — where  driving  careless  though  speed  ordinance  not 
violated,    p.  540. 

Lights  on  vehicles— vf hen  ordinance  requiring  admissible  In  evi- 
dence,   p.  648. 

PARENT  AND  CHILD. 

fifupport— when  grandparent  cannot  recover  from  grandchild  for. 
p.  222. 

PARTITION. 

Answer — ^when  complainant  need  not  take  notice  of  answer,    p.  101. 
Appealable  order— when  order  of  distribution  not    p.  428. 
Purchasers  pending  proceedings — when  subject  to  decree,    p.  428. 
Solicitors*  fees — ^when  improperly  taxed,    p.  90. 
when  may  be  taxed  as  costs,    p.  101. 

PARTNERSHIP. 

Agency — when  principal  may  terminate  contract  without  regard  to 

agent's  partner,    p.  276. 
Contracts — ^when  partner  has  authority  to  sell.    p.  433. 
Dissolution — when  decree  will  be  sustained,    p.  275. 
Public  policy— when  sales  partnership  with  wife  of  city  inspector 

against    p.  276. 

PAYMENT. 

Assignee — when  may  be  credited  with  payments  on  loans  on 

signed  property,    p.  149. 
Duress — when  payment  is  voluntary,    p.  25. 
Limitations — when  payment  does  not  hold  statute,    p.  298. 
Negotiable  instruments — what  evidence  competent    p.  14. 
Recovery — when  may  be  had  of  money  paid  officer,    p.  96. 
Rent — when  not  established,    p.  449. 
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PENALTY. 

Refusal  to  release  trust  deed — ^when  Judgment  for  damages  irregu- 
lar,   p.  476. 

PERSONAL  INJURIES. 

Assault  and  hatter^ — when  carrier  liable  for.    p.  460. 

Assumed  risk — not  applicable  under  Safety  Appliance  Act.    p.  1. 

when  risk  assumed  by  timber  man.    p.  175. 

when  risk  of  defective  punching  machine  assumed,    p.  387. 

when  shifting  of  plank  on  flat  car  is.    p.  198. 

when  track  laborer  assumes  risk  from  passing  engine,    p.  396. 

Automobiles — when  evidence  prejudicial,    p.  233. 
Averment  of  due  care — wlien  necessary,    p.  285. 
Careless  driving — ^When  recovery  supported,    p.  540. 
Carriers — liability  for  signal  given  by  third  person,    p.  544. 
Children — when  instruction  as  to  care  improper,    p.  233. 
Choosing  dangerous  route — when  contributory  negligence,    p.   286. 
Contributory   negligence — ^not   applicable    under    Safety    Appliance 

Act    p.  1. 

when  track  laborer  guilty  of  in  failing  to  keep  lookout,    p.  396. 

Cut  lever — when  railroad  charged  with  knowledge  of  defect,    p.  179. 
Damages — when  $750  excessive,    p.  23. 

when  excessive,    p.  374. 

when  excessive  waived,    p.  241. 

when  in  excess  of  earning  capacity  not  excessive,    p.  355. 

when  not  excessive,    p.  535. 

Directed  verdict — when  proper  for  defendant,    p.  415. 
Due  care — ^when  may  be  shown  by  circumstances,    p.  180. 

when  not  established,    p.  285. 

Electricitu — when  complaint  sufficient,    p.  76. 

when  declaration  sufficient,    p.  109. 

Electric  wires — ^when  owner  of  premises  not  liable,    p.  414. 
Evidence — what  must  be  required,    p.  374. 

when  condition  subsequent  to  accident  admissible,    p.  648. 

when  evidence  of  expert  as  to  tests  Inadmissible,    p.  76. 

when  part  of  statement  may  be  Introduced,    p.  544. 

when  speculative  opinion  of  physician  prejudicial,    p.  648. 

when  switchman  killed  while  boarding  tender,    p.  179. 

when  X-ray  picture  admissible,    p.  535. 

Exploding  oil  tank  car — when  master  liable  for.    p.  573. 
Falling  slate — when  miner  cannot  recover  for.    p.  139. 
Frightening  horses — when  railroad  liable  for.    p.  240. 
Habits — when  admissible,    p.  285. 
Hypothetical  questions — when   proper,     p.   544. 
Independent  contractors — when  not  liable  to  employees  of.    p.  415. 
Instructions — when  as  to  credibility  of  employees  Improper,    p.  137. 
when   defendant   entitled   to   on   preponderance   of   evidence. 

p.  137. 
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Instructions — when  misleading,    p.  241. 

when  properly  refused,    p.  350. 

when  reference  may  be  made  to  declaration,    p.  109. 

Manufacturer — when  liable  for  defects  in  machinery,    p.  355. 
Mental  suffering — ^when  instruction  not  erroneous,    p.   241. 
New  cause  of  €u:tion — ^when  not  averred,    p.  349. 
Ordinances — ^when  ordinance  requiring  light  on  vehicle  admissible. 

p.  648. 
Pleading — averments  necessary  under  Safety  Appliance  Act.    p.  1. 

when  permanent  injury  need  not  be  alleged,    p.  241. 

Proximate  cause — when  question  for  jury.    p.  180. 

Punching  machine — when  not  shown  to  be  defective,    p.  386. 

Questions  for  fury — when  furnishing  of  sufficient  props  to  miner  is. 

p.  139. 

when  knowledge  of  defect  is.    p.  179. 

when  negligence  is.    p.  198. 

Railroads — when  engine  equipment  established,    p.  179. 

Release — when  validity  shown,    p.  490. 

Safe  place — when  master  must  furnish,    p.  198. 

8nou)  plows — when   intending  passenger  may  recover    for   injury 

from.    p.  374. 
Street  railroads — when  evidence    in    collision   accident    for   Jury. 

p.  647. 
Telephone  lineman — ^when  master  liable  for.    p.  582. 
Verdict — when  will  not  be  disturbed,    p.  83. 

PHYSICIANS  AND  SURGEONS. 

Assumed  risk — ^when  defense  not  applicable,    p.  535. 
Compensation — when  entitled  to.    p.  217. 

Contributory  negligence — ^when  defense  not  applicable,     p.   535. 
Instructions — when    need    not    negative    contributory    negligence. 

p.  535. 
Malpractice — when    Judgment    for    compensation    bar    to    action 

p.  217. 
Negligence — when  X-ray  picture  admissible,    p.  535. 

PLEADING. 

Additional  counts — when  the  allowance  discretionary,    p.  38. 
Affidavit  of  merits — effect  in  action  on  insurance  policy,     p.  262. 
Aider  hy  verdict — when  allegations  cannot  be  supplied,     p.  109. 
when  declaration  in  deceit  is  aided,    p.  252. 

when  rule  applicable,    p.  109. 

Bankruptcy — ^how  discharge  pleaded,     p.  187. 
Conclusions — when  facts  must  be  set  forth,    p.  26. 

when  demurrable,     p.  172. 

Consideration — how  failure  of  pleaded,    p.  172. 
Construction — ^what  rule  applicable  after  verdict,    p.  109. 
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Demurrer — ^what  constitutes  waiver  of.    p.  46. 

when  carried  back  to  petition,    p.  46. 

when  error  as  to  sustaining  waived,     p.  25. 

when  plea  of  discharge  in  bankruptcy  not  demurrable,    p.  187. 

when  properly  sustained,    p.  26. 

Electricitu — when  complaint  sufficient     p.  76. 

Fraud  and  deceit — when  acts  must  be  set  forth,    p.  26. 

Good  count — effect  of.    p.  350. 

Negligence — ^when   declaration   for  escape  of  electricity  sufficient 

p.  109. 
New  cause  of  action — when  not  averred,    p.  349. 
Performance — when   allegation   will   not   permit  proof  of   waiver. 

p.  319. 
Public  policy — when  violation  of  need  not  be  specifically  pleaded. 

p.  276. 
Safety  Appliance  Act — ^what  averments  necessary  thereunder,    p.  1. 
Variance — when  question  need  not  be  determined,    p.  241. 
Verification — what  insufficient  to  bill  for  divorce,    p.  412. 
Waiver — when  informality  waived,    p.  252. 

PLEDQES. 

Corporate  stock — right  of  pledgee  to  sue  on  collateral  agreement, 
p.  37. 

PRACTICE. 

Additional  counts — ^when  allowance  discretionary,    p.  38. 

Admission  of  evidence — when  failure  to  supply  preliminary  proof 
prejudicial,    p.  76. 

Answer — when  notice  need  not  be  taken  of.    p.  101. 

Appeals  and  errors — what  practice  governs  on  appeals  in  adminis- 
tration proceedings,    p.  123. 

Directed  verdict — what  instructions  should  contain,    p.  347. 

when  motion  should  be  granted,    p.  592. 

when  proper  in  action  for  rent    p.  450. 

when  refusal  harmless  error,     p.  350. 

Garnishment — where  part  of  debt  paid  by  debtor,    p.  457. 

Nominal  plaintiff — when  identity  of  use  plaintifT  immaterial,    p.  37. 

Nonsuit — ^when  order  may  be  corrected,    p.  519. 

when  order  not  bar  to  subsequent  action,    p.  521. 

Orders — ^what  not  appealable,    p.  519. 

Propositions  of  law — when  necessary,    p.  319. 

Set-off — ^when  plaintiff  estopped  to  deny  right  of.    p.  342. 

Special  interrogatories — when  need  not  be  given,    p.  355. 

Transcript  of  judgment — when  cannot  be  filed,    p.  334. 

PROBATE  COURT. 

Appeals — when  tried  de  novo.    p.  56. 

Guardianship — ^when  remand  of  appeal  improper,    p.  56. 
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PROCESS. 

City  court — ^how  far  may  extend,    p.  438. 

Divorce — when  void  process  not  constructive  service,    p.  439- 

PROPOSITIONS  OP  LAW. 
Necessitu — ^when  necessary  to  review,    p.  319. 

PUBLIC  POLICY. 
Restraint  of  trade — ^when  agreement  not  in  restraint    p.  434. 

RAILROADS. 

Employees — ^when  bound  to  furnish  safe  conveyance,    p.  198. 

Equipment — when  negligence  in  furnishing  exists,    p.  179. 

Fires — when  liability  does  not  exist  toward  lessee,    p.  203. 

Frightening  teams — when  liability  exists,    p.  240. 

Lease — when  provision  is  not  against  public  policy,    p.  203. 

Negligence  of  lessee — ^when  lessor  liable  for.    p.  1. 

Personal  injuries — when  company  has  knowledge  of  defects,    p.  179. 

Rules — when  switchman  bound  by.    p.  179. 

Unloading  cars — ^what  care  must  be  exercised  toward  employees. 

p.  198. 
Vice  principal — ^when  road  master  is.    p.  198. 

RECEIVERSHIP. 
Mortgage  foreclosure — right  to  rents,    p.  419. 

RECOGNIZANCE. 
See  Bail. 

RELEASE. 

Personal  injuries— when  valid,     p.  490. 

Trust  deed — when  Judgment  for  damages  irregular,    p.  476. 

when  refusal  to  release  proper,    p.  476. 

REMAINDERS. 

Creation — when  remainder  exists  in  personlty.    p.  124. 
Payment  to  life  tenant — ^when  security  to  remainder-man  should  be 
requii-ed.    p.  123. 

REPLEVIN. 

Action   on   bond — ^how   Judgment   in    replevin    action   established 
p.  601. 
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Action  on  bond — when  may  be  reopened  to  admit  evidence  of  Judg- 
ment   p.  601. 

Bond — ^when  certified  copy  of  Judgment  to  appellate  court  not  con« 
elusive,    p.  601. 

RES  ADJUDICATA. 

Administrator' 8  report — ^when  approval  of  is  not  conclusive,    p.  226. 
Appeals — when  former  opinion  is  res  adjudicata,    p.  51. 
Judgments — what  bar  to  action  for  malpractice,    p.  217. 
when  conclusive  as  to  premises  conveyed,    p.  196. 

ROADS  AND  BRIDQES. 

Careless  driving — ^when  instruction  properly  refused,    p.  541. 
County  commissioners — ^powers  on  petition  to  appropriate  one-half 

cost  of  bridge,    p.  46. 
Driving — extent  of  duty  toward  pedestrian,    p.  540. 
Mandamus — to  compel  appropriation  of  one-half  of  cost    p.  46. 

SALES. 

Agency — when  false  representations  binding,    p.  252. 

Burden  of  proof — when  shipper  must  establish  violation  of  instruc- 
tions by  broker,    p.  105. 

Cancellation — when  delay  ground  for.    p.  481. 

Conditional — what  constitutes,     p.  450. 

Corporate  stock — ^when  Judgment  on  contract  to  repurchase  im- 
proper,   p.  426. 

Damages — ^when  set-off  not  established,    p.  594. 

where  contract  partly  performed,    p.  459. 

Delivery — when  time  for  not  extended,    p.  481. 

Fraud — when  declaration  sufficient  on  arrest  of  Judgment    p.  284. 

Inspection — when  shipper  bound  by  grade,    p.  104. 

Recovery  of  costs — ^when  may  be  had  after  bankruptcy,    p.  473. 

Rescission — ^when  proper  in  subsequent  bankruptcy,    p.  473. 

Restraint  of  trade — when  agreement  not  to  sell  not  in  restraint, 
p.  434. 

Warranty — what  constitutes,    p.  172. 

when  fraud  and  deceit  sufficiently  alleged,    p.  252. 

SET-OFF. 

Estoppel — ^when  plaintiff  estopped  to  deny  right  to.    p.  342. 
Sales — when  set-ofT  for  failure  to  deliver  not  established,    p.  594. 
Void  contract — ^when  not  available  in  action  for  rent    p.  31. 

SHERIFFS   AND   CONSTABLES. 

Payment — when  payment  to  sheriff  for  arrest  may  be  recovered, 
p.  96. 
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SLANDER. 

Declaration — ^when  allegation  of  publication  necessary-     P.   597. 
PuhUcation — ^when  statement  as  to  publication  sufficient,     p.  597. 

SPECIAL  INTERROGATORIES. 

Refusal — when  not  reversible  error,    p.  355. 

Ultimate  /act«— other  interrogatories  need  not  be  given,    p.  355. 

STATUTE  OP  LIMITATIONS. 
Parol  agreement — ^when  partly  written  agreement  is.    p.  37. 

STIPULATIONS. 
Dismissal — when  foreclosure  proceedings  not  included,    p.  11. 

STREET  RAILROADS. 

Collisions — ^when  evidence  presents  question  for  Jury.    p.  647. 

when  negligence  of  driver  question  of  fact    p.  258. 

Electricitu — ^when  declaration  for  negligence  insufficient     p.  109. 
Evidence — ^when     condition     subsequent    to    accident     admissible. 

p.  648. 

when  insufficient  to  show  negligence  in  collision,    p.  259. 

Ordinances — when  ordinance  requiring  light  on  vehicle  admissible 

p.  648. 
Snow  plows — when  liability  exists  for  injury  from.    p.  374. 

SUBSCRIPTIONS. 
Magazines — ^when  not  guaranteed  by  club.    p.  483. 

SUPERSEDEAS. 

Effect — how  Judgment  lien  affected,    p.  495. 
Revival — when  appeal  from  order  revives,    p.  495. 

SURETYSHIP. 

Appeal — ^when   surety  on   guardian's  bond   may  appeal   from   dis- 
charge,    p.  57. 
Cfuardianship— right  to  compel  restoration  of  funds,    p.  57. 

when  proper  investment  may  be  compelled,     p.  57. 

Ratification  of  alteration — how  not  established,     p.  189. 
Release — ^when  alteration  of  instrument  sufficient    p.  188. 

TELEPHONES. 
Feed  wires — ^when  dangerous  condition  negligence,    p.  582. 
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TENDER. 

Necessitu — ^when  unnecessary  to  enforcement  of  agreement  to  pur- 
chase stock,    p.  37. 
Sufficiency — agreement  to  purchase  corporate  stock,    p.  38. 

TORTS. 

Independent  contr<ictor8 — ^when  not  liable  to  employees  of.    p.  415. 

Malice — ^when  averred,    p.  462. 

Manufacturer— when  liable  for  defects  in  machine,     p.  355. 

TRADE-MARKS  AND  TRADE  NAMES. 

BankruptcU'-^^hen  name  of  bankrupt  may  be  adopted  by  purchasing 
corporation,    p.  327. 

TRIAL. 

Conduct  of  counsel — when  not  reversible  error,    p.  583. 

Evidence — what  not  considered,    p.  463. 

Expert  witnesses — what  examination  proper,    p.  573. 

Introduction  of  evidence — when  part  of  statement  may  be  offered. 

p.  544. 
Statements  hy  court — what  improper,    p.  465. 

TRUSTS  AND  TRUSTEES. 

Creation — ^when  precise  words  unnecessary,    p.  635. 
Deeds  of  trust — when  refusal  to  release  proper,    p.  476. 
Gifts — ^when  taking  immediate  effect,     p.  636. 
Penalty — when  judgment  against  trustee  for  damages  not  reversi- 
ble error,    p.  476. 
Trust  deed — when  not  prior  to  Judgment    p.  495. 

USURY. 

Payment — ^when  may  be  recovered,    p.  26. 

Pleading — ^when  demurrer  properly  sustained,    p.  26. 

VARIANCE. 
Pleadinff — when  averment  of  noninsulation  supported,    p.  582. 

VENDEE  AND  VENDOR. 

Contracts — when  second  contract  supersedes  first,  p.  31. 
Rent — when  contract  as  to  possession  not  defense,  p.  31. 
Set-off — when  failure  to  furnish  title  not  available,    p.  31. 
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verdicts. 

Acquitt<a — ^when  conylction  on  one  count  is.    p.  153. 
Camtniaaions — when  verdict  for  sustained,    p.  655. 
Correction — when  court  cannot  correct  as  to  count  on  which  con- 
viction la  had.    p.  153. 
Evidence — when  award  of  Hen  not  supported,    p.  310. 
Excessive — ^when  not.    pp.  343,  535. 

when  verdict  Is.    p.  23. 

Interest — authority  of  court  to  fix  date.    p.  522. 
Question  of  fact — ^when  not  disturbed,    p.  461. 

WAIVER. 
Defective  performance— when  not  waived,    p.  319. 

WARRANTY. 

Automohile — ^what  constitutes,    p.  172. 

Fraud  and  deceit— when  sufficiently  alleged,    p.  252. 

* 

WATER. 
WelUdiffffing  contract — ^when  character  of  water  guaranteed,    p.  120. 

WILJLS. 

Construction— when  legatee  entitled  only  to  life  interest,     p.  124. 
Payment  of  legacu — when  bond  to  protect  remainder-man  should  be 
given,     p.  123. 

WITNESSES. 

Corroboration — ^what  evidence  competent  as.     p.  14. 

Criminal  law — when  instructions  as  to  credibility  improper,    p.  237. 

Cross-examination — what  proper,    p.  224. 

when  conspiracy  may  be  shown  by.    p.  262. 

when  Improper  cross-examination  is  cured  by  other  evidence. 

p.  146. 
^wployeea— when  instruction  as  to  bias  Inaccurate,    p.  648. 
Expert— when  X-ray  witness  qualified,    p.  534. 
Instructions— when  as  to  credibility  properly  modified,    p.  137. 
Qualifications — when  specific  objection  must  be  made.    p.  319. 
Refreshing  recollection — when  hotel  register  may  be  used.    p.  146. 

WORDS  AND   PHRASES. 
Good  and  sufickent  supply  of  umter— how  construed,    p.  120. 


